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PREFACE. 



nPHE object of this work is to place in the hands of Students and 
Legal Practitioners a general survey and exposition of the 
judicial power of the Auvstralian Commonwealth, coupled with a 
detailed analysis of the Judicial^ Act 1903 and the High Court 
Practice and Procedure Act 1903, passed by the Federal Parlia- 
ment for the purpose of bringing that power into full and effective 
operation ; to show, as a whole, the legal constitution and organ- 
isation of the High Court, the distribution of the judicial power 
among the High Court and the State Courts, and the rules 
regulating the pi'actice and procedure of the High Court in the 
exercise of its original as well as appellate jurisdictions. 

These Federal Acts have been to some extent moulded 
according to American models, with modifications and supple- 
mentary provisions from English and Colonial Statutes. Where 
sections have been taken from those sources the authors have 
noted the leading decisions of the Courts with respect to them. 

The rules of practice and procedure for the conduct of original 
and appellate proceedings in the High Court are based on the 
latest and most approved adaptations of the English Judicature 
Rules, as in force in some of the Supreme Courts of the Australian 
States. These inles have been illustrated and exemplified by 
extracts from Australian practice decisions, whilst marginal notes 
give crass-references to the corresponding English Rules, so that 
the practitioner, by turning to the " Annual Practice," can at once 
ascertain the English authorities applicable. 



iv PREFACE. 



The Australian practice cases liave been epitomised and 
grouped totjether under the respective rules which they purport 
to explain and interpret. In the conduct of cases in the High 
Court the practice of the State Courts will oft^n be found to be 
of gi*eat value and importance, seeing that in tlie absence of 
Commonwealth practice tlie State laws with respect to such 
matters are binding on tlie High Court. 

For valuable assistance received by the authors during the 
preparation of this work, they desire to express their acknow- 
ledgments to Mr. R. R. Garran, C.M.G., M.A., one of tlie joint 
authors of the " Annotated Constitution of the Australian Com- 
monwealth " ; Mr. Bernard E. Wise, K.C. (N.S.W.) ; Mr. P. 
McMahon Glynn, M.A. (S.A.); Mr. Henry Dobson (Tas.) ; Mr. John 
Hemy Keating (Tas.) ; and Mr. J. Walsh (Q.). 

They desire especially to express their obligations to Mr. W. 
F. Wilson, M.A., and Mr. A. D. Graham, B.A., authors of the 
" Supreme Court Practice of Queensland," from which they have 
drawn the system of cross-references adopted in connection with 
.the Rules, and to the authors of the other works referred to in 
this volume. 

J. Q. 
Mellx)urne, L. E. G. 

1st July, 1004. 
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ADDENDA ET CORRIGENDA. 



Page 30.— In line 4, read *• sec. 38 " for " sec. 31." 
,, 40. — In line 33, read ** sec. 76 " for " sec. 77." 

,, 126. — Add to note on ** Any matter involving its interpretation " : For 
rules of interpretation of the Constitution of the Commonwealth, see 
D'Emden v. Pedder, I C.L.R., 91 ; The Municipal Cowicil of Sydnty 
V. The Commonwealth, 1 C.L.R., 208; The State of Tasmania v. The 
Commonwealth and the State of Victoria, 10 A.L.R. (C.N.), 41 ; 1 
CUR. 

„ 196.— Add us note to sec. 69 (3) : 

Facts or circumstances from which it may appear desirable in the 
interest of justice that an appointment of counsel should be made 
under this sub-section considered ; Bex v. Olive Douglas, 25 
A.L.T., 217. 

,, 449. — Add to note to sec. 194 : — 

A new fact relied on to invalidate an election will not be allowed 
to be set up by amendment of the petition after the time allowed 
by law for presenting a petition. A petitioner will be kept 
strictly to the case made by the petition ; Cameron v. Fysh, 1 
C.L.R. 






CHAPTER I. 



THE JUDICIAL POWER OF THE COMMONWEALTH. 



DEFINITION AND LIMITS. 

The first section of the chapter of the Federal Constitution 
of Australia relating to the Judicature, declares in words 
corresponding to those of a similar section in the Constitution of 
the United States of America that " the Judicial Power of the 
Commonwealth shall be vested in a Federal Supreme Court, to 
be called the High Court of Austrcdia, and in such other Federal 
Courts as the Parliament creates, and in such other Courts as it 
invests with Federal jurisdiction." Before proceeding to examine 
the content and nature of the judicial power, so vested, it will be 
conducive to clearness and exactness to consider the meaning of 
*' the Commonwealth," as used in this chapter of the Constitution, 
and compare it with another sense in which it is used in earlier 
passages of the Imperial Act, C3 & 64 Vict., Ch. 12, constituting 
the Commonwealth. 

The primary and most comprehensive signification of the term 
" Commonwealth " is to be found in the preamble and first six 
covering clauses of the Act, in which it is distinctly used to 
indicate the federal union of the Australian people and the 
Australian colonies into one indissoluble political partnership 
under the Crown. The statutory definition is given in clause 6, 
which declares that " The Commonwealth shall mean the 
Commonwealth of Australia as established under this Act." By 
the same clause, the former colonies of New South Wales, 
Queensland, Tasmania, Victoria, Western Australia and South 
Australia are declared to be " parts of the Commonwealth " under 
the name of " States." 

II.C. 1 
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The Commonwealth, formed by the union of the Australian 
people and colonies, was established by clause 3 of the 
Imperial Act. It came into existence independently of the 
Constitution detailed in clause 9. In other words, the newly 
organised political society is clearly distinguishable from the new 
system of government. The Commonwealth, as a political entity 
and political partnership, is outside of and supreme over the 
Constitution. It is outside of and supreme over the government 
provided by the Constitution. 

The attributes and characteristics of the union, which may 
be gathered from the preamble and covering clauses, can be thus 
summarized : — It is a quasi national State, composed of a related 
people, of ethnic unity, occupying a fixed territory of geo- 
graphical unity, bound together by a common Constitution, and 
organized by that Constitution under a dual system of provincial 
and central government, consisting of two sets of legislative, 
executive, and judicial departments, each set being operative 
within its own assigned sphere, and each set being subject to the 
common Constitution — Quick and Garrans Annot. Const., p. 
368. 

The essence of a federation is, that it is a community 
welded together and subject to a dual system of Government. 
Not only are the people of the pre-existing communities, 
provinces, or colonies united, but those communities, provinces 
or colonies, considered as corporate political units, are also united 
into one larger aggregate or whole, under one common Con- 
stitution, to which they owe allegiance, and which regulates 
their rights and duties. Of the dual system of government 
referred to, one part consists of the former separate colonial or 
provincial governments, to the extent to which they have not 
been altered by the new constitutional instrument, whilst the 
other part consists of the new group of governmental agencies 
created by the same document. Thus the legislative, executive, 
and judicial authorities of the former provinces or colonies 
continue in the exercise of the residue of powers and functions 
left to them undisturbed by the new regime^, and a fresh set of 
governing instrumentalities, in the shape of a federal legislature, 
a federal executive, and federal judiciary appear on the scene. 
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charged with the exercise of powers and functions of a general 

or national character, liaving jurisdiction for limited and 

assigned purposes over the whole of the people in the united 

community. Professor Jenks thus summarises the essential 

features of a federal Constitution as sketched by Dicey in his 

'* Introduction to the Study of the Constitution " : — 

** (o) A written supreme constitution, in order to prevent disputes between 
the jurisdictions of the Federal and State authorities ; (h) a distribution of 
powers between the Central or Federal Government and the Governments 
of the several States which comprise , the union, and probably also among 
the various parts of the Federal Government; (c) a Supreme Court, charged 
with the duty of interpreting the Constitution and enforcing obedience to 
it by the organs both of the Federal and State (iovernments, and absolutely 
free from the influence of both.'* ( ** History of Politics," p. 152). 

Applying these principles to the Australian Commonwealth, 
it is obvious that the total mass of the legislative powers of the 
Commonwealth, considered as a political unit, is vested partly in 
the several Legislatures in the Several States, and partly in the 
Federal Parliament ; that the total mass of the executive power 
of the Commonwealth is vested partly in the executive govern- 
ments of the several States, and partly in the federal executive, 
and the whole volume of the judicial power, considered from a 
similar standpoint, is vested partly in the Courts of the several 
States, and i)artly in the Federal Courts provided by the Con- 
stitution. These sepanite and distinct organs of government are 
kept within their respective orbits of influence and action, by the 
supreme mandates of the Constitution, which is founded on and 
capable of amendment only by the sovereign authority residing 
in the electoral body. So much for the wider and more 
national signification of the term " Commonwealth," as it is 
manifestl}' defined by the first six covering clauses of the 
Imperial Act. 

In several sections of the Constitution, however, the term 
" Commonwealth " is inartisticallj' used to denote the Central or 
Federal Government, as contrasted with the Governments of tlie 
States, i.e., " The Legislative Power of the Commonwealth," 
8ec. 1; "The Executive Power of the Commonwealth," sec. 01 ; 
" The Judicial Power of the Commonwealth," sec. 71. These 
expressions refer to the legislative, executive, and judicial 
powers granted by the Constitution to the various organs of the 
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Central or Federal Government. In the American Constitution 
the term "United States" is sometimes used to describe the 
Union, and sometimes to denote the Central or Federal Govern- 
ment of the Union. These are instances of the secondary use 
and significance of corresponding terms in both Constitutions. 
The secondary use and meaning of " Commonwealth " must be 
distinguished from its primary and proper meaning, a^ defined 
in the constructive clauses of the Imperial Act. — Pomeroy's 
Constitutional Law, p. 68 ; Quick and Garran's Annot. Const., 
p. 368. 

The judicial power of the Commonwealth means and 
includes only — (1) The appellate power vested by the Con- 
stitution exclusively in the High Court ; Const., sec. 73. (2) Tlie 
original power vested by the Constitution in the High Court ; 
Const., sec. 75, but which by federal legislation may be 
vested concurrently in other Federal Courts or in State Courts ; 
Const., sec. 77. (3) The additional original power, not vested by 
the Constitution, but which may by federal legislation be conferred 
either on the High Court or on any other Federal Court or any 
State Court; Const, sees. 76, 77. This definition necessarily 
excludes the judicial power previously vested in the Courts of 
the States by State Constitutions and State laws. 

One other remark of a general character may appropriately 
be made before proceeding to review the organization and 
constitution of the High Court, and the nature and extent of the 
federal judicial power. 

The judicial power is the power belonging to one of the 
three great departments of government. Supreme governing 
power, analyzed and classified, may be resolved into three 
departments or divisions — (1) The making and promulgating of 
laws, prescribing the functions of governing agencies and 
regulating the legal rights and duties of the people within the 
jurisdiction of the government. (2) The administration of 
laws. (3) The interpretation, determination, and application of 
laws in specific cases. 

In simple societies these three functions may be blended 
together in one person or in one body, but in maturely developed 
States they become differentiated and divided, among separate 
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persons or bodies composing or representing the sovereign 
authority as a whole. Hence arises the well-known tripartite 
division of government into the legislative department, the 
executive department, and the judiciary department. All con- 
stitutions which have been reduced to and expressed in the 
shape of written instruments recognize this principle of division 
and distribution of power. The same distribution is observed in 
the British system of government, although the British Con- 
stitution has not been reduced to the form of a single document 
or Act of Parliament — Quick and Garran*s Annot. Const., p. 
315. 

This tripartite classification does not necessarily imply that 
each of the three departments of government is independent of 
the others. Each is endowed with a defined share in the work 
of the government, but they are all parts of one governing 
machine, and exercise fractions of the aggregate of sovereign 
power ; each acts within its respective legal sphere, but to some 
extent one may check and balance the other. Thus the legisla- 
ture may exercise more or less control over the executive. The 
executive may advise, lead, or for a time moderate the action of 
the legislature, as is done in the British system, through the 
agency of the Cabinet, and by the power of dissolution. In every 
well designed Constitution, the judiciary, once appointed, is 
almost absolutely independent of the influence of either the 
executive or the legislature, but the primary appointment of the 
judges generally rests with the executive, and for gross miscon- 
duct in oflice they may be removed by the executive. In some 
Constitutions they may be removed by the executive at the 
request of the legislature. In every known political system the 
legislature fixes and appropriates the salaries of the judges. 

In accordance with these fundamental principles the Consti- 
tution of the Commonwealth has vested the legislative, executive 
and judicial powers, granted by the Constitution to the Central 
or Federal branch of the dual system of government, in separate 
and distinct organs. Chapter I. vests the legislative authority 
in the Federal Parliament. Chapter II. vests the executive 
authority in the Queen and her heirs and successors in the 
sovereignity of the United Kingdom, and it is exerciseable by 
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the Governor-General as the representative of the Crown. 
Chapter III. vests the judicial power in the Federal Courts. 

Judicial power is the power conferred on the Courts strictly 
so called ; Courts that compose one of the three great departments 
of government, and not power judicial or q'lta^i-judicial which is 
sometimes invested in individuals either separately or collectively 
for a particular purpose, and during a limited time — Miller's Const 
of U.S., p. 313 (n.). It is never exercised for the purpose of 
giving effect to the will of the judge, but always to give effect to 
the will of the legislature, or in other words, the will of the law. 
Osbmm v. The Bavk of the U.S., 9 Wheat. 738. 

The distinction between judicial and political power is now 
generally acknowledged in the jurisprudence of both England 
and America. Nabob of Carnatic v. East iTuiia Co., 1 Vesey jr., 
371 ; Penn v. Lord Baltiviorey 1 Vesey, sen., 444 ; New York v. 
Connecticut, 4 Dall., p. (J. It has long been settled that the inter- 
pretation of laws belongs exclusively to the judiciary — Sedgwick 
on Const. Law, p. 18. 

In the early ages of the English system the boundary line 
between the judiciary and the legislature was not distinctly 
marked, and Parliament, consisting of one great Chamber, in 
which sat both lords and commoners, not only made the law but 
interpreted it. Even after the separation into two Houses the 
House of Lords became the Superior Court of Appeal, and 
Parliament was in the habit of passing Bills of Attainder as well 
as enacting convictions for treason and other crinjes. The House 
of Lords still has power to entertain proceedings, known as 
impeachments, for the prosecution of high officers of State at the 
instance of the House of Commons — Sedgwick, Const. Law, 18. 

The House of Lords when sitting in its judicial capacity 
may still submit to the Judges questions bearing on any case 
8iU) jiulice, and even when sitting in its legislative capacity it 
has the constitutional right to propound abstract questions of 
law for the opinion of the Judges — Broom's Const Law, p. 
147. The Judges will, however, decline to answer a question 
put by the House of Lords unless it is confined to the strict 
legal construction of existing laws. In Re the London and 
Westminster Bank, 2 CI. & F., 191, the Judges declined to 
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answer a question submitted to them by the House of Lords, as to 
whether the provisions of a certain bill then before the House 
were consistent with the statutory rights of the Bank of 
England. 

By the Constitution of the United States there is a strict 
separation of the judicial from the other departments of 
Government, and it has been held that the President is not 
entitled to the advice and opinion of the Supreme Court on legal 
or constitutional questions. The Court can be called upon only 
to decide controversies brought before it in a legal form, and it 
is bound to abstain from the expression of extra-judicial opinions 
upon points of law, even though solemnly requested by the 
Executive — Story's Comm., § 1571 ; Bryce's Amer. Comm., 1st 
ed., vol. i., p. 351. 

In Canada the Governor-in-Council is authorized by Statute 
54 & 55 Vic. c. 25, sec. 4, to refer to the Supreme Court for 
hearing any important questions of law or fact respecting 
provincial legislation, or touching the constitutionality of any 
legislation of the Parliament of Canada, or touching any other 
matter which it sees fit to refer. Persons interested are entitled 
to be notified and to be heard by counsel. The Judges are 
required to give reasons for their opinions, which are advisory 
only, though they are appealable to the Privy Council — 
Wheeler's Confd. of Canada, p. 405. 

Under the Constitution of the Commonwealth, as under that 
of the United States, the functions of the federal Justices are 
strictly and exclusively judicial, and no duties can be cast upon 
them of an essentially extra-judicial kind. They cannot be 
called upon to advise on questions of a political nature, or as to 
the constitutionality of proposed legislation. But whether they 
could be called upon by the Parliament or by the executive 
acting under a law of the Parliament to deliver opinions on 
the " strict legal construction of existing laws," is a more difficult 
question. The answer seems to depend on the scope and meaning 
of the word "judicial." Would such opinions be judicial or 
extra-judicial ? The true answer w^ould seem to be that the 
function of advising on a matter of law, where there is no 
regular judicial proceeding before the Court to declare the 
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rights of parties, or to enforce remedies, is no part of the duty of 
a Judge, and is not contemplated in the gift of the judicial 
power. In England, the advisory duties of the Judges were 
very exceptional, and only exercised, by virtue of ancient 
custom, at the request of the House of Lords — itself a judicial as 
well 4is a legislative body. In the Australian colonies no such 
practice is known ; whilst the advisory duties which are cast 
upon the Canadian Judges by statute are clearly extra-judicial. 
The giving of advisory opinions is not the exercise of the 
judicial function at all, and the opinions thus given have not the 
quality of judicial authority. — Professor J. B. Thayer, article on 
the Origin and Scope of the American Doctrine of Constitutional 
Law, 7 Harvard L. Rev., 129, 153; cited Kent's Comm. I., 
296 ; Quick and Garran's Annot. Const., p. 767 ; Miller's 
Const. U.S., p. 314. 



THE JUDICIAL POWER BEFORE THE ORGANIZATION 
OF THE HIGH COURT. 

The High Court of Australia is apparently created by the 
Constitution, by which the minimum number of its judges, their 
mode of appointment, their tenure of office, the w^hole of its 
possible appellate and part of its original jurisdiction was deter- 
mined. The High Court, however, was not called into action, but 
so to speak, remained dormant until the Federal Parliament 
passed the Judiciary Act 1903, by which provision was made for 
the qualification, number, remuneration, and appointment of 
judges, and for the appointment of officers necessary to perform 
ministerial duties in connection with the Court. Another Federal 
Act providing for the procedure and practice of the Court was 
also passed. 

But although the High Court was not organized until the 
passing of the Judiciary Act 1903, the whole of the judicial 
power of the Commonwealth did not remain dormant and inactive • 
otherwise the duties and functions of Government would have 
been to a large extent rendered impossible. 

In the first session of Parliament Acts were passed organizing 
the Department of Customs and the Post and Telegraph Depart- 
ment, creating rights, imposing duties, and declaring certain acts 
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or omissions to be offences, punishable by fine or imprisonment, 
In the absence of a legally equipped High Court or other federal 
Court, Parliament vested in the several Courts of the States 
jurisdiction to deal with cases arising under these laws. 

By the Customs Act 1901, sec. 245, it was provided that 
proceedings for the recovery of penalties under the Act or for the 
condemnation of ships or goods seized as forfeited could be 
instituted either (a) in the High Court of Australia when 
organized ; (b) in the Supreme Court of any State ; or (c) when the 
prosecution was for a pecuniary penalty not exceeding £500, in 
any State County Court, District Court, Local Cjurt or Court of 
summary jurisdiction. The Post and Telegraph Act, sec. 151, 
declared that offences against that Act, or the regulations pas.sed 
thereunder, not being indictable offences, were punishable upon 
summary conviction by a Police, Stipendiary or Special Magistrate. 
The Act was silent respecting the prosecution of indictable 
offences. It was not until the passing of the Punishment of 
Offences Act 1901 that complete but temporary provision was 
made for the punishment of offences against the laws of the 
Commonwealth. By that Act the several Courts and Magistrates 
of each State exercising jurisdiction with respect to the summary 
conviction, or examination and commitment for trial, or trial upon 
indictment or information, of offenders against the laws of the 
State, " shall have the like jurisdiction with respect to persons 
who are charged with offences against the laws of the Common- 
wealth committed within that State, or who may lawfully be 
tried within that State for offences committed elsewhere." 

The Claims Against the Commonwealth Act 1902 completed 
the preliminary arrangements made by Parliament for the 
partial exercise of the judicial power of the Comnnon wealth, by 
enabling any person having claims in contract or in tort against 
the Commonwealth to bring an action or suit against a nominal 
defendant to be appointed by the Federal Government in the 
Supreme Court of the State in which the claim arose. Before 
the pa.ssing of this Act it was decided by Pring, J., that the 
Supreme Court of New South Wales had no jurisdiction in an 
action by a person claiming damages for negligence against the 
Postmaster-General; Hannah v. Drake, 1902, N.S.W. S.R. ; 
1902, 8 A.L.R C.N. 69. 



in IXl'RODUCTIOX. 



The question has since been raised as to the constitutionality 
of those laws, vesting judicial power in the Courts of the States, 
prior to the le^l organization of the High Court. It has been 
suggested that inasmuch as the Constitution declares that 
'' the judicial power shall be vested in a Federal Supreme 
Court, and in such other Federal Courts as the Parliament 
creates, and in such other Courts as it invests with federal 
jurisdiction.*^ these words imply a sequence and order in the 
exercise of legislative authority, and that the Parliament, there- 
fore, could not invest the State Courts with federal jurisdiction 
before it took steps to vest judicial power in the High Court. 
It was contended that the Constitution contains a mandate that 
the judicial power " shall be vested in the High Court " in the 
first instance, and that consequently it could not be vested first 
in the State Courts or in any Federal inferior Court : that any 
grant of judicial power to the State Courts before the organi- 
zation of the High Court would be null and void. 

*• You cannot, ooiuisteiitly with the spirit of the Constitution, have the 
exereije of the Common wealth judicial power in the absence of a High Court. 
Bat you can have the exercise of that ju«iicUl power either in the Federal Supreme 
Court alone, or in auociatioii with any other Federal Court* of inferior degree 
that Parliament choo«*«s to create, or in association with State Courts which it 
may invest with jurisdiction, cr with lx>th the:3e inferior tribunads togetlier. You 
eaun'jt properly, however, carry on business in the absence of mhat 1 may be 
perraittei to eali the predominant partn«^r : you are not to have the judicial power 
rested ir; either or both cUs-es of inferior Courts in the absence of the Federal 
SuprvmsT iicrt. . . . Ur.leAS ue have a Federal Supreme Court we ha\-e not 
the nieaiL<» of exercising judicial p»>wer, as 1 conceive the Constitution intended, or 
the meaivd of exercUin,:, without «loubt, the judicial power of the CommoDweAlth 
in fedeni jtiristiiction. We have pas:?eii Act* of Parliament, we have moved under 
them, and tiiis •|ue*tiou ha* not been riiseil. Kut I believe that if it ia raised, 
and if the C-jurta are juided by what haa been decideii in the Supreme Court of 
the Unite*! >t.ite«, i: may He that if we do not institute a High Court in some 
:orm to aco^r-l with 9e\.t:on 71 of the Constitution, we shall incur a risk which 
may cO($t the Commonwealth a great deal more than any of the sums which have 
been mentioi:e»i .iiiri:ig this «'ie'f<ite."— The Hon. I. A. Isaacs. Parlianaentary 
Derates. VJ*»X pp. 7-1 ani 7-4. 

These ar^iuents. if susiaineil. would involve serious and 
far-reaciiiag conse»]uences. It would mean that the grant of 
federal jurisdiction to the State Courts by the Customs Act^ the 
Po-^ and Tt'^tjiKiph Act, the Punish juynt of Ofences Acl^ and 
iheCUiiUi^ A'j'.ii)h^t the Common ic€aith ^o^ was unconstitutional. 
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and that all the decisions, convictions, forfeitures, and awards 
made by the State Courts were absolutely illegal and of no 
effect ; that all the costs and fines paid thereunder would have 
to be refunded, and compensation given for false imprisonment 
where offenders had been sent to gaol. The whole argument in 
this direction appears to have been elaborated for the purpose of 
proving that the Constitution imposed a mandate on the 
Parliament to vest the judicial power in the High Court by 
organizing it and calling into existence. Reliance was placed 
on the decision of the Supreme Court of the United States in 
the case of MaHin v. Hunter, 1 Wheaten, p. 328, in which Mr. 
Justice Story stated that similar words in the American Con- 
stitution were manifestly designed to be mandatory upon the 
Federal Legislature. A passage from Kent s Commentaries, I., 
292, was also relied on. It may be pointed out., however, that 
the Constitution of the United States contains no provision 
similar to that of the Australian Constitution, authorizing the 
Ferleral Legislature to invest State Courts with federal Juris- 
diction, and consequently if the Supreme Court or some inferior 
Federal Court had not been organized by Congress to exercise 
the judicial power, the executive Government of the United 
States would have been paralyzed, and the Constitution itself 
would have broken down and collapsed, for want of some 
judicial authority to interpret and apply it, as well as the laws 
passed under it. 

In the case of the Constitution of the Commonwealth the 
contention now under consideration might reasonably be met with 
the argument that the opening words of section 71 "the judicial 
power . . . shall be vested in a Federal Supreme Court " 
mean that such power is, upon the establishment of the Common- 
wealth, and thenceforth vested in the High Court by the operation 
of the Constitution itself, and not by any Act of the Federal 
Parliament. By the words of the Constitution the High Court 
has been endowed with Appellate Jurisdiction (sec. 73), and 
a certain amount of Original Jurisdiction (sec. 75). Parliament 
can only confer on the High Court the additional original jurisdic- 
tion defined in sec. 76. The organization and constitution of the 
High 0)urt by appointment of judges marks the beginning of its 
performance of judicial duties, but it existed as a corporate entity 
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and institution, within the Constitution, before the passing of the 
Judiciary Act 1903. That Act does not pretend to vest the 
judicial power in the High Court except to the extent of conferring 
upon it a portion of the additional original jurisdiction contem- 
plated by sec. 76, referring to " matters arising under the 
Constitution, or involving its interpretation." 

The argument against the validity of Federal Acts confeiring 
federal jurisdiction on State Courts before the passing of the 
Judiciary Act 1903 is based on the assumption that before Par- 
liament could legally pass those laws it ought to have passed 
another law vesting the judicial power in the High Court, but a 
careful examination and consideration of the language of sec. 71 
justifies the view that the Constitution vests the whole of the 
appellate power and a considerable portion of the original power 
, in the High Court, and all that the Federal Parliament could do or 
has done was to determine its personnel, strength, and composition, 
and to render the free exercise of its constitutional functions 
possible. The words of the section giving Parliament authority 
to create *' other Federal Courts," and to invest State Courts with 
federal jurisdiction, present a remarkable contrast to the words of 
the Constitution creating the High Court. In the case of " other 
Federal Courts," Parliament not only is authorized to establish 
them, but to determine their jurisdiction. With reference to State 
Courts, Parliament found them pre-existing and invested them 
with federal jurisdiction, having no voice in their composition or 
establishment. In the case of the High Court, Parliament found 
it established by the Constitution with the bulk of its functions 
pre-determined ; the only duty which Parliament had to perform 
being to provide for the number, appointment, and remuneration 
of the judges. 

In conformity with the principles aflSrmed in the American 
cases it may be contended that it was the imperative duty of 
Parliament to make some provision adequate to public require- 
ments for the exercise of the judicial power in order to prevent a 
breakdown of the federal system ; that this duty was performed 
by the passing of laws investing State Courts with federal juris- 
diction ; tliat at the earliest opportunity consistent with the state 
of parliamentary business Parliament passed a law enabling the 
High Court to be organized ; that the judicial power is divisible. 
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and that one instalment of it might legally be granted to the 
State Courts antecedently to the coming into action of the 
High Court ; that there is nothing in the Constitution forbidding 
Parliament to exercise its discretion as to the order in which it 
should perform the work assigned to it of organizing the judicial 
department. A further argument would be that, although it may 
be the mandatory duty of Parliament to provide for the appoint- 
ment of judges of the High Court, the Constitution does not ex- 
pressly or impliedly impose the penalty of nullity on Acts passed 
by it in the exercise of its discretionary power to vest jurisdiction 
in State Courts before it performed its mandatory duty. 

It seems clear that the judicial power is not an indivisible 
quantum or mass, but that it is capable of division and classifica- 
tion under separate groups or headings, some being distributed by 
the Constitution, and some being left to be allocated by the 
Parliament. The appellate jurisdiction is obviously severable and 
distinguishable from the original jurisdiction. Subject to excep- 
tions and limitations which could be imposed by Parliament, the 
whole of the appellate jurisdiction is, by the Constitution, vested 
in the High Court. The whole of the original jurisdiction is not 
by the Constitution assigned to the High Court, but only a portion 
of it, the residue being left to Parliament to confer on either the 
High Court or inferior Federal Courts or State Courts. Thus 
Parliament was not bound to confer on the High Court original 
jurisdiction in the additional matters detailed in sec. 76. It could 
withhold it, and, as a matter of fact, it has withheld from the 
High Court all the additional original jurisdiction except a 
particular and limited class of cases arising under the Constitu- 
tion or involving its interpretation It is, therefore, not only 
conceivable, but highly probable, that Parliament could proceed 
to exercise the power granted to it by sec. 77 (iii.) of the Constitu- 
tion to give the State Courts power to deal with cases arising 
under the Customs and Postal Acts before prescribing the number 
of judges of the High Court under sec. 71, and before fixing their 
remuneration under sec. 72 (iii.). 

Hence when the Constitution declares that "the judicial 
power shall be vested in the High Court and in such other 
Federal Courts as the Parliament creates, and in such State 
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Courts as it invests with federal jurisdiction," it is reasonable to 
conclude that the enactment may be read in the distributive 
sense which may be gathered from the actual disposition of power 
made by the Constitution itself and the potential disposition of 
power which the Constitution has entrusted to Parliament, and 
that no cumulative order, or sequence of disposition was intended. 



ORGANIZATION OF THE HIGH COURT. 

By the Jvdiciary Act 1903, the High Court is declared to 
be a superior Court of record to consist of a Chief Justice and 
two other Justices. The Chief Justice receives £3,500 and the 
Puisne Justices £3,000 per year. A Justice of the High Court 
is not permitted to hold any other office or place of profit within 
the Commonwealth, except any such judicial office as may be 
coifferred upon him by or under any law of the Commonwealth. 

The mode of appointment and tenure of office of Justices of 
the High Court is determined by the Constitution and not by 
the Parliament. Once their number and their salary have been 
fixt'd by the Parliament they are appointed by the Governor- 
General in Council, and they cannot be removed except by the 
(iovernor-General in Council, on an address from both Houses in 
th(^ same session praying for such removal on the ground of 
proved misbeliaviour or incapacity ; Constitution, sec. 72. They 
rccMMve such remuneration as the Parliament may fijiy but 
although it may be increased it cannot be reduced during their 
tenure of office. Their tenure of office is thus placed on a basis 
evtMi more H(?cure than the Judges of the High Court of England. 
TIh» Parliament of the United Kingdom could pass a law 
abolislnng the good behaviour tenure of those Judges as deter- 
mined by the Act of Settlement, 12 & 13 Wm. HI, chapter 2, 
and HubHe(|uent legislation ; but the Federal Parliament could not 
repeal hcr. 72 nf the (Constitution of the Commonwealth. That 
(tonid only \)i\ done by an amendment of the Constitution, which 
Would HMjuire the approval not only of both Houses of the 
Piirliamont hut of a majority of the electors voting in a majority 
tif the States; Const., sec. 12M. 
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Still, when we come to consider the matter more closely, it 
will be seen that the initial organization, as well as the continued 
existence of the High Court, depends to a large extent on the 
will of the Federal Legislature. At the end of the term of any 
Judgeship concluded by death, resignation, or removal, it could 
reduce the salary of the office so low as to practically make it 
untenable. — Burgess, Const. Law II., p. 321. 

The principal seat of the High Court will be the seat of the 
Federal Government when that seat is established by law ; 
Const., sec. 125 ; and until the federal capital is fixed the 
principal seat of the Court will be at such place as the Governor- 
General in Council may from time to time appoint. At the 
principal seat of the High Court there is to be a Principal 
Registry presided over by a Principal Registrar, who will have 
power to administer oaths and to perform such duties in respect to 
proceedings pending in the Court as are assigned to him by ri^es 
of Court or by any special order of the Court. ^ 

In the capital of each State there is to be a District 
Registry, and District Registries may be established in other 
places in any State or territory on the recommendation of the 
High Court. At every District Registry there is to be a District 
Registrar, and such other officers as may be necessary to 
administer oaths, and to perform such duties as may be assigned 
to them by rules or special order of the Court. At the principal 
seat of the High Court there is to be an officer called the Marshal, 
corresponding to a Sheriff, who is charged with the service and 
execution of writs, summonses, orders, warrants and conmiands 
of the Courts. The process of the High Court runs, and the 
judgments and orders of the High Court have effect, and may be 
executed throughout the Commonwealth irrespective of State 
boundaries. In and for each State in which there is a 
District Registry there is to be a Deputy Marshal whose duty 
will be, when directed by the Court, to execute and perform 
within the State all such iicts as the Marshal would be bound to 
perform if he were personally present and acting in that State. 

Any person entitled to practice as a barrister or solicitor, or 
both barrister and solicitor, in any State has the like right to 
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practice us a barrister or solicitor, or both barrister and solicitor, 
in the Higli Court and in every other Federal Court. 

Altliough the Constitution provides that the High Court, as 
an institution of fijovernment, shall consist of not less than three 
justices, it <loos not say that its jurisdiction, either appellate 
or orit^inul, must Ik* exercised by not less than the minimum 
number of judges. It is left to the Parliament to prescribe the 
number of judges required to exercise any particular part of its 
judicial power — Const., sec. 79. The Judiciary Act hasi 
accordingly, defined the number of judges who may or must 
participate in what may be descriljed as the exercise of the 
various grades of judicial power. It has decided that the juris- 
dicticm of the High Court may l)e exercised either by a single 
justice or by a Full Cornet which may consist of two or more 
justices — Judiciftrt/ Act, sees. 15, lt». In their ascending order 
these gr.ules may be classitied as follows : — 

Chamhkk BrsiXES-s. — In matters within the original jurisdic- 
tion a single jutlge of the High Court sitting in Chambers c^in 
dispose of that class of business preliminary or incidental to an 
actittn, suit or pnx?eetling. known as Chamber business, including 
applications relating to the conduct of a cause, to the custody, 
management, preservation, or sale of property in dispute in an 
action, to directions a-^ to matters prescribed by Act or rule of 
Court. A single judge in Cbandjers may reserve or state a case 
or ijue^tion for the consideration of the Full Court. 

As A Primauy C<»ruT. — Anj- justice of the High Court 
.Mtiing alone in Court may exercise the original juris<liction con- 
ferred on the High Court either by the Constitution or by federal 
legislatinii. In this capacity it wouhl be a Primary Court or 
Court of First Instance. In sueh Court the presiding justice can. 
after hearing any cause or matter, prom >u nee judgment .^iubject to 
the right t»f appeal to the Full i'nurt. or he can give further 
hearing or consideration to the cause or matter at another sitting 
of the Court in another j^laee. i»r he may state a case or reserve 
any 4iiesiion for the consideration of the Full Court. 

As A Coi'KT 01-' AppeaI-. — Silling a< a Ctmrt of Appeal to hear 

and determine appeals in federal ca^^is from Courts or judges 

'^H federal jurisdiction, a tiuurum of the High Court must 
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consist of two or more justicea Sitting as a Court of Appeal to 
hear and determine appeals from the Supreme Court in Banco 
of any State in federal as well fiis in State law cases, the 
appellate jurisdiction of the High Court must be exercised by a 
Full Court consisting of not less than three justices. When the 
justices sitting in a Full Court are divided in opinion as to the 
decision to be given on any question it must be decided according 
to the decision of the majority, if there is a majority, and if the 
Court is equally divided in opinion the opinion of the Chief Jus- 
tice, or, in his absence, that of the senior justice present prevails. 
But upon an appeal from a decision of a justice of the High 
Court or a judge of the Supreme Court of a State exercising 
federal jurisdiction, if the Court be equally divided in opinion the 
decision appealed from must be affirmed unless the justice or 
judge whose decision is appealed from reports to the Court that 
he desires that the matter shall be determined without reference 
to the fact that he has pronounced the decision ; if he so reports 
the opinion of the Chief Justice or senior justice present prevails 
where the Court is equally divided in an opinion. 

Applications to the High Court under sec. 74 of the Constitu- 
tion for a certificate that a constitutional case decided by the High 
Court is one which ought to be determined by the King in 
Council, must be dealt with by a Full Court consisting of not less 
than three justices. 



THE JUDICIAL POWER IN THE AGGREGATE. 

It is essential to preserve a clear distinction between the 
judicial power of the Commonwealth in the aggregate and the 
jurisdiction which the Constitution has directly conferred or 
authorized Parliament to confer on Courts to exercise it. The 
Constitution has expressly defined the nature, character, and 
extent of the judicial power. Within certain limits Parliament 
is authorized to legislate, regulating its distribution amongst 
several classes of Courts and its mode of exercise by those 
Courts. 

Whilst Parliament cannot add to or take from the Judicial 
Power granted by the Constitution, it can, under the Constitution, 
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sec. 51 — xxxix., pass "laws necessary and incidental to the 
execution of the Judicial Power." No mention is made in the 
Constitution of the right of litigants, and other persons interested 
in proceedings in the Federal Courts, to appear and be heard by 
counsel learned in the law ; but the grant of ancillary power 
covered by this sub-section enables the Parliament to legislate, or 
to authorize the High Court to make rules, respecting the legal 
profession, its qualifications, privileges, and obligations in relation 
to Federal Courts. It also authorizes the appointment of proper 
officers to preserve the records and enforce the judgments, decrees, 
orders and sentences of the Federal Courts. — Quick and Garran's 
Annot. Const., 651, 655. The Constitution expressly provides 
that trials on indictments shall be by jury, but there is no obliga- 
tion to try civil cases by jury. " It is submitted that the power 
given by section 51 — xxxix., to make laws with respect to matters 
incidental to the execution of any power vested by this Constitu- 
tion ... in the Federal Judicature, includes the power to 
provide for trial of issues of fact by jury in any federal court in 
all cases in which the Federal Parliament shall think it expedient 
to do so. The trial of civil issues by juries is such an ancient and 
established institution of English law, that it may well be deemed 
not only incidental, but even necessary, to the due administration 
of justice according to English ideas." — Quick and Garran's 
Annot. Const., p. 727. See High Court Procedure Act 1903, sees. 
12, 13. 

The Constitution recognizes the judicial power as capable of 
various classifications and lines of divisions, and it will be con- 
venient to consider it from those several constitutional stand- 
points. They may be placed in juxtaposition thus : — 

1. Original Power : 

2. Appellate Power : 

3. Concurrent Power : 

4. Exclusive Power: 

5. Civil and Criminal Power. 

Original Power. — Original Judicial Power is the power 
exercised in hearing and determining, in the first instance, or 
from the beginning, a legal controversy between parties ; it is the 
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power to construe laws and determine issues of fact and decide 
questions of law subject to the Appellate Jurisdiction. Under 
the Constitution of the Commonwealth it includes the power to 
deal with all matters coming within the meaning of the grants 
specified in sections 75 and 76. It also includes all power neces- 
sary and incidental to the execution of the Judicial Office, such 
as the issue of extraordinary writs by the High Court to Courts 
of inferior jurisdiction which Parliament under the Constitution, 
sec. 51 — xxxix., may confer, as to which see Judiciary/ Acty sec. 
33. In some of the cases within the Original Power the High 
Court will have to ascertain and apply Federal laws, and in other 
ca^es such as disputes between residents of several States it will 
have to interpret and apply State laws. — Jud. Act, sec. 79. 

Appellate Power. — The appellate branch of the Judicial 
Power of the Commonwealth is specified in the Constitution, sees. 
73, 74. It is the power to review and revise the judgments, 
decrees, orders, and sentences of judicial tribunals. As a Court 
of Appeal in State law cases the High Court will determine the 
laws of the States in which the cases respectively arise. It may 
be statute law or the common law so far as it remains opera- 
tive therein. As a Court of Appeal in federal matters, it w^ill 
ascertain and apply the law of the Constitution and Federal laws 
enacted thereunder. As to the manner in which the common 
law is applicable to federal cases, see Judiciary Act, sec. 80. 

Concurrent Poaver. — These are Judicial Powers which may 
be exercised concurrently — that is at one and the same time — by 
the High Court, by inferior Federal Courts, and by State Courts 
invested with Federal jurisdiction. The Constitution, sec. 75, 
provides that the High Court shall have jurisdiction in all matters 
arising under any treaty, or affecting consuls, or to which the 
Commonwealth is a party, or to which a State is a party, &c., but 
by sec. 77, Parliament is authorized to give other Federal Courts 
as well as State Courts concurrent jurisdiction in the same 
matters. Additional original jurisdiction dealing with cases 
arising under the Constitution, or under the laws passed by the 
Parliament may, by sec. 76, be conferred by Parliament on the 
High Court or any other Federal Court, or on State Courts — sec. 
77. In the exercise of its discretion Parliament has granted to 
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the High Court only a portion of this additional original jurisdic- 
tion, the rest of which therefore is exclusively vested in the State 
Courts at least for the present — Jud. Act, sec. 39. Parliament 
can invest State Courts with Original Jurisdiction in Federal 
matters as wide as that of which the High Court can be clothed — 
sec. 77 (iii.) In cases involving the construction and application 
of State laws decided by the Supreme Courts of States there is, 
subject to certain exceptions and conditions, a concurrent right of 
appeal to the High Court and to the Privy Council. 

Exclusive Powers. — These are Judicial Powers which can 
be exercised only and exclusively by certain Courts and which 
other Courts have no jurisdiction to entertain. One of the most 
important examples of this exclusive Judicial Power to be found 
in the Constitution is the power vested in the High Court to 
hear appeals from Federal Courts, and from Courts exercising 
federal jurisdiction, and from the Inter-State Commission. 
Parliament can define the subjects in which and the extent 
to which the jurisdiction of any Federal Court may be exclusive 
of that which belongs to or is vested in the Courts of the States ; 
this it has done in the Judiciary Act, sees. 38, 39. 

Civil and Criminal Powers. — Under another cross division 
the Judicial Power may be considered from its civil and criminal 
aspect. It was absolutely essential that the Constitution should 
authorize the organization, creation, and investment of Courts of 
civil and criminal jurisdiction ; the one set to protect and 
enforce civil rights established by federal laws and the other 
for the punishment of offences against such laws. All these 
requirements are covered by the Constitution and by the 
authority it has conferred on the Federal Parliament. A 
case arising under the Constitution and laws of the Common- 
wealth may as well arise in a criminal prosecution as in 
a civil suit : per Strong, J., in Tennessee v. Davis, 100 U.S., p. 
266. There are in the Constitution several express prohibitions, 
the violation of any of which would constitute a criminal or 
guoai-criminal act, such as that no person shall vote more than 
once at a Federal election, and that no disqualified person shall 
sit in Parliament. Federal legislation has also created a large 
number of offences, and annexed penalties to them. The High 
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C!ourt has not been authorized by the Judiciary Act to exercise 
original jurisdiction in cases of offences arising under the Constitu- 
tion, or under laws made by Parliament. The State Courts are 
exclusively authorized to deal with and punish offenders against 
Federal laws. But, although, the High Court has no original 
jurisdiction it can (a) grant special leave to appeal against any 
judgment of the Supreme Court of a State in any criminal matter 
arising under Federal or State laws — Judiciary Act, sec. 35 (6) ; 
and (b) it can grant special leave to appeal from any decision 
of any court or judge of a State given in the exercise of Federal 
jurisdiction. — Jud. Act, sec. 39 (2) (c). 



THE ORIGINAL JUDICIAL POWER. 

If we analyse and classify the several grants of Original 
Power, within the Constitution, most of them being copied from 
similar grants in the Constitution of the United States, we will 
lind that they are all capable of being placed under one of two 
heads or descriptions, viz. : — (1) Power based on the subject 
matter of an action, as being properly within the scope, and 
absolutely necessary to the intrinsic supremacy of the national 
government and the stability of the Constitution, and without 
which the union would be a mere name ; and (2) power based 
exclusively on the character or status of the parties to an action, 
these latter powers being justified on grounds of expediency 
rather than by inherent necessity. — Pomeroy s Const. Law, p. G25. 

Subject Matter of the Action.— The original Judicial 
Power based on the subject matter includes cases arising under 
any treaty, under the Constitution or involving its interpretation ; 
or arising under any law made by Parliament, Admiralty and 
Maritime matters, and disputes relating to property claimed 
under the laws of difterent States. It was indispensable that 
there should be a federal department invested with judicial 
authority commensurate with the Legislative department and 
consistent with the supreme representative character of the 
Federal Government. This attribute of supremacy would be 
destroyed by permitting the State Courts to exercise uncon- 
trolled power to interpret and apply Federal laws ; it would be 
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destroyed by making their decisions in the particular State, where 
given, of an authority equal to decisions pronounced on the same 
subjects by the Federal Courts. This danger could only be 
avoided by one of two ways, either by placing federal laws out- 
side or beyond the purview of State Courts and conferring 
jurisdiction to deal with them in Federal Courts only; or 
by permitting the State Courts to exercise concurrent, but 
subordinate jurisdiction, in such cases and rendering the 
decisions reviewable by the Federal Supreme Court, so that they 
might be harmonized and the laws of the Commonwealth given a 
uniform interpretation. — Pomeroy's Const. Law, p. 621. The 
latter course has, by the combined operation of the Constitution 
and the Judiciary Act, been adopted. 

" Cases arising under any treaty " have been placed within 
the original cognizance of the Federal Courts, because the Com- 
monwealth Parliament has power to make laws with respect to 
external affairs. It is only fitting therefore that its Courts should 
be able to decide disputes, it may be, between foreigners and 
residents of the Commonwealth, in which the interpretation of a 
treaty made by the Imperial Government would be involved. It 
may be contended that treaties are compacts made by and obliga- 
tory on the whole Empire, and their operation ought not to be 
afteeted or regulated by local laws or by the Courts of inferior 
jurisdiction. Private riglits of property are often dependent on 
the stipulation of treaties. This power was formerly exercised 
by the State Courts, but now it is withdrawn from those Courts, 
and ranks with several matters in which the High Court has 
exclusive jurisdiction. " Cases arising under the Constitution, 
or involving its interpretation," have as a matter of course been 
included in the original Judicial Power. The theory, as well as 
the practice of the Federal system demanded that some judicial 
authority co-ordinate with and not inferior to the legislative 
authority should be charged with the important functions of final 
arbiter in interpretating tlie Constitution and applying Federal 
laws. An illustration of a ciuse arising under the Constitution 
would ho wliere a person asserts and claims a right as flowing 
from an act of tlie Federal Parliament, and when such right is 
denied by another jhm'sou on the ground that the act is not 
authorized by tlie Federal Constitution. Another illustration 
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would be where a person asserts and claims a right as flowing 
from an act of a State Legislature, and another person denies the 
existence of such a right on the ground that the State act is for- 
bidden by the Federal Constitution. If from the question at 
issue it appears that some title, right, privilege, or immunity, on 
which the recovery depends, would be defeated by one construc- 
tion of the Constitution, or of a law of the Commonwealth, or 
sustained by the opposite construction, the case will be one arising 
under the Constitution or the laws made by the Parliament — "per 
Waite, C.J., in Starin v. New York, 115 U.S., p. 257. A case con- 
sists of a right of one party as well as the other, and it may truly 
be said to arise under the Constitution or under a law passed by 
the Parliament whenever correct decisions depend upon either. — 
per Strong, J., in Tennesae v. DaviSy 100 U.S., p. 264. 

Controversies " arising under laws passed by the Federal 
Parliament" come within the Original Judicial Power. These 
cases are such as grow out of Federal laws whenever such laws 
constitute the right, privilege, claim, protection, or defence of the 
party in whole or in part by whom they are asserted. — per 
Strong, J., id. 

In all these cases the constitutionality of the Federal laws 
may be drawn into question, but in most of them the laws would 
be assumed to be valid and their construction only will be in issue. 
It may be necessary only to ascertain the rights of the parties 
under such laws or to determine the legality of the acts of 
Ministerial officers such as those of officers of Customs in the 
enforcement of revenue laws. 

" Matters of Admiralty and Maritime Jurisdiction " do not 
necessarily involve the interpretation or application of Federal 
laws, but they are brought within the range of the Original 
Judicial Power because they are cognate to the legislative control 
by the Federal Parliament of trade and commerce within the 
Commonwealth and with other countries and over navigation 
and shipping — Const., sees. 51-i, 98. Besides as the seas are the 
joint property of nations whose rights and privileges relative 
thereto are regulated by the law of nations and treaties such 
cases necessarily belong to the national jurisdiction. — per Jay, 
C.J., in Chisholm v. Georgia, 2 Dall., p. 475. 
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The original Judicial Power extends also to cases in which 
the subject matter is claimed under the laws of different States. 
Thus there will be federal jurisdiction in a case where a party 
claims land under a grant from one State and another party claims 
the same land under a grant from another State. Seeing that the 
rights of the two States to confer the title are drawn in question 
it is conceived that the Courts of neither of the two States ought 
to decide the controversy. 

Character of the Parties. — The residue of the original 
Judicial Power is founded on, and justified by the personality or 
peculiar status of the parties to legal proceedings. The Constitu- 
tion gives the Federal Courts jurisdiction in matters affecting 
consuls or other representatives of other countries ; matters in 
which the Commonwealth is a party ; matters between States ; 
matters between residents of different States ; matters between 
a State and a resident of another State ; matters in which 
a writ of mandamus or prohibition or an injunction is sought 
against an officer of the Commonwealth. In all these cases 
the dispute may not necessarily involve the consideration of 
federal laws ; the question to be decided may belong to the 
domain of common law or State statute law ; for example the 
claim brought by a resident of one State against a resident 
of another State may be one for libel or slander. The jurisdic- 
tion is given because of some special circumstances or peculiar 
status or official character affecting the litigant or litigants and 
distinguishing him or them or distinguishing it or them from the 
community, rendering it expedient that the Federal Court should 
deal with such classes of cases. Most of these matters have been, 
by the Judiciary Act, sec. 38, invested exclusively in the High 
Court ; only two of them, viz., matters relating to consuls and dis- 
putes between residents of different States, may be decided by the 
High Court concurrently with State Courts. 

Federal Courts have Original Judicial Power in all matters 
affecting consuls or representatives of other countries. This 
jurisdiction arises whether the case turns on the application of 
State laws or Federal laws. Consuls are commercial officers of 
foreign nations whom the Commonwealth is bound to protect and 
treat according to the law of nations ; consequently cases affecting 
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them ought to be cognizable by the national judicial authority — 
Chisholvi V. Georgia, 2 Dall., 419. Controversies in which the 
Commonwealth or a person suing or being sued on behalf of the 
Commonwealth is a party are within the Original Judicial Power 
which applies whether the cause of action is one under State laws 
or one under Federal laws. Under this grant the Commonwealth 
could sue in a Federal Court without any further Federal legisla- 
tion, but to enable it to be sued as a defendant the Constitution, 
sec. 78, empowers Parliament to pass laws conferring rights to 
proceed against the Commonwealth in respect of matters within 
the limits of the judicial power. This right has been conferred 
by the Judiciary Act, sec 56 et seq. 

Under the pre-federal system one colony could not sue another. 
There was no Court of jurisdiction competent to entertain 
such suits. By the Constitution, sec. 78, and the Judiciary Act, 
sec. 59, one State can bring a suit against another in the High 
Court in respect of matters within the limits of the Judicial 
Power. Disputes between States respecting boundaries could be 
determined in such a suit, but this jurisdiction, as in other 
matters in which jurisdiction is based on the character of the 
parties, must be exercised according to the pre-existing law 
applicable to the case whether it be State laws, or Federal laws ; 
jurisdiction only is given by this form of grant, which makes no 
alteration in the law as it originally stood. Controversies between 
tw^o or more States come within the Federal Judicial Power, 
because domestic tranquillity requires that the contentions of 
States should be peaceably terminated by a common judiciary, and 
because in a free country justice ought not to depend on the will 
of or be administered by the agents of either of the litigants — 
Chisholni v. Georgia, 2 Dall., 475. Similarly, cases between a 
State and residents of another State come within the Federal 
Judicial authority, because in case a State (that is, all the citizens 
of it), has demands against some citizens of another State, it is 
better that they should prosecute their demands in a national 
Court than in a Court of the State to which those citizens belong ; 
the danger of irritation arising from suspicion of partiality being 
thereby obviated — Chisholvi v. Georgia, id., supra. 

One of the most extensive gratits of original jurisdiction 
grounded on the character of the parties to the action is that of 
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" between residents of different States." This, like other parts of 
the Constitution, sec. 75, was adopted from the Judicial Power of 
the United States, with the substitution of the word " resident " 
for " citizen." The reasons for the jurisdiction being given in 
the United States are explained by Story, Com., 690-692, 
and are based on the advantage of giving the parties in such 
cases recourse to a national and impartial triburtal. When the 
American Constitution was drawn in 1787, local feeling was much 
stronger and local passions and animosities were much fiercer 
than in subsequent years. Vindictive feelings were entertained 
in many States against the beaten loyalist minority. Englishmen 
who had claims against American citizens failed to obtain their 
enforcement from 1783 until the Federal Courts were established 
in 1789. The framers of the Constitution considered that in 
disputes between citizens of different States it was desirable to 
vest jurisdiction in judges equally unconnected with the State of 
the plaintiff or the State of the defendant, judges who would not 
be suspected of bias or partiality and who would not be amenable 
to local influence or local prejudice — Bryce, Am. Con. 1st ed. I., p. 
314. 

The Commonwealth cannot be sued without the consent of 
its Parliament, but officers of the Commonwealth, both Ministerial 
and judicial, who neglect or refuse to perform their duties or 
who act in excess of or without legal authority may be called 
upon by any resident of the Commonwealth to show cause why 
a writ of mandamus or prohibition or injunction should not be 
issued against them requiring them to act according to law — see 
Const., sec. 51 (xxxix.); sec. 75 (v.) ; sec. 78 ; Jud. Act, sec. 33. 



ORIGINAL JURISDICTION OF THE HIGH COURT. 

By tue Coxstitutiox. — In conformity with the principle 
previously referred to requiring the preservation of a clear line of 
demarcation between the Judicial Power and Jurisdiction to 
exercise it, we will now proceed to enumerate the matters in 
which Original Jurisdiction has been conferred on the High 
Court : 
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The High Court has by the Constitution, sec. 75, Original 
Jurisdiction in all matters — 

I. Arising under any treaty : 

II. Affecting consuls, or other representatives of other 
countries : 

III. In which the Common weal tli, or a person suing or 

being sued on behalf of the Commonwealth, is a 
party : 

IV. Between States, or between residents of different 

States, or between a State and a resident of another 
State: 

V. In which a writ of mandamus or prohibition or an 
injunction is sought against an officer of the 
Commonwealth. 

The foregoing Original Jurisdiction cannot be taken from the 
High Court by Federal legislation. 

The term " matters " used in this section differs from the 
terms " cases " and " controversies " used in the corresponding 
section of the Constitution of the United States. The word 
" matters " is the widest, capable of embracing every possible kind 
of judicial procedure that could arise in the ambit of the section. 
" Matters " must be understood as a technical term used in judicial 
procedure between parties ; it is not synonymous with all " dis- 
puted law points " which may be of a political nature subject to 
decision by the political authorities — Von Hoist, Const. Law, 
U.S., p. 215 ; Quick and Garran's Annot. Const., p. 765. 

By Federal Legislation. — The High Court may receive 
additional original jurisdiction by legislation enacted by the 
Federal Parliament in the exercise of power conferred upon it by 
several sections of the Constitution. Thus Parliament when 
making laws for the peace, order, and good government of the 
Commonwealth with respect to the numerous powers conferred 
by the Constitution, sec. 51, could, if necessary, grant original 
jurisdiction to the High Court to deal with legal matters arising 
thereunder. In a more general way Parliament is authprized by 
the Constitution, sec. 76, to make laws conferring original juris- 
diction on the High Court in any matter : — 
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I. Arising under this Constitution, or involving its 

interpretation : 
II. Arising under any laws made by the Parliament: 

III. Of Admiralty and maritime jurisdiction : 

IV. Relating to the same subject-matter claimed under the 

laws of different States. 

By the Constitution, sec. 78, Parliament may make laws 
conferring rights to proceed against the Commonwealth or a 
State in respect of matters within the limits of the Judicial 
Power. We will now proceed to indicate the extent to which 
the original jurisdiction of the High Court has been enlarged by 
legislation under these sections. 

1. Additioxal Original Jurisdiction by Special Acts. 
— Prior to the passing of the Judiciary Act a number of Federal 
Acts were passed which in express terms conferred original juris- 
diction on the High Court in subjects dealt with by those Acts. 
By the Customs Act 1901, sec 245, Customs prosecutions for the 
recover}' of penalties or for the condemnation of ships or goods 
seized as forfeited may be instituted by action, information, or 
other appropriate proceedings in the High Court Under the 
Excise Act 1901, sec. 134, excise prosecutions may be instituted in 
the High Court. Claims against the Commonwealth for compen- 
sation under the Pi\)pcrty for Public Purposes Acquisition Act 
1901, sec. 15, et seq.,n\fKy be instituted in the High Court Under 
the Comviomvealth Electoml Act 1902, the High Court is consti- 
tuted a Court of Disputed Returns to deal with petitions against 
the validity of any Federal election or return. Under the Patent 
Act 1903 the High Court can deal with certain matters arising 
under that Act. 

2 Additional Oru.inal Jurisdiction by the Judicuby 
Act. — By the Judiciary Act, sec. 30, it is provided that, in addi- 
tion to the matters in which original jurisdiction is conferred on 
Um High Court by the Constitution, the High Court shall have 
il jurisdiction " in all matters arising under the Constitu- 
nvolving its intei-pretation." The legislative power 
he Constitution, sec. 78, has been exercised and is 
Tndiciary Act, Part IX.. " Suits by and a^nst 
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the Commonwealth and the States." As ancillary to its origrinal 
jurisdiction the High Court has the same power to punish con- 
tempts of its authority, as was possessed at the commencement 
of the Judiciary Act by the Supreme Court of Judicature of 
England — Jud. Act, sec. 24. It has also jurisdiction to award 
costs in all matters brought before it, including matters dismissed 
for want of jurisdiction. The original jurisdiction of the High 
Court may, therefore, be summarised as follows : — 

1. In all matters arising under any treaty : 

2. In all matters affecting consuls, or other representa- 

tives of other countries : 

3. In all matters in which the Commonwealth, or a 

person suing, or being sued on behalf of the 
Commonwealth, is a party : 

4. In all matters between States, or between residents 

of different States, or between a State and a resident 
of another State : 

5. In all matters in which a writ of mandamus, or 

prohibition, or an injunction, is sought against an 
officer of the Commonwealth : 

6. In any matter arising under the Constitution, or 

involving its interpretation : 

7. In matters in which jurisdiction is conferred by 

special acts : 

8. Any claims by any person against the Commonwealth : 

9. Any claim by any State against the Commonwealth : 

10. Any claim by any person against a State within the 

limits of the judicial power : 

11. Power to punish contempt of its authority : 

12. Jurisdiction to award costs in any matters brought 

before it. 



FEDERAL JURISDICTION OF THE STATE COURTS. 

By the Judiciary Act, sec. 39, it is provided that the several 
Courts of the States shall, within the limits of their several 
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jurisdictions, whether such liinits are as to locality subject matter 
or otherwise, be invested with Federal jurisdiction in all matters 
in which the High Court has original jurisdiction (excepting cases 
enumerated in sec. 31), and in which original jurisdiction can be 
conferred upon it. The Judicial^ Act, sees. 56 and 58, authorizes 
persons having claims against the Commonwealth, or against a 
State, to bring suits in respect of such claims in the Supreme 
Court of the State in which such claims arise. The results of 
these provisions is that the State Courts, superior and inferior 
within the limits of their several jurisdictions, are authorized to 
entertain suits and proceedings as follows : — 

1. In all matters affecting consuls, or other representa- 

tives of other countries : 

2. In any claim by any person against the Common- 

wealth (in the Supreme Court of a State only) : 

3. In any claim by any person against a State (in the 

Supreme Court of a State only) : 

4. In all matters between residents of different States : 

5. In all matters in which a writ of injunction is sought 

against an officer of the Commonwealth : 

6. In any matter arising under the Constitution, or in- 

volving its interpretation : 

7. In any matter arising under any laws made by the 

Parliament : 

8. In any matter of Admiralty and Maritime jurisdiction : 

9. In any matter relating to the same subject matter 

claimed under the laws of different States : 

10. To hear and determine applications in any matter 
pending in the High Court. — Jud. Act, sec 17. 

Federal jurisdiction has been conferred on the several Courts 
of the States subject to certain expressed conditions and restric- 
tions : The tirst condition is tliat every decision of the Supreme 
Court of a State in the exercise of Federal jurisdiction is final 
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and conclusive, except so far as an appeal may be brought to the 
High Court. Whenever an appeal lies from a decision of any 
Court or judge of a State to the Supreme Court of a State, an 
appeal from the decision may be brought to the High Court ; thus 
if a Federal case be tried in an inferior Court of a State, and by 
the law of the State there is a right of appeal from the inferior 
Court to the Supreme Court, the appeal may be brought direct 
from the inferior Court to the High Court. Notwithstanding 
that the law of a State may prohibit any appeal from a decision 
of any Court or judge of a State the High Court may grant 
special leave to appeal to the High Court from the decision of 
any such Court or judge in the exercise of Federal jurisdiction. 
The Federal jurisdiction of a Court of summary jurisdiction of a 
Stat.e cannot be judicially exercised except by a Stipendiary, or 
Police, or Special Magistrate, or some Magistrate of a State Who 
is specially authorized by the Governor-General to exercise such 
jurisdiction — Jud. Act, sec. 39. 

Original Jurisdiction of State Courts by Special Acts. 
— Under the Post and Telegraph Act, sec. 151, offences against 
the Act, not being indictable offences, are punishable on summary 
conviction by the State Courts of summary jurisdiction. Indict- 
able offences are punishable on trial by the Supreme Courts or 
other superior Courts of States. By the Customs Act, sec. 245, 
customs prosecutions may be instituted in the Supreme Courts of 
States and, where the penalty is below £500, in any State County 
Court, District Court, or Court of summary jurisdiction. The Beer 
Excise Act does not prescribe any particular Court in which pro- 
ceedings for penalties may be instituted, but by the terms of the 
Judiciary Act, sec. 39, the several Courts of a State in which 
offences are committed would have jurisdiction. The Distillation 
Act is also silent respecting procedure in criminal cases, and con- 
sequently similar procedure would be applicable as in the case of 
the last mentioned Act. The Excise A ct, sec. 135, provides that 
excise prosecutions may be commenced in a Supreme Court of a 
State or where the penalty does not exceed £500 in a State Court 
of summary jurisdiction. By the Pacific Island Labourers Act 
1901, sec. 9, persons offending are liable to be tried before a Police, 
Stipendiary or Special Magistrate sitting as a Court of summary 
jurisdiction. 
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CRIMINAL JURISDICTION. 

No provision is made for the trial of criminal cases in the 
High Court ; persons charged with oflfences against the laws of 
the Commonwealth can be prosecuted and convicted in the State 
Courts only. The laws of each State respecting the arrest and 
custody of offenders, the procedure for their summary conviction, 
their examination and commitment for trial on indictment, their 
trial and conviction on indictment, and for holding accused 
persons to bail, are made applicable to persons charged with the 
violation of Federal laws within that State. Such jurisdiction, 
however, cannot be judicially exercised with respect to the sum- 
mary conviction or examination or committal for trial of any 
person except by a Stipendiary or Police or Special Magistrate. 
Indictable offences against the laws of the Commonwealth must 
be prosecuted by indictment in State Courts having jurisdiction 
to try such offences, in the name of the Attorney-General of the 
Commonwealth, or of such other person as the Governor-General 
may appoint in that behalf. A person charged with an indict- 
able offence may, after committal and before the jury is sworn, 
apply to a Justice in Chambers, or a judge of the Supreme Court 
of a State for the appointment of counsel for his defence. If it 
be found that such accused person is without adequate means to 
provide defence for himself, and that it is desirable in the interests 
of justice that such an appointment should be made, the Justice 
or Judge is required to certify this to the Attorney -General, who, 
if he thinks fit, may thereupon cause arrangements to be made 
for the defence of the accused person — Jud. Act, sec. 69. 



APPELLATE JUDICIAL POWER. 

The Appellate Power gives to a superior Court the right to 
review or correct the decisions of a Court of inferior jurisdiction. 
The Appellate Jurisdiction may be exercised in a variety of 
forms prescribed either by common law or by statute ; it may be 
by special case stated by the Court below, or by points reserved, 
or by orders to review, or by writs issued by the Courts above 
such as writs of error, certiorari, viandamus, prohibition and 
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habeas corpvus. The essential criterion of a Court of Appellate 
Jurisdiction is that it revises and corrects the proceedings in a 
cause already instituted in another Court ; it does not originate 
that cause. Hence an application for a Tnandavius directed to 
a defendant as Secretary of State of the United States, requiring 
him to issue to the plaintiff a Commission of a Justice of the 
Peace which had been duly signed by the President of the United 
States and placed in the hands of the defendant for delivery, but 
not delivered, was held to involve an exercise of Original not 
Appellate Jurisdiction, but a mandamus directed to a Court, or 
Judge, who has refused to act as required by law in a proceeding 
already instituted, would be an exercise of the functions of a 
Court of Appeal. — Marbury v. Mitdison, U.S. 1 Cranch., 137. 
The issue of writs of habeas coi^pus on the application of persons 
in custody under Judicial Power such as warrants for imprison- 
ment, orders for commitment, or writs of capias ad satis- 
faciendum would be the exercise of Appellate Power ; the Court 
examines the validity of the authority under which the prisoner 
is detained. — Per Story, J. in Ex parte Watkins, U.S., 7 Pet. 568. 

The Appellate Judicial Power of the Commonwealth is, by 
the Constitution, sec. 73, vested in the High Court. Subject to 
exceptions and regulations, such as Parliament may prescribe, it 
extends to all judgments, decrees, orders, and sentences : (1) of 
Justices of the High Court exercising Original Federal Jurisdic- 
tion ; (2) of any other Federal Court or Court exercising Federal 
Jurisdiction ; (8) of the Supreme Courts of States in the exercise 
of jurisdiction conferred by State laws, and (4) of the Inter-State 
Commission, as to questions of law only. The High Court may 
be thus regarded as a Federal Court of Appeal and a National 
Court of Appeal., and as such it holds a wider jurisdictional area 
than its great examplar the Supreme Court of the United States, 
which cannot entertain appeals from State Courts not involving 
Federal questions. 

This section confers a new right of appeal from the Supreme 
Courts of States in State law cases, but it does not abolish the 
existing right of appeal in those cases to the Privy Council. The 
latter right still remains. The High Court, though a general 
Court of Appeal for Australia, is not the sole or exclusive, but a 
concurrent, Court of Appeal in State law cases. Parties to cases 

u.c. 3 
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decided by the Supreme Courts of States have, therefore an 
alternative right of appeal, either to the Privy Council direct or 
to the High Court. A similar alternative right of appeal has 
for some time existed in New South Wales — and formerly existed 
in Victoria also — from a single judge sitting in the equitable 
jurisdiction of the Supreme Court, either to the Supreme Court 
in Banco or direct to the Queen in Council. See Equity Act 1880 
(N.S. W.), sees. 70, 79 ; Equity Act 1901 (N.S.W.), sec 89 ; Dean v. 
Daxoscniy 9 N.S.W.L.R. Eq. 27, and other authorities cited ; Rich's 
Practice in Equity, p. 68 : 15 Vict. No. 10 (Vic); 19 Vict No. 13 
(Vic), sec. 5 ; Garden Gully v. McLister, 1 App. Ca. 39 ; Davis v. 
Reg,, 1 V.L.R. Eq., 33 ; Woolley v. Ironstone Hill Lead Co,, 1 
V.L.R. Eq., 237.) Under the Supreme Court Act 1890 (Vic) this 
right of appeal from a single judge of the Supreme Court in Vic- 
toria does not now exist. (Aiistralian Smelting Co. v. British 
Hill Proprietary Co., 23 V.L.R., 643 ; 20 A.L.T., 46.) Quick and 
Garran s Annot. Const., p. 738. 

The Appellate Power is mapped out and conferred by the 
Constitution in terms partly positive and affirmative, and partly 
privative and negative. It is positive and affirmative to the 
extent and in the manner in which it confers on the High Court 
jurisdiction to entertain appeals. It is privative and negative in 
taking away from litigants in the High Court the right to 
appeal from the High Court to the Privy Council conferred by 
previous legislation and orders in Council thereunder. 

The excepting and regulating power vested in the Federal 
Legislature has been declared by an eminent American jurist to be 
a most serious one. ** It places the appellate power of the CJourt 
very nearly at the mercy of the legislature. The legislature 
h*\s made use of this power in the passage of the several 
Judiciary Acts, and I do not know that it can be said to have 
abused it. It seems to me, however, an unnecessary surrender of 
the independence of the Courts to require that things which can 
be Wlter t\ccomplished by the rules of Court shall wait upon the 
pleasure, or, possibly, caprice of the Legislature." — Burgess, Pol. 
Sc. ii., p. 331. 

"The Constitution, further, expressly confers upon the 
Congress the power to regulate the appeal and removal of causes 
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from the Courts of the States, and from the inferior Courts of 
the general government, to the Supreme Court This is also a 
discretionary power in the Congress. There is no doubt that 
Congress is under a stronger moral obligation to act when its 
action is necessary for the completion and regulation of the 
government machinery than when it has to deal with questions 
of policy merely, or even of individual rights ; but it is placed 
under no stronger legal obligations ; by inaction it may thus defeat 
many of the fundamental purposes of the Constitution without 
any redress, except such as may be secured at the election." — 
Burgess, icZ., p. 158. 

There is one limitation to the excepting and regulating power 
of Parliament ; no exception or regulation prescribed by Parlia- 
ment can prevent the High Court from hearing and determining 
any appeal from a Supreme Court of a State in any matter in 
which, at the establishment of the Commonwealth, an appeal lies 
from such Supreme Court to the King in Council. Until the 
Parliament otherwise provides, the conditions of and the restric- 
tions on appeal to the King in Council from the Supreme Courts 
of the several States, are applicable to appeals from them to the 
High Court. The effect of this provision is practically to adopt, 
as a piece of preliminary federal legislation, separate codes of rules 
to govern appeals to the High Court from each State. As a matter 
of fact, these separate codes are to a great extent identical, so that 
there will from the outset be a considerable degree of uniformity ; 
but complete uniformity can only be secured by federal legislation 
— Quick and Garran s Annot. Const., p. 747. This federal legisla- 
tion has been adopted and is embodied in the Judiciary Act, 
sec. 35. 

The judgments of the High Court in appeal cases are declared 
by the Constitution to be final and conclusive, sec. 73. This 
takes away or negatives the legal right of litigants, in the High 
Court, to appeal to the Privy Council as a matter of right — 
(Waterhoiise v. Gilbert, 15 Q.B.D., 569 ; Bi^ant v. Reading, 17 
Q.B.D., 128 ; Lyon v. Morris, 19 Q.B.D., 139). A right of appeal 
may mean one of two things : The right of a party to claim an 
appeal to a higher Court ; or the right of a higher Court to grant 
leave to appeal. In the case of the High Court, the only higher 
Court of which there is any question is the King in Council ; 
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so that the discussion of rights of appeal from the High Court 
resolves itself into (1) the right of a party to claim an appeal to 
the King in Council ; (2) the prerogative right of the King to 
grant leave of appeal to himself in Council — Quick and Garran's 
Annot. Const., 746. An appeal to the King in Council as a matter 
of right by statute must be distinguished from an appeal to the 
same tribunal as a matter of grace. The King has authority, by 
virtue of his prerogative, to review the decisions of all Colonial 
Courts, whether the proceedings be of a civil or criminal character, 
unless His Majesty has parted with such authority. (Falkland 
Islands Co. v. Queen, 1 Moo. P.C, N.S., 312; Reg. v. BeHrand, 
L.R., 1 P.C, 520 ; Macpherson P. C. Practice, p. 60 ; Todd Pari. 
Gov. in Colonies, p. 220.) — Quick and Garran, Annot. Const., p. 
750. 

Now, what the Constitution has done is to take away the 
appeal as a right, but it has left unimpaired any right which the 
King may be pleased to exercise by virtue of his prerogative to 
grant special leave of appeal from the High Court to His 
Majesty in Council — Const., sec. 74. To this reservation of the 
prerogative to grant leave there is, however, a most important 
exception. " No appeal can be permitted to the Queen in Council 
from a decision of the High Court upon any question howsoever 
arising, as to the limits inter se of the Constitutional powers of 
the Commonwealth, and those of any State or States, or as to 
the limits inter se of the Constitutional powers of any two or more 
States, unless the High Court shall certify that the question is one 
which ought to be determined by Her Majesty in Council." 
— Const., sec. 74. " The High Court may so certify if satisfied 
that for any special reason the certificate should be granted, and 
thereupon an appeal shall lie to Her Majesty in Council on the 
question without further leave." " The Parliament may make 
laws limiting the matters in which such leave may be asked, but 
proposed laws containing any such limitation shall be reserved 
by the Governor-General for His Majesty's pleasure." — id. 

The following is a summary of the Appellate Power : A 
litigant defeated in a State Court on a question of State law can, 
if his case is not excepted by Federal law, appeal to the High 
Court : or he can either appeal to the Privy Council under the 
present Orders in Council ; or he can apply to the Privy Council 
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for special leave to appeal — that is, as a matter of grace. A 
litigant in a Court of Original Federal Jurisdiction can appeal only 
to the High Court. — Judiciary Act, sec. 35. A litigant in the 
High Court sitting as a Court of Appeal from any other Court, 
State or Federal, cannot appeal to the Privy Council in any case 
unless by special leave granted by the Privy Council, but even the 
Privy Council is not allowed to grant leave to appeal in the Con- 
stitutional Power Cases specified in the Constitution, sec. 74, unless 
the High Court certifies the question is one which ought to be 
determined by His Majesty in Council. 



APPELLATE JURISDICTION. 

By the Judiciary Act, sec. 35, Parliament has purported to 
exercise the power vested in it by the Constitution of deciding 
what shall be the exceptions, and subject to whai regulations the 
High Court shall have jurisdiction to hear and determine appeals. 
Like the earlier Judiciary Acts of the United States on which it 
has been moulded, the Judiciary Act, in form at least, assumes the 
right to confer Appellate Jurisdiction aflSrmatively on the High 
Court rather than to make exceptions and limitations to the 
unqualified grant contained in the Constitution. The whole 
Appellate Jurisdiction is conferred by the Constitution itself, 
without the need of any intervention by the Parliament. In the 
absence of any statute prescribing exceptions or regulations, the 
jurisdiction exists without exception or regulation. This con- 
struction, which accords with principle, is now settled with 
regard to similar words in the United States Constitution. 
{Durousseau v. United States, G Cranch, 307 ; Kent, i., 325 ; Story, 
1773.) In an earlier decision, however (Wiscart v. Dauchy, 3 
Dall., 321), the Supreme Court considered that its whole appellate 
jurisdiction depended upon the regulations of Congress, as that 
jurisdiction was given by the Constitution in a qualified manner. 
" The Supreme Court was to have appellate jurisdiction, with 
such exceptions, and under such regulations as Congress should 
make ; and if Congress had not provided any rule to regulate the 
proceedings on appeal, the Court could not exercise an appellate 
jurisdiction." (Kent, i., 324.) The early Judiciary Acts proceeded 
on this mistaken principle, and purported to confer jurisdiction 
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affirmatively ; but those Acts are now construed not as giving 
jurisdiction, but as making exceptions by implying a negation of 
jurisdiction in every case where jurisdiction does not purport to 
be affirmatively given." — Quick and Qarran, Annot. Const, p. 738. 

Appeals from Justices of the High Court. — The High 
Court, sitting as a Full Court, has jurisdiction to hear and deter- 
mine appeals from all judgments whatsoever of any Justice or 
Justices exercising the original jurisdiction of the High Court, 
whether in Court or in Chambers. — Jud. Act, sec. 34. 

Appeals from State Courts. — By the Judiciary Act, sec. 35, 
detailed provision is made respecting appeals from the Supreme 
Courts of the States to the High Court. These provisions are 
equally applicable to judgments, whether given or pronounced by 
those Supreme Courts in the exercise of Federal jurisdiction, or 
in the exercise of jurisdiction conferred by State laws. It is first 
declared that the Appellate Jurisdiction of the High Court 
extends to every judgment, whether final or interlocutory, given 
or pronounced in respect of any sum or matter at issue amounting 
to the value of £300, or involving any claim respecting any 
property or civil right amounting to the value of £300. It next 
declares that the Appellate Jurisdiction extends to every judgment, 
whether final or interlocutory, which affects the status of any per- 
son under the law relating to aliens, marriage, divorce, bankruptcy, 
insolvency. The section then goes on to enable the High Court 
to give special leave to appeal against any judgment, final or 
interlocutory, of the Supreme Court of a State in a civil or 
criminal matter, with respect to wjiich the Court thinks fit 
The Appellate Jurisdiction also extends to any judgment of 
the Supreme Court of a State given in the exercise of Federal 
jurisdiction in a matter pending in the High Court. By the 
Judiciary Act, sec. 39, sub-sees, {h) and (c), the High Court may 
entertain appeals direct from any Court or judge of a State 
exercising Federal jurisdiction. 

A cursory examination of section 35 shows that it is 
not altogether a true and proper exercise of the excepting and 
regulating power ; that power should assume the form of a 
negative and privative enactment such as, " there shall be no 
appeal to the High Court from any judgment, final or interlocu- 
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tory, of the Supreme Court of a State (1) which is given or 
pronounced for or in respect of any sum or matter at issue less 
than £300 ; or (2) which involves directly or indirectly any claim, 
demand, or question to, or respecting any property, or any civil 
right amounting to or of less value than £300." Presented in a 
shorter form these two exceptions would read thus — (1) no appeal 
against any judgment for less than £300 ; (2) no appeal against 
any judgment involving property or civil right of less value than 
£300. 

The remainder of the section may be thus summarised — In 
all other State Supreme Court cases, civil and criminal, except 
cases affecting the status of any person under the laws relating to 
aliens, marriage, divorce, bankruptcy, or insolvency, there shall 
be no appeal to the High Court unless the High Court shall have 
previously granted leave to appeal. 

This latter provision may be regarded as a method of 
exercising the regulating rather than the excepting power, that 
is to say, that in controversies not involving claims to money or 
property except marriage, divorce, alienage and other status cases 
there is no appeal unless the High Court grants special leave. 

Very inappropriately, and with a singular disregard for the 
principles of classification, a portion of the Appellate Jurisdiction 
of the High Court is to be found described in the Jvdiciary Act, 
sec. 33, in Part IV., under the heading of " Original Jurisdiction." 
This section, which may, however, be regarded as simply declaratory 
of jurisdiction otherwise conferred expressly or impliedly, states 
that the High Court may make orders or direct the issue of writs 
of mandamus, prohibition, injunction, and habeas corpus in matters 
coming within the judicial power. 

The Appellate Jurisdiction of the High Court may now be 
summarised as as follows : — 

1. Appeals from Justices of the High Court in all cases: 

2. Appeals from Supreme Courts of States in cases in 

which the property, or civil right, involved exceeds 
£300 in value : 

3. Appeals from Supreme Courts of States in all cases 

affecting the status of any person under laws 
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relating to aliens, marriage, divorce, bankruptcy, 
and insolvency : 

4. Appeals from Supreme Courts of States in any civil or 
criminal case in which the High Court thinks fit 
to give special leave to appeal : 

(5) Appeals from State Courts exercising federal juris- 
diction. — Jud. Act, sec. 39 (6) and (c) : • 

6. Appeals from any judgment of the Supreme Court of 

a State in the exercise of Federal jurisdiction in any 
matter pending in the High Court. — See Jud. Act, 
sec. 17 : 

7. Appeals in the shape of applications for writs of 

mandamus, commanding the performance by any 
Court invested with Federal jurisdiction of any 
duty relating to the exercise of its Federal 
jurisdiction. — Jud. Act, sec. 33 (a) : 

8. Appeals in the shape of applications for writs of 

prohibition requiring any Court to abstain from 
the exercise of Federal jurisdiction which it does 
not possess. — Jud. Act, sec. 33 (6) : 

9. Appeals in the shape of applications for writs of 

habeas co)*pit8 to examine the legality of warrants, 
under which it is alleged persons are detained in 
custody contrary to Federal laws. — Jud. Act, 
sec. 33 (e) : 

10. Appeals in cases in which persons have been convicted 

for indictable offences against the laws of the Com- 
monwealth in which the Courts before which the 
persons have been tried have reserved questions of 
law for the consideration of the High Court. — Jud. 
Act, sec. 72 : 

11. Appeals against arrest of judgment in criminal 

trials. — Jud. Act, sec. 77. 

The Judiciary Act, sec. 21, provides that the jurisdiction of 
the High Court to hear appeals from judgments of the Supreme 
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Courts of a State sitting as a Full Court must be exercised by a 
Full Court consisting of not less than than three judges. 

In the exercise of its appellate jurisdiction the High Court 
may affirm, reverse, or modify the judgment appealed from, and 
may give such judgment as ought to have been given in the first 
instance, and if the cause is not pending in the High Court may, 
in its discretion, award execution from the High Court, or remit 
the cause to the Court from which the appeal was brought for the 
execution of the judgment of the High Court ; and in the latter 
case it is the duty of that Court to execute the judgment of the 
High Court in the same manner as if it were its own judgment. 
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CHAPTER II. 



THE PROCEDURE AND PRACTICE OF THE HIGH COURT. 



PROCEDURE DEFINED. 

The term procedure is commonly opposed to the sum of legal 
principles which constitute the substance of the law, and denotes 
the body of rules, whether of practice, or of pleading, or of 
evidence, whereby rights are effectuated through the successful 
application of proper remedies. Practice, according to Lord 
Westbury, A.-G, v. Sillem, 1864, 10 H. of L., 704, in its common 
and ordinary sense, denotes the rules that make or guide the 
cursiLS curice and regulate the proceedings in a cause within the 
walls or limits ot the Court itself. The term properly includes 
the form and manner of instituting and conducting civil actions 
and criminal prosecutions through their various stages, from the 
commencement to final judgment and execution, according to the 
rules and regulations laid down by or under the Statutes governing 
judicial proceedings — Encyclopasdia of the Laws of England, Vol. 
10, pp. 284, 480. 

The sources of the Procedure and Practice of the High Court 
are to be found in the (1) Statutes organizing the High Court and 
prescribing its procedure; (2) the Rules of the High Court made 
under statutory authority ; (8) the particular procedure or 
practice of the Supreme Court of the State in which the High 
Court i.M sitting, where none is provided by the Statutes of the 
Commonwealth or Rules of Court. 



(I) TlfE STATUTE LAW AS TO PROCEDURE AND 

PRACTICE. 

The statutory provisions establishing the procedure and 
practice of the High Court are fundamental, and no procedure or 



OF THE HIGH COURT. 43 

practice would be held to be valid which is inconsistent with the 
Statutes. The Acts regulating the procedure of the High Court are 
the Judiciary Act 1903, the High Court Procedure Act 1903, and 
where special jurisdiction is conferred upon the Court, the 
particular Statute conferring the jurisdiction. An illustration of 
this last-mentioned is the CoTtimonwealth Electoral Act, in which 
are certain provisions regulating the procedure for the exercise 
by the High Court of its jurisdiction as a Court of Disputed 
Returns. It is proposed to specify those portions of procedure 
and practice directly prescribed by Statute, and which are, 
consequently, fundamental. 

The Process of the Court. — As the High Court has 
jurisdiction throughout the Commonwealth, the process of the 
High Court runs throughout the Commonwealth ( Jud. Act, sec. 
25). In order to show on the face of the documents that 
originate the proceeding, and of other documents issued by the 
Court, that they are issued under the authority of the Court, 
provision is made for sealing them with " the Seal of the High 
Court of Australia." When documents are issued from a District 
Registry they are sealed with a duplicate of the seal, the 
word " Registry " being added with the name of the State pre- 
fixed (H.C.P. Act, sec. 3). All writs, commissions and process 
issued from the High Court must be in the name of the King, 
under the seal of the Court or other prescribed seal, signed 
by the Registrar or other proper officer, and tested in the name 
of the Chief Justice (H.C.P. Act, sec'. 4). Writs and process 
issued from the High Court must be dated as of the day on which 
they are issued (H.C.P. Act, sec. 5). Under the Judicially Act 
provision is made for the establishment of a Principal Registry 
at the seat of government and District Registries in the States. 
Writs of summons for the commencement of causes may be issued 
in any Registry, and the Registrar is under a duty to issue such 
writs when required. Unless an order to the contrary is made 
by the High Court or a Justice all such further proceedings as 
may and ought to be taken by the respective parties to the cause 
down to and including final judgment and execution may be 
taken and recorded in the District Registry in which the cause 
is pending (H.C.P. Act, sec. 6). 

Appearance. — The defendant, after he is served with a writ 
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of summons, enters an appearance in the Registry from which the 
process issued. If the defendant, against whom a writ is issued in 
a District Registry, neither resides nor carries on business in the 
State in which the Registry is situated, he may appear either at 
that Registry or the Principal Registry. If any defendant appears 
at the Principal Registry, the cause proceeds in that Registry and 
the proceedings in the cause are duly transmitted to that Registry 
(H.C.P. Act, sec. 6). 

Where there are several defendants in a cause pending in 
the High Court, if any defendant is not served with process and 
does not voluntarily appear, the Court may, nevertheless, enter- 
tain the cause and proceed to hear and determine it between the 
parties who are properly before the Court The judgment given 
in such a case, however, is not conclusive against, and does not 
operate to, the prejudice of other parties who are not regularly 
served and do not voluntarily submit to the jurisdiction of the 
Court (Jud. Act, sec. 28). This provision is taken from the 
United States Statutes (U.S.R.S., sec. 737). If the decisions of the 
American Courts be followed then as regards equity cases persons 
having an interest and who should be made parties, are necessary 
parties without whom no decree can be entered. (Shields v. 
Barroio, 17 How., 130). When in any suit of which the High Court 
lias original jurisdiction the defendant is not a resident of or 
found within the Commonwealth, and does not voluntarily appear, 
the Court may, nevertheless, proceed to exercise its jurisdiction 
after such notice to the defendant and upon such terms as are 
prescribed by rules of Court (Jud. Act, sec. 29). Upon this 
section is based the service of originating proceedings or notice 
ill lieu thereof upon persons out of the jurisdiction (Or. 8, r. 1). 
I'he power of a colonial Parliament to make such a law was 
(juestioned but affirmed by the Privy Council (Aahbuty v. Ellis, 
(I8i)3) A.C. 330). 

Thansker of Causes. — For various reasons it may be 
dnHiral)hj to have a cause removed from one Registry to another. 
Atiy i)arty to a cause may at any time apply either in Court or 
(>linniiH?rH for an order that the cause be transferred, and the 
Ooiirl or Justice may in his discretion order accordingly (H.C.P. 
AcX, Hi'C. 7). The proceedings and original documents (if any) filed 
in thij Registry in which the cause is pending are thereupon 



OF THE HIGH COURT. 45 

transmitted by the Registrar of that Registry to the Registry to 
which the cause is ordered to be transferred. The cause thence- 
forth proceeds in that Registry as if it had been originally 
commenced there. * It may afterwards be again transferred in 
like manner to any other Registry. 

When any party to a cause desires to make an application 
therein to the Court or a Justice, and no Justice of the High 
Court is present in the place where the Registry in which the 
cause is pending is situated, the party may lodge with the Regis- 
trar of that Registry a request that the cause be transferred, for 
the purpose of the application only, to some other Registry at a 
place where a Justice is present or is appointed to sit. The cause 
shall thereupon, without further order, be transferred accordingly 
(H.C.P. Amendment Act 1903, sec. 2). After the application is 
made the cause is retransferred (H.C.P. Act, sec. 8). For the 
purpose of expediting such an application it is provided that the 
contents of the necessary documents may be telegraphed. The 
effect of the order may also be telegraphed to the Registrar of the 
District in which the cause is pending (H.C.P. Act, sees. 9, 10). 
The Registrar may by consent of parties, instead of transmitting 
by telegraph the full contents of any document transmit a sum- 
mary thereof certified by him to be complete and correct, and the 
summary may be received and acted upon by the Court or Justice 
as if it were a copy of the original document (H.C.P. Act, sec. 11). 

Venue. — The cause may be transferred from one Registry 
to another for all purposes. It may, however, not be desir- 
able to have the cause entirely transferred, but it may be desir- 
able to have the trial held at some particular place. The 
High Court or a Justice may at any stage of a suit pending in 
the Court, direct that the trial shall be had at some particular 
place to be specified in the order, subject to such conditions (if 
any) as the Court or Justice imposes (H.C.P. Act, sec. 25). The 
fixing of the venue for trials of actions is generally provided for 
in the rules. In the rules set out in the Schedule the plaintiff" 
may in his writ or statement of claim name a place for trial which 
place must be within the State in which the cause of action arose. 
When no place of trial is named, the place of trial is the place in 
which the Registry from which the writ was issued is situate. 
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(Or. 30, r. 1). The venue in revenue cases is regulated by sec. 
82 and the following sections of the Judiciary Act Suits to 
recover pecuniary penalties and forfeitures under the laws of the 
Commonwealth may be brought either in the State or part of the 
Commonwealth where they accrue or in the State or part where 
the offender is found. Suits to recover taxes accruing under any 
revenue law of the Commonwealth may be brought either in 
the State or part of the Commonwealth where the liability for 
the tax occurs or in the State or part where the debtor resides. 
Proceedings on seizures made on the high seas for forfeiture 
under any law of the Commonwealth may be prosecuted in any 
State into which the property seized is brought. Proceedings on 
such seizures made within any State or part of the Commonwealth 
shall be prosecuted in the State or part where the seizure is made 
except in cases when it is otherwise provided by law. 

Trial of Issues. — In the Constitution there is no reference 
to the trial of civil issues by jury. It is left open to Parliament 
under section 51 (xxxix) to legislate for such trials. In criminal 
ca.ses the right to jury is preserved under sec, 80 of the Constitution, 
which provides that trials " on indictment " shall be by jury. The 
High Goxhrt Procedure Act, sec. 12, enacts that in every suit in the 
High Court,unless the Court or a Justice otherwise orders, the trial 
shall be by a Justice without a jury. That lays down the general 
rule that a trial in civil cases shall be by a Justice sitting alone, 
and it is for him to decide all questions of fact and of law. Trial 
by jury shall only be when a special application is made to the 
Court or a Justice. The application for the trial with a jury of 
the suit, or any issue of fact, may be granted in any suit in 
which the ends of justice appear to render that mode of inquiry 
expedient. For the purpose of the trial with a jury the High 
Court or a Justice may make all such orders, and issue all such 
writs, and cause all such proceedings to be had and taken as the 
Court or Justice thinks tit. 

Upon the finding of the jury the Court or Justice may give 
Huch (lociHion, and pronounce such judgment, as the case requires 
(ll.C.r. Act, sec. 13), In any case in which the High Court or a 
Justice is authorised to direct the trial of an issue, or in which a 
new trial is granted, the Court or a Justice may impose such 
conditions on the parties respectively, and may direct such 
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admissions to be made by them or either of them for the purpose 
of the trial or new trial as may be juat. In the case of a new 
trial the High Court or a Justice may grant it generally, or on 
some particular points only, and may order that testimony of any 
witness examined at the former trial may be read from the 
Justice's notes instead of their being again examined in open 
Court (H.C.P. Act, sec. 14). When the High Court sits in a 
State, the laws of the State relating to juries in civil actions in 
the Supreme Court apply to the trial of civil actions in the High 
Court (H.C.P. Act, sec. 15). 

Evidence. — The general rule as regards evidence is that when 
the High Court sits in a State the laws of that State relating to 
evidence and the competency of witnesses are binding on the Court. 
If any of these laws be contrary to the Constitution or any law of 
the Parliament then they do not apply to the High Court (Jud. 
Act, sec. 80). The testimony at the trial of a cause must be given 
orally in open Court except in special cases or where the parties 
in a suit agree to the contrary (H.C.P. Act, sec. 21). The Justices 
of the High Court have power to make rules of Court for regu- 
lating the means by which particular facts may be proved, and 
the mode in which the evidence thereof may be given (H.C.P. 
Act, sec. 16). 

On the hearing of any matter, not being the trial of a cause, 
evidence may be given by affidavit or orally as the Court or 
Justice directs. At the trial of a cause, proof may be given by 
affidavit of the service of any document incidental to the proceed- 
ings in the cause, or of the signature of a party to the cause or 
his solicitor to any such document. The High Court or a Justice 
may at any time for sufficient reason order that any particular 
facts in issue in a cause may be proved by affidavit at the trial, 
or that the affidavit of any person may be read at the trial of a 
cause, on such conditions in either case as are just. But such an 
order must not be made if any party to the cause desires in good 
faith that the proposed witness should attend at the trial for 
cross-examination (H.C.P. Act, sec. 20). When granting a new 
trial the Court may order the testimony of any witness examined 
at the former trial to be read from the Justice's notes instead of 
his again being examined in open Court (H.C.P. Act, sec. 14). 
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The High Court or a Justice may, in any suit or civil matter 
pending in the Court and at any stage of the proceedings, order 
the examination of any person upon oath orally or on interroga- 
tories before the Court or a Justice or before any officer of the 
Court or other person, and at any place within the Common- 
wealth ; or may order a commission to be issued to any person 
either within or beyond the Commonwealth authorizing him to 
take the testimony on oath of any person orally or on interroga- 
tories ; and may by the same or any subsequent order give any 
necessary directions touching the time place and manner of any 
such examination ; and may empower any party to the suit or 
civil matter to give in evidence in the suit or matter the testi- 
mony so taken on such terms (if any) as the Court or Justice 
directs (H.C.R Act, sec. 19). 

The Court has full power to compel the parties to produce 
any books or writings in their possession or power which contain 
evidence pertinent to any issue in the suit. If the plaintiff fails 
to comply with the order the Court may dismiss the suit. If the 
defendant fails to comply with the order the Court may give 
judgment against him as by default (H.C.P. Act, sec. 17). The 
High Court has power to require and administer all necessary 
oaths and affirmations, the forms being as nearly as may be those 
used in the Supreme Court of the State in which the oath or affirma- 
tion is administered (H.C.P. Act, sec. 15). The Chief Justice may 
issue commissions to persons within or beyond the Commonwealth 
authorising them to administer oaths and take affirmations for 
the purposes of the High Court and proceedings therein (H.C.P. 
Act, sec. 22). 

Appeals. — The procedure and practice with respect to appeals 
to the High Court is for the most part regulated by rules made by 
the Justices of the High Court. There are, however, certain statu- 
tory provisions dealing with the subject. In any appeal to the 
High Court, security, except under an order of the High Court, is 
not required to be given by the appellant. This rule does not 
apply in the case of appeals from a judgment of the Supreme 
Court of a State or some other Court of a State from which at the 
establishment of the Commonwealth an appeal lay to the Queen 
in Council. In the last mentioned appeals security is given in 
the manner prescribed by rules of Court for the prosecution of 
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the appeal without delay, and for the payment of all such costs 
as may be awarded to the respondent (H.C.P. Act, sec. 35). The 
amount of security may in any case be reduced or increased by 
the High Court or a Justice. In the case of an increase it may 
be ordered that, unless the additional security is given within a 
time to be limited by the order, the appeal shall be dismissed 
(H.C.P. Act, sec. 36). When an appeal has been instituted the 
High Court or a Justice may order a stay of proceedings under 
the judgment appealed from (H.C.P. Act, sec. 38). Should either 
party to a judgment from which an appeal lies to the High Court 
die before the time allowed for instituting an appeal has expired, 
it is not necessary to revive the cause or matter by any formal 
proceedings. If the personal representative of the deceased party 
desires to appeal, he may file in the Court in which the cause or 
matter is pending a duly certified copy of the instrument by which 
he is appointed, and thereupon may institute an appeal in the 
same manner as the party whom he represents might have done. 
In the case of the death of the party in whose favour the judg- 
ment is given or made, notice of appeal may be given to his 
personal representative or, if there is no such representative, to 
such person as the High Court or a Justice directs (H.C.P. Act, 
sec. 39). 



(2) RULES OF COURT. 

So far as the procedure and practice are laid down in the 
Judiciary Act and the High Court Procedure Act the regulating 
provisions are fundamental, The Justices of the High Court or a 
majority of them have power to make rules of court regulating all 
matters of practice and procedure in the High Court and other 
Federal Courts, and also so far as is necessary in Courts of Federal 
jurisdiction (Jud. Act, sec. 86 ; H.C.P. Act, sec. 33). These rules 
must not be inconsistent with the Judiciary Act or the High 
Court Procedure Act A set of rules is contained in the Schedule 
to the latter Statute. These Rules are in force, but the Justices 
of the High Court may annul, alter or re-enact them with or 
without amendment (H.C.P. Act, ss. 32, 33). All such statutory 
rules must be laid before Parliament within a specified time, and 
may be annulled by the Governor-General on an address from 
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either House. There is no provision that the Rules shall take 
effect as if enacted in the Statutes. Where such an enactment 
is made the Rules cannot be called in question ; {Institute of 
Patents v. Lockwood, 1894, A.C., 347), but, where the statutory- 
power does not contain this or a similar provision, the Court can 
canveiss a rule and determine whether or not it was within the 
power of those who made it. (/6., per Lord Herschell). In 1864 
regulations made as to the practice and procedure on the revenue 
side of the Exchequer were declared invalid by the House of 
Lords (A.-G, v. Sillem, 10 H.L., 704). The Justices may also make 
rules for regulating the means by which particular facts may be 
proved, and the mode in which the evidence thereof may be given. 
They may make rules as to the time for and manner of instituting 
appeals (H.C.P. Act, sec. 37). Special jurisdiction is conferred 
upon the High Court by other Statutes and in these power 
is also conferred upon the Justices to declare the necessary 
procedure. Under the Commonwealth Electoral Act 1901, 
Part XVI., sec. 193, the High Court is constituted a Court 
of Disputed Returns and has jurisdiction to try election 
petitions. Sec. 206 enacts that the Justices may make rules 
for carrying this part of this Act into effect, and in par- 
ticular for regulating the practice and procedure of the Court, 
the forms to be used, and the fees to be paid by parties. Again, 
under the Property for Public Purposes Acquisition Act 1901, 
sec. 25, power is given to the Justices to make rules for prescrib- 
ing the manner in which applications may be made for the 
disposal of money paid or deposited under tlie Act. The power 
to make rules of Court includes a power to make rules for the 
purpose of the Act which directs or authorises anything to be 
done by Rules of Court {Acts Interpi^etation Act 1901, sec. 28 
(2) ). The power of making rules is now subject to the Rvles 
Publication Act 1903. 



(3) PROCEDURE AND PRACllCE OF THE STATE COURTS 
AS APPLICABLE TO THE HIGH COURT. 

The plan of the Judiciary Act is to enable the High Court 
to sit in any place in the Commonwealth when required. The 
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intention is also to utilise the State machinery as much as 
possible. When the High Court sits in a State it is regulated 
as far as procedure is concerned by the laws of the Parliament 
and any Rules of Court made under such statutory authority. 
When no such procedure is provided then recourse must be had 
to the particular laws of the State where the Court is sitting. 
The laws of the State, including the laws relating to procedure, 
evidence, and the competency of witnesses are binding upon the 
High Court exercising jurisdiction in that State in all cases to 
which they are applicable (Jud. Act, sec. 79). The same set of laws 
are thus binding upon the State Supreme Court and the High 
•Court. This enactment is taken from the United States law. 
<Rev. Stat., s. 721). "The existence of two co-ordinate jurisdic- 
tions in the same territory is peculiar, and the results would be 
Anomalous and inconvenient, but for the exercise of mutual 
respect and deference. Since the ordinary administration of law 
is carried on by the State Courts, it necessarily happens that by 
the course of their decisions certain rules are established which 
become rules of property and action in the State, and have all 
the effect of law, and which it would be wrong to disturb. This 
is especially true with regard to the law of real estate, and the 
construction of State constitutions and statutes. Such established 
rules are always regarded by the Federal Courts, no less than by 
the State Courts themselves as authoritative declarations of what 
the law is. But where the law has not been thus settled, it is the 
right and duty of the Federal Courts to exercise their own judg- 
ment, as they always do in reference to the doctrines of commer- 
<5ial law and general jurisprudence." — Per Bradley, J., Foster's 
Federal Practice, p. 878. Questions will consequently arise as to 
whether the High Court will be bound by the decisions of State 
Courts as to matters of statutory interpretation. In the United 
States, without sacrificing their own dignity as independent 
tribunals, and their right of independent interpretation, for the 
sake of harmony the Federal Courts endeavor to avoid unseemly 
conflict. (See Desty's Federal Procedure, § 241, for decisions on 
this section). The Justices of the High Court will probably 
follow the precedent of the judges of the federal courts of the 
United States in the deference paid to the decisions of State 
Judges upon the construction of State statutes. In the case of 
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Bond V. Tlie Comtnonwealthy decided on November 19th, 1903. 
His Honor the Chief Justice remarked in reference to a decision 
of the Supreme Court of Victoria : — " This Court would in any 
case be reluctant, as a general rule, to put a different construction 
upon the statutes of a State from that which the Supreme Court 
of the State itself had decided to be their true construction; 
unless at any rate its intervention was directly invited by way 
of appeal either from the same Court or the Court of another 
State involving the construction of identical words." 

It has been contended that apart from any enactment ** ex- 
cept in relation to the executive powers of the CrOwn there cannot 
be any federal common law in Australia and that the federal courts 
of the Commonwealth will not possess any jurisdiction under 
the Common Law." — Australian Constitutional Law, A. Inglis 
Clark, p. 190. But see also Quick and Garran's Annot. Const., p. 
785. This matter has been expressly dealt with by the Parliament 
By section 80 of the Judiciary Act it is enacted that so far as 
the laws of the Commonwealth are not applicable, or so far as- 
their provisions are insuflBcient to carry them into eflTect or to- 
provide adequate remedies or punishment, the Common Law of 
England governs a Court exercising federal jurisdiction both in 
civil and criminal matters. The Common Law applies, however, 
as modified by the Constitution, and by the Statute Law in force 
in the State in which the Court is sitting, and so far as it is 
applicable and not inconsistent with the Constitution and any 
law made by the Commonwealth Parliament When the High 
Court sits in a State the laws of that State relating to the quali- 
fication of jurors, the preparation of jury lists and jury panels,, 
the summoning, attendance, and impanelling of juries, the number 
of jurors, the right of challenge, the discharge of juries, the dis- 
agreement of jurors and their remuneration, for the purpose of 
the trial of a civil matter in the Supreme Court, apply to the 
trial of civil matters with a jury in the High Court in that State. 
The panel of the jurors, however, is made out and the jurors are 
summoned by officers of the Commonwealth (H.C.P. Act, sea 16). 

The judgments and orders of the High Court have eflTect and 
may be executed throughout the Commonwealth. But deference 
is paid to the State laws as to the remedies for enforcing judg- 
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ments. A person in whose favour a judgment is given is entitled 
to the same remedies for enforcing it by execution or otherwise (a) 
against the property of the person against whom it is given ; and 
(h) subject to limitations which may be prescribed by any Rules 
of Court, against the person against whom it is given, as are 
allowed by the laws of the State in which such property is 
situated or such person is resident, as the case may be, to persons 
in whose favour a judgment of the Supreme Court is given in 
like cases (H.C.P. Act, sec. 26). In the event of interpleader in 
case of execution the Marshal or his Deputy takes interpleader 
proceedings in the Supreme Court in which the property is 
situated as if the process had been issued out of the State Supreme 
Court (H.C.P. Act, sec. 27) ; and the seizure or attachment of the 
property is inoperative when any event occurs by which accord- 
ing to the laws of the State in which the property is situate the 
seizure or attachment would be inoperative if made upon like pro- 
cess issued out of the Supreme Court of that State (H.C.P. Act, 
sec. 28). Again, receivers or managers appointed by the High Court 
in any pending action when in possession of property are bound to 
manage and deal with the property according to the requirements 
of the laws of the State in which the property is situated (H.C.P. 
Act, sec. 29). The forms of oaths and aflBrmations of the States 
are also followed as nearly as may be (H.C.P. Act, sec. 18). 

No provision has yet been made for supplementing the 
procedure and practice of the High Court in the exercise of its 
original jurisdiction at the seat of Government when territory 
has been acquired for that purpose. 



COMPLETE JUSTICE TO BE DONE IN EACH ACTION. 

The administration of justice in the High Court follows the 
principles of the Judicature Act. The fundamental idea of the 
founders of that Act was the avoidance of multiplicity of pro- 
ceedings. In the exercise of its original jurisdiction the same 
principle is applied to the High Court. There are not sep- 
arate Courts of Equity and Common Law, each granting its 
peculiar remedies. The High Court in the exercise of its original 
jurisdiction may make and pronounce all such judgments as are 
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necessary for doing complete justice in any cause or matter 
before it. It may for the execution of any such judgment in 
any part of the Commonwealth direct the issue of such process 
whether in use in the Commonwealth before the commencement 
of the Judiciary Act or not, as is permitted or prescribed by that 
Act or any Act or by rules of Court {Judiciary Act, sec. 31). 
Under the Judicature Act " whenever a subject of controversy 
arises in an action, which can be conveniently determined 
between the parties to the action, the Court should if possible 
determine it, so as to prevent further and needless litigation ;" per 
Jessel, M.R., In re Tha^y, 3 P.D. 81 ; Hedley v. Bates, 13 CD. 
501. The object is that all matters in controversy shall be 
dealt with in one action and before one Court. The High Court 
in the exercise of its original jurisdiction in any cause or matter 
pending before it, whether originated in the High Court or 
removed into it from another Court, has power to grant 
absolutely or on such terms and conditions as are just all such 
remedies whatsoever as any of the parties thereto are entitled to in 
respect of any legal or equitable claim properly brought forward 
by them respectively in the cause or matter, so that as far as 
possible all matters in controversy between the parties regarding 
the cause of action or arising out of or connected with the cause 
of action may be completely and finally determined, and all 
multiplicity of legal proceedings concerning any such matters 
may be avoided {Judiciary Act, sec. 32). When the plaintiff 
makes a claim, the defendant is entitled to, and to avoid multi- 
plicity of action should, set up by way of defence and cross- 
claim any valid defence to or claim arising out of or connected 
with the plaintiffs claim. In such an action the Court can 
finally adjust all claims arising. 

Amendment. — As a complement to this the widest power of 
amendment is necessary, so as to enable defences or claims to be 
made at any time before judgment. The High Court or a Justice 
may at any time and on such terms as are just amend any defect 
or error in any proceedings in the Court. All necessary amend- 
ments must be made for the purpose of determining the real 
question in controversy or otherwise depending on the proceedings. 
(H.C.P. Act, sec. 23). Neither formal defects nor irregularities 
are allowed to invalidate proceedings in the High Court, unless 
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the Court is of opinion that substantial injustice has been caused 
thereby, and that the injustice cannot be remedied by an order of 
the Court (i6., sec 24). 



OUTLINE OF THE PRINCIPAL PROCEEDINGS IN AN 

ACTION. 

Writ of Summons. — An action is commenced by a writ of 
summons, which is a mandatory document from the Sovereign 
commanding the person to whom it is addressed to cause an 
appearance to be entered for him in the High Court of Australia 
and notifying him that in default of his so doing the plaintiff may 
proceed in the action and judgment be given in his absence (Form 
No. 1). The writ is in the name of the King, is under the seal of 
the High Court or other prescribed seal, and signed by the Regis- 
trar or other proper oflBcer, tested in the name of the Chief 
Justice (H.C.P. Act, sec. 4 ; Or. 49, r. 3), and dated as of the day 
on which it is issued (H.C.P. Act, sec. 5). It contains the names 
of the parties, the command of the Sovereign, the memorandum 
stating the time for the service of the writ, and that appearance 
may be entered by the defendant at the Principal or District 
Registry, as the case may be, and that if the defendant neither 
resides nor carries on business in the State in which the District 
Registry is situate, his appearance may be entered either at the 
District Registry mentioned or at the Principal Registry (Form 
No. 1). 

Indorsement. — There must be indorsed on the writ a concise 
statement of the nature of the claim made, or of the relief or 
remedy sought in the action (Or. 4, r. 1). The writ must also 
have indorsed upon it the address of the plaintiff and the name 
and the place of business of his solicitor. If the solicitor is the 
agent only of another solicitor he must add the name and the 
place of business of the principal solicitor (Or. 1, r. 3). When the 
plaintiff sues in person he must indorse upon the writ an address 
for service if his place of residence is more than one mile from 
the Registry (Or. ] , r. 4). 

Concurrent Writs. — The plaintiff may at the time of or 
any time during twelve months after the issue of the original 
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writ issue one or more concurrent writs (Or. 5, r. 1). A writ of 
summons to be served out of the jurisdiction or of which notice 
is to be given out of the jurisdiction, under Or. 8, r. 1, may be 
issued as a concurrent writ, with a writ be served within the 
jurisdiction; and a writ to be served within the jurisdiction may 
be issued as concurrent with a writ to be served out of the 
jurisdiction or of which notice is to be given out of the juris- 
diction (Or. 5, r. 2). 

Renewal of Writs. — The original writ remains in force for 
twelve months. If within that time the defendant be not served 
then the Court or a Justice, on the application of the plaintiff, 
and if satisfied that reasonable efforts have been made to effect 
service on the defendant or for other good reason, may order 
the renewal of the writ for six months (Or. 6, r. 1). 

Service of Writ. — After the writ has been duly prepared 
and issued it must be served on the defendant personally, unless 
his solicitor undertakes to accept service and enters an appearance 
(Or. 7, r. 1). It may be served anywhere within the Common- 
wealth (Jud. Act., sec. 25). Service is effected by delivering to 
and leaving with the defendant a copy of the writ, and at the 
same time showing him the original (Or. 7, r. 2). Special 
provision is made for the service on certain persons. Where a 
husband and wife are both parties they must both be served (Or 
7, r. 3) ; where an infant is a party service may be made upon 
his father or guardian, or, if he has none, then upon the person 
with whom he resides or under whose care he is, or the Court 
may order service on the infant himself (Or. 7, r. 4). Service 
on a lunatic defendant may be made on his committee, or if he 
has not been declared of unsound mind, or if he has been so 
declared but no committee appointed, service may be made on 
the person with whom he resides or under whose care he is 
(Or. 7, r. 5). 

In the absence of statutory provision service on a cor- 
poration is made by serving on the mayor or other head oflScer, 
or the town clerk, manager, or other chief officer within the 
Commonwealth (Or. 7, r. 6). Partners may be served by service 
of the writ upon some one or more of the partners, or at the 
principal place, within the Commonwealth, of the business of the 
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partnership upon some person having at the time of service 
control or management of the business there (^Or. 36, r. 5). 

Substituted Service. — If a defendant cannot be promptly 
served personally, the Court or a Justice may make an order 
for substituted service, or for the substitution for service of 
notice by advertisement or otherwise (Or. 7, r. 8). 

Service out of the Jurisdiction. — When the defendant 
is a British subject outside the jurisdiction in the special cases 
enumerated in Or. 8, r. 1, the writ may be served upon him out 
of the jurisdiction. If it appears that he was personally served, 
or reasonable efforts were made to effect personal service, and 
that it came to the defendant's knowledge, and either that he 
wilfully neglects to appear in the cause or that he is living out 
of the jurisdiction in order to defeat and delay the plaintiff, the 
Court or a Justice may direct that the plaintiff be at liberty to 
proceed in the cause (Or. 8, r. 2). If the defendant be out of 
the jurisdiction and be neither a British subject nor in British 
Dominions, notice of the writ may be served upon him, and 
similar proceedings taken as in the case of a British subject 
out of the jurisdiction (Or. 8, r. 3). The person serving a writ 
must within three days after service, indorse upon it the day of 
the month and week of service (Or. 7, r. 7). 

Appearance. — The defendant, after service, must enter his 
appearance to the writ of summons in the District Registry from 
which the writ was issued or at his option, when he neither 
resides nor carries on business in the State in which the Registry 
is situated, either at that Registry or at the Principal Registry 
(H.C.P. Act, sec. 6 (2), Or. 9, r. 1). Appearance must be entered 
within the specified times limited in the writ according to the place 
of service (Or. 4, r. 10). Appearance is entered by delivering to 
the proper oflBcer a memorandum in writing dated on the day of 
its delivery and containing the name of the defendant's solicitor, 
or stating that he appears in person. A duplicate of the memo- 
randum must be delivered to the oflBcer at the same time, which, 
when duly sealed, operates as a certificate of appearance (Or. 9, 
r. 2). The memorandum must contain the name and address of 
the defendant's solicitor, and if the defendant appears in person, 
his address and an address for service (Or. 9, rr. 3, 4). If two or 
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more defendants appear by the same solicitor and at the same 
time, the names of all the defendants must be inserted in one 
memorandum (Or. 9, r. 7). When an infant is a defendant his 
solicitor, on applying to enter an appearance, must file an affidavit 
in which he swears that the person mentioned is a fit and proper 
person to act as guardian ad litem of the defendant, and has no 
interest in question in the cause adverse to the infant. The 
written consent of the guardian must be annexed (Or. 9, r. 13, 
App., Form No. 8). 

Notice of Appearance. — The defendant on the day on 
which he enters appearance gives notice to the plaintiffs solicitor 
or to the plaintiff if he sues in person, of his appearance. The 
notice may be given either by notice in writing served in the 
ordinary way at the address for service or by prepaid letter and 
shall in either case be accompanied by the sealed duplicate 
memorandum (Or. 9, r. 8). 

Conditional Appearance. — Entry of appearance without a 
denial of jurisdiction has been held to preclude the question of 
jurisdiction being raised. The defendant, if he intends to deny 
jurisdiction may enter a conditional appearance denying the 
jurisdiction of the Court. He shall not thereby be deemed to 
have submitted to the jurisdiction. He may thereupon apply to 
the Court or Justice for an order to set aside the service upon 
him of the writ or notice thereof as the case may be (Or. 9, r. 12). 

Pleadings. — The next step after the appearance of the 
defendant is the delivery by the plaintiff of his statement of 
claim. A commencement is thus made in the pleadings. Every 
pleading must contain a statement, as brief as the nature of the 
case allows, setting out the material facts on which the party 
pleading relies to support his claim or defence. Material facts 
only must be stated, not the evidence by which the facts are to 
be proved. When necessary the pleadings must be divided into 
paragraphs numbered consecutively, and each containing, as 
nearly as may be, a separate allegation (Or. 14, r. 1). 

The Statement of Claim. — The plaintiff need not deliver 
to the defendant any pleading in which he formally sets out his 
case unless the defendant at the time of entering his apperance 
or within ten days thereafter gives notice that he requires such a 
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pleading. The pleading then delivered by the plaintiff is called 
the " Statement of Claim " (Or. 16, r. 4). The statement of claim, 
after setting out concisely all the material facts in conformity 
with the rules of pleading, must state specifically the relief or 
remedy which the plaintiff claims, whether singly or in the 
alternative (Or. 14, r. 2 ; Or. 36, r. 3). 

Statement of Defence.— The defendant if he intends to « 

dispute the plaintiff's claim must deliver to defendant his answer 
to the claim, this is called the Statement of Defence. The 
defence may contain a general denial of the allegations in the 
statement of claim (Or. 14, rr. 15, 18, 19), or a specific denial 
of allegations of fact (Or. 14, r. 10), or may set up special facts 
and grounds of defence, or raise issues of law (Or. 14, r. 26). 
The defendant may also pay money into Court by way of satis- 
faction of the plaintiff's claim, and with or without a denial of 
his liability. This the plaintiff may accept, and if he do the 
action will then be stayed (Or. 18). If the money be not taken 
out in satisfaction then the action proceeds. 

Cross-claim. — A defendant may plead by way of set-off or 
set up by way of cross-action against the claim of the plaintiff, 
any right or claim arising out of the plaintiff's claim, whether 
the set-off or cross-claim sound in damages or not. The set-off 
or cross-claim has the same effect as a cross-action so as to enable 
the Court to pronounce a final judgment in the same action, both 
on the original claim and on the cross claim (Or. 14, r. 3). The 
cross-claim is not as wide as the counter-claim provided for in 
the rules under the English Judicature Act, as it must arise out 
of or be connected with the plaintiff's claim (Jud. Act, sec. 32.) 

If the set-off or cross-claim cannot be conveniently disposed 
of in the pending action, the Court or a Justice may order it to 
be struck out or disposed of separately (Or. 14, r. 3). 

If the plaintiff is not required to deliver a statement of claim 
then the defendant must deliver a defence within sixteen days 
after his appearance (Or. 17, r. 7). When a statement of claim is 
delivered the defendant must deliver the defence within eight 
days of the delivery of the claim or from the time limited for 
appearance whichever is the later time (Or. 17, r. 6). 
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Reply. — The plaintiff may within eight days after the 
defence has been delivered deliver a reply (Or. 19, r. 1). This 
generally contains the joinder of issue, but by way of confession 
and avoidance it may contain admissions of the allegation in the 
defence, and set up other matter specifically in answer thereto 
(Or. 14, r. 16). The joinder of issue operates as a denial of every 
material allegation of fact in the pleading upon which issue is 
joined (Or. 14, r. ] 7). If the defendant sets up a defence by way of 
cross-action the plaintiff in his reply may set up any matter arising 
out of the facts alleged in the defence which would be available 
to him as a defence if the defence were a statement of claim in an 
action against him. He may so plead notwithstanding that the 
reply may in itself be in the nature of a cross-action (Or. 17, 
r. 10). No pleading subsequent to a reply other than a joinder of 
issue can be pleaded without leave of the Court or a Justice 
(Or. 19, r. 2). 

Close of Pleadings. — As soon as any party has joined 
issue upon the preceding pleading of the opposite party simply 
without adding any further pleading thereto, the pleading as 
between the parties shall be deemed to be closed (Or. 19, r. 4). 

Demurrer. — Points of law may be raised by the pleadings 
(Or. 14, r. 2G), and any party may also demur to any pleading 
of the opposite party on the ground that the facts alleged in it 
do not show any cause of action, claim for damages, ground of 
defence, set-off, cross-claim, or reply, as the case may be (Or. 21, 
r. 1). The demurrer must be delivered as any other pleading 
(r. 3). The party whose pleading is demurred to may amend on 
payment of costs (Or. 21, r. 8). When delivered either party 
may set the demurrer down for argument before the Court. If 
the demurrer be not set down and notice given within ten days 
after delivery, and the party whose pleading is demurred to does 
not amend within that time, then the demurrer shall be held 
sufficient, with the same result as to costs as if it had been 
allowed on argument, and the same judgment may be entered 
thereon (Or. 21, r. 7). When a demurrer to the whole of any 
pleading, so far as it relates to a separate cause of action, is 
allowed or overruled, the Court gives such judgment as upon 
the pleadings the successful party appears to be entitled to (Or. 21, 
r. 10). Where demurrer is allowed to a part of a pleading that 
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part is deemed to be struck out (r. 11). When a demurrer is 
overruled the Court may allow the demurring party to raise by 
further pleading any case he desires to set up in opposition to 
the matter demurred to (Or. 21, r. 12). Questions of law may be 
also raised by special case (Or. 29). 

Trial without Pleadings. — Trial of the action may, how- 
ever, be held without pleadings. When the indorsement of the 
writ contains a statement sufficient to give notice of the nature of 
the plaintifiTs claim, the plaintiff may also indorse on it a notice 
that if the defendant appears the plaintiff intends to proceed to 
trial without pleadings (Or. 13, r. 1). In such a case no pleadings 
are delivered except by order of the Court, and trial may 
accordingly proceed. The defendant may apply for a statement 
of claim. If such an application be not granted the Judge may 
order the trial to proceed without pleadings, and also require 
either party to deliver particulars of his claim or defence (Or. 13, 
r. 3). The parties may also agree to the trial of questions of 
fact without pleadings (Or. 29, r. 9, et seq). 

Amendment. — Ample provision is made in both the High 
Court Procedure Act and rules for amendment. Under sec. 23 
the High Court or a Justice may amend any defect or error in 
any proceedings. All necessary amendments must be made for 
the purpose of determining the real questions in controversy. 
The Court or a Justice may in any cause or matter, and at any 
stage allow or direct either party to alter or amend the writ of 
summons or any indorsement thereon, or any pleadings or other 
proceedings, in such manner and on such terms as are just (Or. 
24). The plaintiff may, without leave, amend his statement of 
claim before replying (Or. 24, r. 3), and a defendant who has 
pleaded a set-off may without leave amend the set-off before 
pleading to the reply (lb., r. 4). When any party has amended 
his pleading or indorsement, the opposite party must plead to the 
amended pleading or indorsement or amend his pleading. If he 
has pleaded and does not amend then he shall be deemed to rely 
on his original pleading (Or. 24, r. 6). 

Interlocutory Applications.— Before the trial is pro- 
ceeded with it is nearly always necessary to make interlocutory 
applications of some kind. After the appearance of the defen- 
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dant a general summons for directions may be taken out (Or. 12, 
r. 1). The summons specifies the matters as to which directions 
are desired (Or. 12, r. 1). The party to whom the summons is 
addressed shall also make application for an order as to direc- 
tions as to any interlocutory matter he desires (Or. 12, r. 5). 
Upon the hearing of the summons, as far as practicable, the 
Court of Justice must make an order with respect to the 
following matters : — Pleading, particulars, admissions, discovery, 
interrogatories, inspection of documents, inspection of real or 
personal property, examination of witnesses, place and mode 
of trial. In addition to these other interlocutory applications 
may be made — that is to say, security for costs of a plaintiff 
ordinarily resident beyond the Commonwealth (Or. 25, r. 9), the 
preparation of issues, and where necessary inquiries and accounts 
(Or. 28, rr. 1, 2), the interim preservation, custody and manage- 
ment of property, the appointment of a receiver, the making of a 
stop-order (Or. 37, Jud. Act, sec. 16 (6)), applications relating 
to the conduct of a cause or matter (Jud. Act, sec. 16 (a)), the 
enlarging or abridging of time (Or. 45, r. G), the adding of or 

substitution of parties (Or. 2), and such other applications of a 
like nature. 

Notice of Trial. — The pleadings having been closed notice 
of trial should be given by the plaintiff (Or. 30, r. C). If the 
plaintiff fails to give notice within three months after he is first 
entitled to do so, the defendant may give notice (Or. 30, r. 7). 
Notice of tlie trial must be given before entering the action for 
trial ; if the notice be given the action may be entered for trial 
notwithstanding the pleadings are not closed (Or. 30, r. 10). The 
entry must be made within six days after notice of trial is given 
(Or. 30, r. 11). If the plaintiff omits to enter the action for trial, 
the defendant may enter it for trial (Or. 30, r. 14). The party 
entering the action for trial is bound to deliver to the proper 
officer two copies of the whole of the pleadings, if any, for the use 
of the Justice at the trial (Or. 30, r. 15). 

Proceedings at the Trial. — When the action is called on 
if the plaintiff appears, and the defendant does not, then the 
plaintiff may prove his claim, so far as the burden lies on him 
(Or. 30, r. 16) ; if the defendant appears and the plaintiff does 
not, the defendant is entitled to a judgment dismissing the action 
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(Or. 30, r. 17). If, however, a judgment be obtained through 
default of appearance of either partj' at the trial, the judgment 
may be set aside (Or. 30, r. 18). The justice has power, however, 
to adjourn if expedient for the interest of justice (lb., r. 19). , 

The Trial. — When all the parties appear at the trial then the 
action proceeds. In general the testimony at trial of the action is 
given orally in open Court (H.C.P. Act, sec. 21). The High Court 
or a Justice may order the examination of a witness on oath 
orally or on interrogatories before the Court or a Justice or any 
person (H.C.P. Act, sec. 19), and may also order the particular 
facts in issue in the action to be proved by affidavit at the trial ; 
but the order shall not be made if any party to the action desires 
in good faith the attendance at the trial of the proposed witness 
for cross-examination (H.C.P. Act, sec. 20 (3)). The trial, subject 
to the Jvdiciary Act and High Court Procedure Act and rules 
made thereunder, proceeds according to the laws relating to pro- 
cedure evidence and competency of witnesses of the State in which 
the trial is taking place (Jud. Act, sec. 79 ; H.C.P. Act, sec. 18). 

At the conclusion of the taking of the evidence the 
Justice may state a case or reserve a question for the con- 
sideration of the Full Court or direct any question to be 
argued before the Full Court (Jud. Act, sec. 18). When 
the plaintiff at the trial fails to establish by his evidence 
such a case as to call for an answer from the defendant, the 
Court may direct judgment of nonsuit to be entered (Or. 30, 
r. 20), but such judgment shall not have the effect of a judg- 
ment on the merits for the defendant (76., r. 21). The Justice 
may at or after the trial direct that judgment be entered for any 
or either party, or may adjourn the case for further consideration, 
or may leave any party to move for judgment (Or. 30, r. 22 ; 
Or. 33). At every trial, when the officer present at the trial is 
not the officer by whom judgment ought to be entered, the 
associate shall enter all such findings of fact as the Justice 
directs to be entered, and the directions, if any, of the Justice as 
to judgment, and the certificates, if any, granted by the Justice, 
in the book kept for the purpose (Or. 30, r. 23). If the Justice 
directs that any judgment be entered for any party absolut^^ly, 
then the certificate of the associate to that effect shall be a 



64 PRACTICE AND PROCEDURE 

sufficient authority to the proper officer to enter judgment accord- 
ingly (Or. 30, r. 24). The Court may make such judgments as 
are necessaiy for doing complete justice in the action ( Jud. Act, 
sec. 31), and may grant any remedies to which the parties are 
entitled in respect of any legal or equitable claim brought for^^ard 
in the action (Jud. Act, sec. 32). 

Proceedings in Chambers under Judgment. — When 
judgment has been entered up it may be necessary to make 
further applications in Chambers in matters of account, pay- 
ment or transfer of money or securities standing to the credit 
of an action where there has been a judgment or order declaring 
rights, or for ordei-s on further consideration and applications of 
a like nature. These may be made in Chambers (Or. 40). The 
applications are made on summons (Or. 40, r. 2, et seq). 

Appeals. — The party who has succeeded in obtaining judg- 
ment is entitled to execution. This judgment may, however, be 
appealed from. Appeals to the Full Court from the judgments 
of Justices of the High Court are by way of re-hearing (Rules of 
CouH, Part II., sec. l,r. 1), and are instituted by notice of appeal 
(76., r. 2). The notice must be served on all parties directly 
aftected by the appeal (r. 3). The Full Court has all the powers 
and duties as to amendment and otherwise of the Court appealed 
from, and has full discretionary power to receive further evidence 
upon questions of fact, which evidence may be taken either by 
oral examination in Court, by affidavit, or by depo.sition before 
an examiner or commissioner (76., r. 9). 

On hearing the appeal the Court has power to draw inferences 
of fact, not inconsistent with the findings of the jury, if any, and 
to give any judgment which ought to have been given in the first 
instance, or to make such further order as the case requires. 
These powers may be exercised by the Court notwithstanding 
that the notice of appeal is that pai-t only of the decision may be 
reveraed or varied, and such powers may be exercised in favour 
of all or any of the respondents or parties, although such respond- 
ents or parties have not appealed or complained of the decision 
(r. 10). If the respondent desires to appeal he need not give 
notice of a crass appeal, but if he desires, at the hearing of an 
appeal, to contend that the appeal should be varied, then he must 
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give notice of such intention. His omission to do so does not, 
however, diminish the powei*8 of the Court when hearing the 
appeal (r. 11). Every application for a new trial or to set aside 
a verdict, finding or judgment in an action tried by a Justice 
without a jury, is by way of appeal to the Full Court (r. 18). 
When the application is for a new trial, or to set aside a verdict, 
finding or judgment in an action in which a verdict has been 
found by a jury, then the application must be made to the Full 
Court by motion on notice. The notice states the grounds of the 
application and whether all or part only of the verdict, finding or 
judgment is complained of (r. 19). Upon the hearing of an appli- 
cation for a new trial or to set aside the verdict or finding of a jury, 
the Court may, if satisfied that it has before it all the materials 
necessary for finally determining the questions in dispute, or any 
of them, or for awarding any relief sought, give judgment accord- 
ingly, and may for that purpose draw any inference of fact not 
inconsistent with the findings of the jury, if any ; or may, if it is 
of opinion that it has not sufficient materials before it to enable it 
to give judgment, direct the motion to stand over for further 
consideration, and may direct such issues or questions to be tried 
or determined and such accounts and inquiries to be taken and 
made as it thinks fit (r. 23). An appeal or motion for a new trial 
or to set aside a verdict, finding or judgment unless the Court or 
a Justice so orders, shall not operate to stay proceedings in the 
action (r. 25). 

Execution. — When judgment has been obtained by a 
successful plaintiff* he is entitled to execution, that is, that process 
of the law by which the judgment or order of the Court is enforced. 
The judgment in his favor has effect, and may be executed 
throughout the Commonwealth (Jud. Act, sec. 25). The Court 
may, for the execution of the judgment, direct the issue of such 
process as is prescribed by Statute or rule of Court (Jud. Act, 
sec. 31). The remedies for enforcing a judgment of the High 
Court in a State are the particular remedies allowed by the laws 
of the State to persons in whose favor a judgment of the Supreme 
Court is given in like case (H.C.P. Act, sec. 26). The matter of 
execution is only to a limited extent dealt with by the Rules of 
Court. Provision is made for attachment, and for enforcing 
judgment against partnerships. 
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Attachment and Committal. — If the plaintift' obtains 
against the defendant a judgment or order for the payment of 
money into Court, or for the performance of a judgment, order or 
writ by which the defendant is required to do any act other than 
the payment of money, it may be enforced by writ of attachment 
(Or. 35, r. 1 ). The writ is directed to the Marshal to arre.st and 
bring before the Court the person against whom it is issued, in 
order that he may answer an alleged contempt, and perform such 
order as the Court shall make. The writ cannot issue without 
leave of the Court or a Justice, to be applied for on notice to the 
party against whom the attachment is to be issued (Or. 35, r. 4). 
If the judgment or order require the defendant to abstain from 
doing any act, it may be enforced by committal to prison (Or. 35, 
r. 2). An undertaking to do any act other than the payment of 
money to some person may be enforced b}^ attachment, and 
an undertaking to abstain from doing an act by committal 
(Or. 35, r. 3). If the undertaking be not performed, the Court or 
Justice may, in the first instance, make a peremptory order for the 
performance of the act undertaken to be done (Or. 35, r. 5). 
Applications for committal must be made by motion on notice 
whicli must be served personally, unless the Court or Justice 
authorises substituted service (Or. 35, r. (i). The writ of attach- 
ment is in many cases a true process of execution. Committal for 
contempt, where there has been a breach of a judgment or order, 
is for purposes of punishment only. 

Execution against a Firm. — If the defendants against 
whom judgment has been recovered are a firm, then execution 
inay issue — (a) against an}- property of the partnership within 
the Commonwealth ; (h) against any perscm who has appeared in 
the action in his own name, or who has admitted on the pleadings 
that he is, or who has been adjudged to be a partner ; (c) against 
any person who has been individually served, as a partner, with 
the writ of sunnuons, and has failed to appear. If the plaintiif 
claims to be entitled to issue execution against any other pei*son 
as being a member of the firm, he may apply for leave .so to do 
to the Court or Justice (Or. 30, r. 10). 

Proceedings other than Actions. — The outline of an 
action has now been given, but not the details for which the 
rules nuist be consulted. TIk* rules distinguish between causes 
and matters. Causes commenced by wi'it c)f summons are 
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called actions. Excluded from the term "action" are some of 
the civil proceedings on the Crown side. Tliey are those cases in 
which the subject seeks the Crown's aid by tlie exercise of the 
royal prerogative. They are applications for writs of certiotnriy 
mandamus and prohibition, and for leave to exliibit an informa- 
tion of quo luarravto (Or. 41). The rules deal also Avitli the 
procedure for applications for writs of habeas rorjuis (Or. 42). 

Causers and matters in the High Court may be commenced by 
writ of summons, motion, originating sunnnons, or order to sliow 
cause. Causes and matters which are by any Act or rules of 
court reciuired or authorized to be commenced by motion, whether 
on notice or px parte, or by originating summons, or order to 
h\\o\\ cause, or in any other specified manner, shall or may, 
respectively, be so commenced. Except as aforesaid, and except 
a« otherwise provided by any Act, all causes in the Court shall 
be connuenced by writ of summons. When by any Act or Rules 
of Court any person is authorized to make any application to the 
Coui-t or a JiLstice with respect to any matter which is not already 
the subject-matter of a pending cause or matter, and no other 
mode of making the application is prescribed by the Act or Rules, 
the application, if made to the Court, shall be made by motion, 
and, if made to a Justice, shall be made by originating sunnnons 
<0r. 1, r. 1). 

The Appellate Jurisdiction of the High Court. — Appeal 
rules have been made dealing with appeals from (1) Justices of 
the High Court, in Court or in Chambers; (2) from the Judges of 
the Supreme Courts of the States in the exercise of federal 
jurisdiction ; (3) from the decisions of inferior Courts in the 
exercise of federal jurisdiction ; (4) from the Supreme Coui-ts of 
the States (Rules of Court, Part II). Appeals from judgments of 
Justices of the High Court in actions and applications for a new 
trial have been referred to above. Ex parte applications, when 
refused by a single Justice, maybe renewed ex parte by way of ai)peal 
to the Full Court within the times prescribed (Sec. 1, r. (i). All the 
provisions regulating appeals from Justices of the High Court 
apply to appeals to the High Court from judgments of the Judges 
of the Supreme Courts of the States sitting as Judges of the 
first instiince in the exercise of federal jm-isdiction and to 
applications for new trials or to set aside a verdict, tindiuf or 
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judgment subject only to necessary modifications with respect to 
the notice of appeal and the delivery and transmission of 
documents (Sec. 2). Appeals from the inferior Courts exer- 
cising federal jurisdiction must be entered for hearing in the 
High Court within such times as like appeals to the Supreme 
Court are required to be entered. The entry shall be made at 
the Registry at which notices of appeals from decisions of the 
Judges of tlie Supreme Court of the State in the exercise of 
federal jurisdiction are required to be filed and shall be entered in 
accordance with the practice of the Supreme Court of the State 
relating to like appeals (Sec. III). 

Appeals from the State Supreme Courts are instituted by 
notice of appeal, served and filed as prescribed, and by giving the 
prescribed security (Sec. iv., r. 1). This security is fixed at £50 
(H.C.P. Act, sec. 35 (3) ). Leave or special leave to appeal where 
required may be given by the High Court on motion ex parte (r. 
2). Notice of the appeal should be served on all parties directly 
affected by the appeal (r. 3). If the appeal is of right the notice 
should l)e served within twenty-one days from the date of the 
judgment appealed from ; if l)y leave of the High Court witliin 
twenty-one days from the date of the order giving leave to appeal 
(r. 4). Within this time a copy of the notice of appeal must be 
filed in the Court from which the appeal is brought (r. 7). Within 
three months of service of the notice of appeal security for the 
costs of appeal must be given (r. 10) and the papers are then 
transmitted to the High Court (r. 11). The appeal must be entered 
for hearing (r. 12). It is not necessary for respondent to give 
notice of motion by way of cross-appeal, but if desirous of con- 
tending that the decision appealed from should be varied, he may, 
within the time prescribed, give notice of his intention to so con- 
tend. The omission to give such notice shall not diminish the 
powers of the Higli Court when hearing the appeal (r. 13). An 
interlocutory judgment or order from wliich there has been no 
appeal shall not operate to prevent tlie High Couit from giving 
such decision upon the appeal as is just (r. 17). W^hen an appeal 
has l>een duly instituted the execution of the judgment appealed 
from shall be stayed until the party desiring to prosecute it has 
given sufficient security, to the satisfaction of the Court from 
which the appeal is })rought, to abide the decision of the High 
Court upon the hearing of the appeal (r. 19). 
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No. 6 of 1903. 

t to make provision for the Exercise of the 
licial Power (a) of the Commonwealth. 

[Assented to 2oth August, 1903]. 

lacted by the King's Most Excellent Majesty, the Senate, 
the House of Representatives of the Commonwealth of 
, as follows : — 

Udicial Power."— The Constitution of the Commonwealth, like 
United States, and that of the Dominion of Canada, has distributed 
>f government into three great divisions of Executive, Legislative, and 
Co avoid conflict, the functions of each, within its own sphere, must, as 
ticable, be kept separate and distinct. Per Harrison, C.J., in Re 
nd N. W. Bail. Co., 39 Upper Canada Rep., p. 112. The distinction 
) departments, undoubtedly, is that the Legislature makes the law, the 
enforces, and the Judiciary construes it; p^r Marshall, C.J. (U.S.), 

Southard, 10 Wheat. 46 ; Cooley, Const. Lim. (5th ed.), 109. The 
3tion is that of hearing and determining questions which arise as to 
station of the law and its application to particular cases between 
> declare what the law is or has been is judicial power ; to declare 
aw shall be, is legislative; Coolty Connt. Lim., p. 94. '* Judicial 
&ns that power with which courts are clothed for the purpose of the 
etermination of causes ; United Slates v. Arredondo, 6 Peters, 691 ; 

dr St, L, Railway Co. v. Taylor, 86 Fed. Rep., 168 ; the power con- 
ader a judgment or decree ; Rhode Island v. Massachusetts, 12 Peters, 
'» Federal Procedure, vol. L, p. 4. The essential nature of the 
ver and the classes of subjects to which it extends, as well as its 
th the functions of its co-ordinate legislative and executive depart- 
e most carefully considered by the Supreme Court of the United 
e great case of Georgia v. Stanton, 6 Wall., p. 50. In that case the 
Drgia commenced a suit in the Supreme Court to obtain an injunction 
Mr. Stanton, Secretary of War, and others, from carrying into effect 
sral Statutes commonly known as the Reconstruction Acts. The Court 
e subject matter of the suit was wholly political, and beyond the domain 
;iary; that it belonged exclusively to the legislative and executive 
I. The Court refused to acquiesce in the doctrine that every case 
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involving a decision upon the validity of a Federal Statute was necessarily 
political ; it was only political when it involved the existence de jure of s 
government, or the legality of some act or proceeding purely of an executive sad 
governmental character ; Pomeroy, Const. Law^ p. 624. 

But though the distinction between the three departments is brood and 
fundamental, it is difficult to define their powers exactly. Judicial acts have, of 
necessity, points of contact with both executive and legislative acts. In Great 
Britain, owing to the supremacy of the legislative power, the distinction has noc 
been the subject of decision in the Courts, though it is recognised by commentaton. 
In the Commonwealth Constitution, however, each power is vested in diitinet 
organs, and it becomes important to define the principles on which the distioctkn 
is based. A similar separation of functions is prescribed in the Constitution of the 
United States, as well as in the Constitutions of the States of the Union ; and, also, 
though to a less degree, in the Constitution of the Canadian Dominion ; QukkoMd 
GarraHf Annot, Coiutl., p. 720. 

Any clear invasion of judicial functions by the executive or by the legislature, 
or any allotment to the judiciary of executive or legislative functions would be 
equally unconstitutional. It has been held in the United States that neither the 
legislative nor the executive branches of the government can constitutionally sssigD 
to the judiciary any duties but such as are properly judicial, and to be performed 
in a judicial manner. Nor can the executive or legislative departments review or 
sit as a court of error on the judicial acts or opinions of the courts of the United 
States. {Baker's Annol. Comt, of the U.S., p. 121). "Executive power is so 
intimately connected with the legislative that it is not easy to draw a line of 
separation ; but the grant of the judicial power to the department created for the 
purpose of exercising it must be regarded as an exclusive grant, covering the 
whole power, subject only to the limitations which the constitutions impose, sod 
to the incidental exceptions before referred to " (i.e., cases where the exercise of 
judicial functions by the legislature is warranted by parliamentary usage, snd 
incidental, necessary or proper to the exercise of legislative authorit}*) ; CooUjf 
Count. Liin.j p. 106. 

'* Whatever l)e the form in which the jurisdiction of the courts of the United 
SlatcH is invoked, it is essential to the exercise of the jurisdiction that there 
should 1>o a ' case ' before the court, that is, a subject matter of litigation contested 
by competent parties. It is also essential that the question for decision be judicial 
in character, for the courts cannot decide political questions, sucli as whether or 
not the people of a St^te have altered their form of government by abolishing an 
old government and establishing a new one in its place, nor whether or not, is s 
foreign country, a new government has been established, nor can the courts bv 
injunction restrain a State from the forcible exercise of legislative power over an 
Indian tribe * asserting their independence, the right to which the State denies,' 
nor enjoin the executive department of the government of the United States from 
carrying into effect acts of Congress alleged to be unconstitutional. JI/mWmmpi v. 
Johusoiiy 4 Wall., 475 ; Georgia v. StautoUy 6 ih., HO. Such questions can only be 
decided by the political power, 'and when that power has decided, the courts tfo 
lx>und to take notice of its decision and to follow it.' Luther v. BortUn, 7 How. 
147. Upon this principle, the recognition by Congress and the executive of the 
State governments of the then lately rebellious States as recon8tructe<l after tbe 
suppression of the rebellion was held to he binding upon the judicial departmeot 
of the government. Texan v. White, 7 Wall., 7(X), 701. But the courts mayooB- 
pel the performance of a ministerial and non-discretionary duty by an execotin 
officer, as, for instance, the delivery of a signed and sealed commission to tf 
officer who has been appointed, nominated and confirmed. Alarbury v. Madiitf^ 
1 Cr. 137, or the crediting to a government creditor of a sum of money fonodby 
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le Treasury to be due under the express terms of aa act of Congress. Kendall 
c. PoMtmasUr-Gf.n. v. StocL'tonj 12 Pet. 527." Paterson, Federal ReHrainta on State 
etioH, 211 to 212. 

A grant of judicial power does not confer upon the Federal Courts jurisdic- 
3n of a suit or proceeding by one State against another State of such a nature 
lat it could not, on settled principles of public and international law, be enter- 
ined by the judiciary of the other State. Wiscomin v. Pelican Ins. Co. , 127 U.S., 
265. Neither the legislative nor the executive branches of the government can 
•nstitationally assign to the judiciary any duties except such as are properly 
dicial and to be performed in a judicial manner. Note, Haybourn*8 Gaae, 
DalL,4n. 

Executive Power. — It is not always easy to draw a distinction between 
cecutive and Judicial power. It is sometimes difficult to decide whether a par- 
snlar act is judicial or ministerial. Sometimes the Executive has to perform 
ercive work as a preliminary to or before, or apart from the decision arrived at 
' the judicial power— such as service of process and execution of warrants of 
rest. Sometimes the coercive work of the Executive consists in carrying out the 
tcieions of the Judiciary, such as the imprisonment or execution of an offender 
td the enforcement of a warrant of distress. In these instances the coercive 
terference of the Executive, either as essential preliminaries to or consequences 
judicial decisions, frequently necessitates the exercise of Judicial functions and 
OS renders the distinction between Executive and Judicial duties ambiguous, 
ice executive officers, in so acting, have to interpretate the law in the first 
itanoe, and the decisions, after they are given. Sidgwick^a Elements of Politics, 
358. In such cases, where an official has a discretion to act or not to act, 
cording to considerations of expediency, the function is properly regarded as 
cecutive. There are, however, some powers undoubtedly Judicial, into the 
ercise of which considerations of expediency may enter ; for instance the power 
measure the punishment to l>e awarded to a convicted criminal. Sometimes 
e Executive is charged with the review and revision of Judicial decisions in 
iminal cases. This is done in the exercise of the prerogative of mercy which, in 
e English system of jurisprudence, is a survival of ancient judicial power 
rmerly vested exclusively in the Crown. The executive power of the national 
vemment may be enforced by judicial process; In re Debs, 158 U.S., 564; 
tycTs ContUitiUioncU Cases, 659. 

Legislative Power. — A law which is retrospective or which declares or 
sdifies existing rights may often have the effect of a judicial decision. It is said 
at that is not legislation which adjudicates in a particular case and which pre- 
riben the rule, contrary to the general, and orders it to be enforced. Cooley, 
m>*t. Lim. (5th ed.), p. 91. It is the province of legislative power to regulate 
ablic concerns and to make laws for the benefit and welfare of the State. Private 
ill legislation does not conflict with these principles, because such Bills are 
oacted on petition or by the consent of all concerned, or they forbear to interfere 
fith past transactions and vested rights. Altrrill v. Sherbourne, 1 New Hamp- 
ihlrc, 203; Cooley, Const. Lim., p. 92. That which distinguishes a judicial from 
itogitlative Act is, that whilst one is a determination of what the existing law is 
in ration to some existing thing already done or happened, the other is a pre- 
dstenniiiation of what the law shall be for the regulation of all future cases falling 
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under its provisions. Netoland v. Marsh, 19 Illinois, 383; Cooley, Contl. Iml, 
p. 91. Quick and Oarran^s Annot. Con$L, pp. 721*2. 

Political Questions.— The courts cannot decide questions which, in their 
nature, are not judicial but political. Luther v. Borden^ 7 How. , p. 1 ; Gnorgkk 
V. Stanton f 6 Wall, p. 50. In Missisaippi v. Johnson, 4 Wall, 475, the Supreme 
Court of the United States refused to entertain a bill seeking an injunction to 
restrain the President from carrying into execution an act of Congress alleged to 
be unconstitutional. Whether a treaty with a foreign Sovereign has been violated ; 
whether the consideration of a particular stipulation of a treaty has been volun- 
tarily withdrawn by one party so as to be no longer obligatory on the other, and 
whether the views and acts of a foreign Sovereign, manifested through his repre- 
sentative, have given just occasion to the political departments of government to 
withhold the execution of a promise contained in a treaty, or to act in direct 
contravention of such promise, are not judicial questions. The power to detemuM 
such questions has not been con tided to the judiciary. It has no suitable means 
to execute its determinations upon such questions. Their determination and 
execution belong to the executive and legislative departments. Tht Chimett 
Exchision Case, 130 US. 581-602; Baktr, Anmt. Const., U.S., p. 133. Theqoes- 
tion whether power remains in a foreign state to carry out its treaty obligattoof 
is in its nature political, and it is not within the province of the Court to interfere 
with the conclusions of the political department in that regard ; Terlinder ▼. 
Ames, (1901) 184 U.S., 270. 

Part I. — Preliminary. 

Short title and 1. This Act may be cited as the Judiciary Act 1903, and 

is divided into Parts as follows : — 

Part I. — Preliminary, sa 1-3. 

Part II.— Constitu- \ ^ . ^ , x^. , ^<. 

T c^ ^ - Justices of the High Court, ss. 4-9. 
tion and beat of y ^ 

the Higli Court. J ^^"^ °^ ^^"^ ^'^^ ^°"'"^' ^ ^^"^^ 

' Exercise of Jurisdiction, a 15. 
Single Justices, ss. 16-18. 
A Full Court, ss. 19-23. 
Enforcement of Process, ss. 24, 25. 
Costs, ss. 26, 27. 
Absent Defendants, ss. 28, 29. 



Divisions. 



Part III. — Jurisdic- 
tion and Powers 
of the High Court 
generally. 



Part IV. — Original ' 
Jurisdiction of the 
High Court. 

Part V. — Appellate ' 
Jurisdiction of the 
High Court. 



ss. 30-33. 



Appeals, ss. 34, 35. 
Power of Court, ss. 36, 37. 
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Part VI. — Exclusive and Invested Jurisdiction, ss. 38, 39. 

Part VII. — Removal of Causes, ss. 40, 46. 

Salaries of Justices, ss. 47, 48. 
Barristers and Solicitors, ss. 49, 50. 
Registrars, ss. 51, 52. 
, The Marshal, ss. 53-55. 



Part VIII— Mem 
bers and Officers - 
of the High Court, 



Part IX. — Suits by and against the Commonwealth and 
the States, ss. 56-67. 

(Application of Laws, s. 68. 
Indictable Offences, ss. 69-71. 
Appeal, ss. 72-77. 

[ Appearance of Parties, s. 78. 

• PP " I Application of Laws, ss. 79-81. 
mentary Provi- ^^^^^^ ^^ ^^ 3^ 

^^^°®- I Rules of Court, ss. 86, 87. 

2. In this Act (a), unless the contrary intention appears — interpreution. 

" Suit " (6) includes any action (c) or original proceeding 
between parties (d) ; 

" Cause " (e) includes any suit, and also includes criminal 
proceedings (/); 

" Matter " (g) includes any proceeding in a Court, whether 
between parties or not, and also any incidental proceeding in a 
cause or matter ; 

" Plaintiff " includes any person (A) seeking any relief 
against any other person by any form of proceeding in a Court ; 

" Defendant" includes any person against whom any relief 
is sought in a matter or who is required to attend the proceedings 
in a matter as a party thereto ; 

" The Chief Justice " includes any Justice upon whom the 
powers and duties of the Chief Justice devolve for the time being ; 

"Judgment" includes any judgment (t) decree order or 
sentence ; 

" Appeal " (j) includes an application for a new trial and 
any proceeding to review or call in question the proceedings 
decision or jurisdiction of any Court or Judge. 
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(a) " This Act." — The definitions in this section are re-enacted by the High 
Court Procedure Act^ sec. 2. 

(b) " Suit."— ** The term is certainly a comprehensive one, and is underatood 
to apply to any proceeding in a court of justice by which an individual pursues 
that remedy which the law affords him." — Marshall, C.J., Weston v. City CouhcU 
of Charleston^ 2 Peter., 419. The question was whether an application for a writ 
of prohibition was a suit. *^ In law language a suit is the prosecution of some 
demand in a court of justice." ** To commence a suit is to demand something by 
the institution of process in a court of justice ; and to prosecute the suit is to 
continue that demand." — Marshall, C.J., Cohens v. Virginia^ 6 Wheaton, 264, 
cited in Ex parte Millvjaiiy 4 Wallace, 2 ; Boyd's Const, Cases, 356. 

(C) •'Action." — Causes commenced in the High Court by writ of summons 
are called actions. Or. 1, r. 1. 

(d) ** Parties." — ** Person " or " Party " includes bodies politic or corporate 
as well as an individual. Acts Interpretation Act 1901, sec. 22 (a). 

(e) " Cause." — According to Webster, a cause is **a suit or action in court, 
any legal process which a party institutes to obtain his demand or by which he 
seeks his right or supposed right." Quoted Ex parte Milligan^ 4 Wallace, 2; 
BoyiVs Count. CaseA^ 355. 

(f) Criminal proceeding."—'* Whenever a statute authorises the im- 
prisonment of an offender against its provisions, whether it be the primary 
punishment of the offence or punishment in the last resort, the proceeding against 
him must be regarded as a criminal proceeding." Per Lutwyche, J., Beg, v. 
White, (I860) 1 S.C.R.Q., 11. W'hat is a criminal procee<ling is determined really 
as a question of procedure. An assault may be the subject of a criminal procedure 
as by indictment, or the subject matter of an action. ** The question jis not 
whether the proceeding must, but whether it may end in imprisonment." — Per 
Esher, M.R., Seaman v. Burley, 1896, 2 Q.B. at 347. Cf. also Derby Corj>oraiion 
V. Dtrbyiihirc County Counrii, 1897, A.C. 552. See also, Stroud's Judicial Diction- 
ary definition *' criminal cause," and Ann. Prac. notes to sec. 47, Judicature Act 
1873. 

ig) '"Matter." — Compare the term matter in Const., sees. 75, 76, and notes 
thereon in Quick and Garran Annot. Const., p. 765. As to how causes and 
matters are commenced in the High Court, see Or. 1, r. 1. 

(h.) **PerSOn.*' — Definition of, see note ** parties," supra. 

(i) '' Judgement. ^ — A judgment is the conclusion of a Court declaring the 
rights or remedies to be recognised or awarded between the parties upon factA 
found by the Court or jury or admitted by the parties {e.g., on demurrer) or upon 
their default in the course of proceedings instituted for the redress of a legal 
injury. Encyclo}htdia of Laws ^ vol. 7, p. 114. A judgment is the sentence of the 
law pronounced by the Court upon the matter contained in the record. An 
*' order/' as contrasted with a judgment, is a judicial or ministerial direction or 
conclusion on matters outside the record. {Stroud's Judicial Dictionary sub. tit. 
" Judgment " and *' Order*). 

Under the former practice of the English Superior Courts, the word judg- 
ment was usually applied to decisions of the Courts of Common Law, the word 
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"decree" beiug generally used in the Courts of Chancery (Quick and Garran, 
Annot. Count, ^ p. 741.) In Courts of record having criminal jurisdiction, the final 
adjudication of the Court is termed the judgment, and in it is included the 
sentence. Judgments may be either interlocutory, i.f., given upon some inter- 
mediate proceeding and not finally determining or completing the suit or action ; 
or final t.f., putting an end to the suit or action by awarding or refusing redress. 

" Decree*' is the word generally used as equivalent to judgment in Courts of 
equitable jurisdiction, and other jurisdictions whei:c the procedure of Courts of 
Equity is adopted. Like a judgment a decree may be either final or inter- 
locotary. 

" Order" generally speaking, means any direction or command of a Court ; 
but it is commonly used in opposition to judgment or decree to describe orders on 
interlocutory applications. ** A * judgment* is a decision obtained in an action, 
and every other decision is an order. "~P«r Esher, M.R., Onslow v. CommUsionerH 
of Inland Revenue, 25 Q.B.D. 466. 

" Sentence " means a definite judgment pronounced in a cause or criminal 
firocecding (}Vharton*fi Law Lexicon). It is most commonly used in connection 
with criminal proceedings. 

The four words taken together are wide enough to include every judicial 
decision, final or interlocutary, in every jurisdiction, civil or criminal, tee Quick 
nnd Gai-ran, Annot. Conit., p. 741. 

(j) "Appeal."— See note to sec. 39 (b) *• Wherever an appeal lies." 

8. The Claims aqainst the Covimoiiwealth Act 1902 (a) is Koinaiof Act 

-^ ^ ^ No. 21 of H)02. 

hereby repealed. 

(a) This Act was passed temporarily to invest the State Courts with power to 
entertain actions in contract or tort against the Commonwealth. Prior to passing 
of this Act it was held, per Pring, J., in New South Wales, that the State Courts 
had no juris<liction to entertain such actions. Hannah v. Drake (1902), 8 A.L.R. 
(C.N.), 69. 

Part II. — Coxstitutiox and Seat of the Hkih Court. 

Justices of the Hiyh Court. 

4. The High Court shall be a superior court of record (a), ludgrH. 
and shall consist (6) of the Chief Justice and two other Justices, 
who shall respectively be appointed by commission (c). 

(a) " Superior court of record."— A Court of record is one which has 
been ranked as such from time immemorial, or has been made such by the express 
provisions of some Act of Parliament. — St^^phena, III., 299, 13th ed. The Superior 
C-ourU of Law in England, prior to the Judicature Act (1873), 36 & 37 Vict. c. 60, 
were the Court of Queen's Bench, the Court of Common Pleas, and the Court of 
Kxchequer. By that Act those ancient Courts ceased to exist, and they were 
reproduced under the designations of Divisions of the High Court of Justice. — 
JIroom*8 Commentarifj*^ p. 42-3. That High Court is descril)ed by the Act, sec. 
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16, as a *' Superior Court of Record,'' words which have been used in the above 
section of the Judiciary ^c^ to describe the rank and status of the High Court of 
Australia. 

A Court of Record is, at Common Law, one whose judgments, orders and 
proceedings are enrolled for perpetual memorial and testimony, and whose records 
are absolutely incontestible ; it is distinguished from Courts not of record whidi 
are of inferior dignity and the acts and proceedings of which must, like other facts, 
be proved in every case. The. distinction originated in the theory that the Superior 
Courts were the Courts of the Sovereign, in which the Sovereign was actually 
present, or specially represented, and that what the Sovereign states to have 
occurred in his own special Court must be treated as authoritative and unchallenge- 
able, and that nothing could be averred against a record nor any plea or proof 
allowed to the contrary. -Co. Litt., 260. {Sttphtn^s Commentaries, 13th ed., voL 
III., 299). 

A Court of Record can, however, at any time correct clerical mistakes and 
other accidental slips or omissions in its judgments and orders. Such a Court 
may also rectify and amend orders which do not properly express the decisions on 
which they are founded. ** I cannot doubt," said Lord Penzance, in Lawrie v. 
Lee ft, 7 App. Cases, 34, ** that under the original powers of the Court, quite 
independent of any order that is made under the Judicature Act, every Court has 
the power to vary its own orders which are drawn up mechanically in the registry 
or in the oflBce of the Court — to vary them in such a way as to carry out its own 
meaning ; and, where language has been used which is doubtful, to make it plain. 
I think that power is inherent in every Court." See also Re Swire, 30 Ch. Div., 
248. ** When an error of that kind has been committed, it is always within the 
competency of the Court, if nothing has intervened which would render it inex- 
pedient or inequitable to do so, to correct the record in order to bring it into 
harmony with the order which the judge obviously meant to pronounce. The 
correction ought to be made upon motion to that effect, and is not matter either 
for appeal or for re-hearing," ^>cr Lord Watson in Ilatton v. Harris, (1892) App. 
Cases, p. 560. 

The Superior Courts of Record in England were, by Immemorial usage, com- 
petent to issue writs of attachment for contempt ; Miller v. Kfiox (1838), 4 Bing. 
N.C. 574. So deeply was this power associated with the status of a Court of 
Record that it has been held the very creation of a Court of new jurisdiction, with 
power to fine and imprison for contempt, makes it a Court of Record, 3 Broom & 
Hadley's Comm. 21 ; Grenrilk v. CoL of Phys., 12 Mod. R., 386. 

But although the High Court is declared by the Jtidiciary ^c^ to be a Superior 
Court of Record it must be noted that such declaration is not intended to confer 
jurisdiction ; it is merely a titular distinction. The power to commit for con- 
tempt is expressly conferred by a subsequent section, so that it does not depend 
on any inference arising from the creation of a Court of Record. It is doubtful 
whether the declaration does more than confer rank and status on the High Court 
of Australia, and render its records as authoritative and incontestable as thoae of 
the High Court of England. 

The Federal Parliament has no authority to confer jurisdiction on the High 
Court beyond that delineated by the (Constitution, sees. 73, 75, 76, 77 and 78. By 
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aec. 51, xxxix., it is empowered to legislate in matters incidental to the execution 
of the judicial power ; this does not permit it to grant additional jurisdiction to 
the High Court, but merely to clothe it with such authority as may be necessary 
to enable it to exercise the judicial power assigned to it. The High Court is not 
a Common Law Court ; it is the creature of statute. When a Court draws its 
power from the common law it possesses all the functions which were held by the 
co-ordinate Courts in England, except so far as those attributes have 1)een limited 
or taken away by positive legislation. On the other hand those Courts which 
draw their powers from constitutional instruments and statutes passed thereunder 
possess those functions alone which have been expressly conferred ; they cannot 
aid, or enlarge their authority by appealing to the unwritten law behind the Con- 
stitution, except so far as there may l>e necessary implications. The High Court 
is not clothed with common law jurisdiction. It derives all its power from the 
Constitution, and laws passed by Parliament in pursuance thereof ; it is bound by 
the express grants contained in the organic law and in positive legislation. The 
limits of its authority are therefore fixed ; Parliament may perhaps fail to come 
np lo those boundaries ; it cannot pass beyond them — Ponieroi/j Const. Law^ p. 
619. 

The guarded way in which the Jtuiiciary Act proceeds to assign jurisdiction 
to the High Court, by specific grants, instead of in general terms, may be 
contrasted with the language in which the Supreme Courts of the States were 
originally created by Imperial Charters and Statutes, and by Colonial Acts passed 
thereunder. By the Act, 9 Geo. IV., c. 83 (1828), the Supreme Court of New South 
Wales and the Supreme Court of Van Diemeu's Land were created. It was pro- 
vided tiiat they should be Courts of Record, and that they should have cognizance 
of pleas civil, criminal, or mixed, and jurisdiction in all cases wliatsoever as 
fully and amply in New South Wales and Van Diemen's I^nd re8i>ectively, as 
His Majesty's Courts of King's Bench, Common Pleas, and Exche<]uer at West- 
minister, and * ' the said Courts shall be Courts of oyer and terminer, and gaol 
delivery, and the judges shall have the jurisdiction and authority in New South 
Wales and Van Diemen's Land respectively, as the judges of the Courts of the 
King's Bench, Common Pleas, and Exchequer in England, as shall be necessary 
for carrying into effect the several jurisdictions, powers and authorities committed 
to the said Courts respectively." It was further declared that the said Supreme 
Courts should be Courts of Equity having the same authority and jurisdiction as 
the Lord High Chancellor of Great Britain, acting lawfully within the realms of 
Kngland. Compare also Act 15 Vic, No. 10, passed by the Legislature of Vic- 
toria pursuant to authority conferre<l by the Imperial Statute, 13 and 14 Vic, c. 
59. By that Act the Supreme Court of Victoria was established. By sec. 10 of 
the Act it was provided *' That the said Court shall have cognizance of all civil 
pleas, and shall have jurisdiction within the said Colony of Victoria and its 
depen<lencies, to hear and determine all actions whatsoever, real, personal, and 
mixed, as fully and amply, to all intents and purposes, as Her Majesty's Courts 
of Queen's Bench, Common Pleas, and Exchequer of Pleas at Westminster, or 
either of them lawfully have or hath in England." By sec. 11 it was further 
enacted *' That the said Court shall have jurisdiction to en<juire of, hear and 
determine within the suid Colony of Victoria and its dependencies, all treasons, 
felonies, misdemeanors, and offences of what nature or kind soever, and whereso- 
ever committed, which can or may be enquired of, heard an<l determined in Her 
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Majesty's Court of Queen's Bench at Westminster, or in the Central Criminal 
Court in London." 

This section conferred on the Supreme Court of Victoria a general jurisdiction 
both civil and criminal in all cases whatsoever arising in the Colon}', and in 
dealing with those cases the Court was clothed with all the powers of the 
Superior Courts oi England. No such words are used in the Constitution creating 
the High Court, or in the Judiciary Act by which it has been organized. Itt 
jurisdiction is limited by the express grants ; what is not granted to it expressly, 
or by necessary implication is denied to it. 

(b) " Shall consist of."— The Constitution, sec. 71. provides that "the 
High Court shall consist of a Chief Justice, and so many other Justices, not le^s 
than two, as the Parliament prescribes." The constitutional minimum number of 
Justices is therefore three. Parliament might have prescribed a greater number, 
but in view of the limited amount of original jurisdiction assigned to the High 
Court it has not been deemed necessary to appoint more than the constitutional 
minimum. The Judiciary Act, sec. 43, fixes the salary of the Chief Justice at the 
rate of £3,5(X) per year, and of each other Justice at the rate of £3,000 per year. 
Kach Justice is entitled to an allowance to cover expenses incurred whilst travel- 
ling in the discharge of the duties of his office. No provision is made for payment 
of pensions on retirement. 

(C) ''Appointed by commission.'*— The Constitution Act, sec. 72— L, 
provides that the Justices of the High Court shall be appointed by the Governor- 
General in Council ; it does not prescribe any particular mode of appointment. 
One of the former methods of appointing colonial judges in the exercise of statatoiy 
authority was by letters patent. — Tod/i's Pari. Gov. in Col., 2nd ed., p. 829. In 
some statutes the appointment of judges is referred to as being made by commifsion. 

Letters patent have been described as letters of the Sovereign open, and 
sealed below with the Great Seal of England, conferring on a person some office, 
honour, privilege, or dignity. But now, by the Crown Office Act 1877, 40 & 41 
Vict. c. 41 s. 4, and Orders in Council thereunder, the Wafer Great Seal may be 
used in many cases instead of a waxen seal. Letters patent for inventions are 
sealed with the seal of the Patent Office — 46 & 47 Vict, c 57 s. 12. Letters patent, 
or overt, are so called from the circumstance that they are open, having the seal 
affixed and ready to be exhibited. Reciting the name and title of the Sovereign 
they are addressed: **To All to Whom these Presents shall come, Greeting." 
The concluding part runs — *' In testimony whereof we have caused these our 
letters to be made patent and the 3eal of our ... to be hereunto affixed. 
Witness Our Trusty and Well-beloved, &c., &c." (L.S.). 

A Royal Commission is a modified form of letters patent, having many of the 
features and the same effect as letters patent. A Commission is drawn in the 
name of the Sovereign, and addressed to the person intended to be honoured thos 
— *'To our Trusty and Well Beloved, &c.. Greeting." A Ck>romi88ion frequently 
concludes in the form as a letters patent except that in England it is sealed with 
the Sign Manual and Signet. In the Commonwealth letters patent and commis- 
sions are sealed with the Great Seal of the Commonwealth. 

Letters patent and Commissions have been the usual methods in which the 
Crown has, during many centuries, made grants of dignities and offices, and 
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delegate<l its judicial power to judges and justices. Among the latter may be 
Dientioned the commission of oyer and terminer and gaol delivery, and the com- 
mission of the peace under which justices sit in Quarter Session. In some cases 
great offices such as the office of the Governor of a Colony has been constituted 
and organized by letters patent under the Great Seal, whilst individual appoint- 
ments to ]\old the office have been made by commission . under the Royal Sign 
Manual and Signet. There does not appear to be any substantial difference 
between appointments by letters patent and appointments by commission except 
that in England one is passed under the Great Seal and the other under the Koyal 
Sign Manual and Signet. 

The following is the text of the commission appointing the Chief Justice of 
the High Court : — 

Commonwealth of Australia. 

His Excellency the Right Honorable Hallam, l^aron Tennyson, Knight (.»rand 
Cross of the Most Distinguished Order of Saint Michael and Saint George, 
Governor-General and Commander-in-Chief of the Commonwealth of Australia : 

To the Right Honorable Sir Samuel Walker Griffith, a member of His 
Majesty's Most Honourable Privy Council, Knight Grand Cross of the Most Dis- 
tinguished Order of Saint Michael and Saint George : 

Greeting — 
Know you that confiding in your loyalty, integrity and ability I, Hallam, Baron 
Tennyson, the Governor- General aforesaid, acting with the advice of the Federal 
Elxecutive Council, in pursuance of the Constitution of the Commonwealth of 
Australia, do hereby appoint you the said Samuel Walker Griffith to be Chief 
Justice of the High Court of Australia : to have hold exercise and enjoy the said 
office and the rights and privileges appertaining thereto subject to the Constitution 
and the laws of the Commonwealth. 

Given at Melbourne under my hand and the Great Seal of 
the Commonwealth of Australia, this fif tli day of October, 
(L.S.) in the year of our Lord One thousand nine hundred and 

three and in the third year of His Majesty^s reign. 

(Signed) Tennyson. 

By His Excellency's Connnand. 

(Signed) Alfred Dkakin. 

Entered on record by me in the Register of Patents, No. 1, p. 173, this fifth 
day of October, one thousand nine hundred and three. 

It is a settled principle of constitutional law that though the Crown could at 
one time by virtue of its prerogative, establish Courts and appoint judges to 
proceed according to common law, it cannot now create any new Court or appoint 
any judges except as authorized by statute. — Re The Binhop of Xatal^ 3 Moo., 
P.C (N.S.) 115. The erection of a new Court with a new jurisdiction cannot be 
effected without an Act of Parliament. — Coke, 4th Inst. 

With respect to tenure, the Constitution, sec. 72, makes no definite provision, 
hut sub-sec. Ii. declares that the Justices ** shall not be removed except by the 
Governor-General in Council, on an address from both Houses of the Parliament 
in the same session praying for such removal on the ground of proved misbehaviour 
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or incapacity. " This clearly shows that the tenure is during ^ood behaviour with 
special restrictions as to the mode by which misbehaviour or incapacity is to be 
proved and adjudicated on. The legal effect of the grant of an office daring 
good behaviour is the creation of an estate for life in the office. Such an estate is 
tenninable only by the holder's incapacity from mental or bodily infirmity, or by 
his breach of good behaviour. — Todd's Pari, Oov. in Eng., Vol. II., 2nd ed., p. 857. 

As early as Lord Coke's time, the Barons of the Exchequer were appointed 
during good behaviour, and at the Restoration of Charles II. the Commissions ol 
the Common Law Judges were in this form but there was no statutory restriction 
on the Crown's pleasure until 1700, when the Act of Settlement (12 & 13 WilL 
III., c. 2) provided that *' the judges' commissions be made qitam diu se bene 
gcHserint^ and their salaries ascertained and established ; but upon the address of 
both Houses of the Parliament it may be lawful to remove them." In 1760, by the 
Act 1 Geo. III., c. 23, it was further provided that judges' commissions should 
continue notwithstanding the demise of the Crown, and their salaries were 
secured to them during the continuance of their commissions. These enactments 
for securiu(( the dignity and independence of the Bench, form the basis of the 
constitutional provisions to a similar effect throughout the British Empire.— 
Quick and Oarran Annot. Const., p. 728. 

In the Australian colonies and in the Dominion of Canada, the Judges of the 
Superior Courts hold their offices during good behaviour, but they may be removed 
by the Crown for misbehaviour, whilst without any technical proof of misbehaviour 
they may be removed by the Crown upon an address from both Houses of the 
Colonial Legislature under the laws of which they have been appointed. The 
Constitutions of the Australian colonies provide for the removal of the Judges 
**by Her Majesty" in the before mentioned cases; the Governor and Executive 
of the colony have no decision at all. This practically means the reservation of 
the final power of removal to the Imperi&l Government acting on the advice of the 
Privy Council. The difficulties associated with any attempt to remove a colonial 
judge, whose removal must be confirmed by express reference to the Imperial 
Government, are illustrate<i by the numerous unsuccessful efforts made by the 
Legislature and the Government of South Australia to remove Mr. Justice Boothby, 
a puisne judge of that Province.— ^Wrf'^f Pari. Goi\ in CoL, 2nd ed., p. 846. 
Under the Constitution of the Commonwealth, following that of the Bf itijth Sorth 
America Art, sec. 99, the Judges of the High Court are removable by the Governor- 
General in Council on an address by both Houses. It has been argued in Canada 
that as the appointment of Judges begins there with the (Tovernor-General and 
not with the Sovereign, it also ends with the Governor-General, and that the right 
of appeal to the Crown and Council is excluded. — Todd's Pari. Oov. iti Cd,, 2nd 
ed., p. 835. This contention seems greatly strengthened under the Constitution of 
the Commonwealth by the use of the words ** Governor- General in Council," which 
makes the decision that of the Federal Executive ; here the responsibility is 
thrown on the Federal Executive, and in the absence of provision for appeal it 
would appear that its decision is final. The case, in fact, is closely analagoui to 
the removal of a British judge by the Crown on an address from both Houses of 
the Imperial Parliament. 

The provisions of the Constitution as to the address from both Houses differ 
from those of the Act of Settlement, the British North America Act, and the 
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Australian Ck>loDial Constitutions ; it requires that the address must pray for 
removal on the ground of ** proved misbehaviour, or incapacity." The action of 
Parliament is limited by the requirement of proof of definite charges. The liability 
to removal only arises when the condition of the tenure is broken. Though the 
procedure and mode of proof are left entirely to the Houses of Parliament to 
determine, it would seem that inasmuch as proof is expressly required the duty of 
each House is indistinguishable from one of a strictly judicial character. Even 
under the Act of Settlement it has been recognized that the procedure in Parlia- 
ment to vote an address for the removal of a Judge ought to be conducted on 
strictly judicial lines. It has been laid down that no address for the removal of a 
jadge ought to be adopted by cither House except after the fullest and fairest 
enquiry into the matter of complaint by the whole House or by a Committee of the 
whole House.— yWcr« Pari, Gov. in Eng., vol. 2, pp. 860, 875. The substantial 
distinction between the ordinary tenure of British judges and the tenure established 
by the Commonwealth Constitution is that the ordinary tenure is determinable on 
two conditions, either (1) misbehaviour, or (2) an address from both Houses ; 
whilst under this Constitution the tenure is only determinable on one condition — 
that of misbehaviour or incapacity — and the address from both Houses is prescribed 
as the only method by which forfeiture for breach of the condition may be Mcer- 
tained. — Quick and Oarran's Annot. Const., p. 731. 

8. The qualification (a) of a Justice of the High Court shall f^l^^^^^''''' *'' 
be as follows : — He must either be or have been a Jud^e of the (n.s.w.) 
Supreme Court of a State, or be or have been a practising barrister ' 

or solicitor of the High Court or of the Supreme Court of a State 
of not less than five years* standing. 

(a) •• Qualification of a Justice."—** For the due exercise of the great 
prerogative of which they are thus the guardians, the judges are surrounded with 
▼mrious securities. The first of these relates to their qualification. The Judges 
most be members of the legal profession. The Common Law Judges were until 
recently caNed to the degree of sergeant-at-Iaw, a condition which insured to the 
Judge the viginti annorum hicuhrationtis that the dictum of Fortescue requires. 
For the Judicial offices of statutory origin the Acts of ParliameDt under which 
they are respectively created usually specify some minimum amount of forensic 
standing." — HtanCs Gov. of Eng., p. 78. 

6. The Justices other than the Chief Justice shall have seniority. 
seniority according to the dates of their commissions, or when 
the commissions of two or more of them bear the same date accord- 
ing to the precedence (a) assigned to them by their commissions, 
or failing such assignment according to the order of their being 
•ftwoni. 

(a) "Precedence." — In the early Judiciary Acts of some of the Australian 

colonies provision was made to the effect that until the pleasure of the Crown be 

made known the Chief Justice of the Supreme (Jourt of the colony (uow State) 

•htU have rank and precedence above and before all persons whomsoever within 

I tlie colony (now State) excepting the Governor and Lieutenant-Governor thereof 
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and except all such i)er8on8 as by law or usage tuke place in England before the 
Lord Chief Justice of England. Supreme Court of Victoria Act (6th Jan., ISSS). 
15 Vict. No. 10. This is a recognition of the prerogative of the Crown, coupled 
with a temporary declaration to be operative until displaced by a legal exercise of 
the prerogative defining the rank and precedence of the Chief Justice of the State. 

As a general rule all matters relating to titular distinctions, honors, rank and 
precedence belong to the prerogatives of the Crown. The Crown is said to be the 
source and fountain of all honors and dignities. The Sovereign has undoubted 
right, by virtue of his prerogative, to give style, title, dignity and precedence in 
all parts of his Dominions. — Todd's Pari. Oov, in Coi., 2nd ed., 313. This, like 
other branches of the prerogative, can only be taken away by express legislatioD 
with the concurrence of the Crown. It has not been abdicated or renounced io 
Canada by the passing of the British North America Act 1867, nor, in Australia, 
by the passing of the Coimiitution of the Commonwtalth Act 1900. As a general 
rule Imperial honors in the colonies emanate directly from the Crown upon the 
advice of the Governor of the colony and Imperial Ministers, but not on the 
recommendation of colonial Executives. — Wcdrond, Letters of Lord Elgin (1833), 
p. 114 ; Todds Pari. Oov. in Col., 2nd ed., p. 315. This principle has been gener- 
ally recognized in the exercise of this branch of the prerogative in the coloniei. 
Rules and regulations in regard to honors and tables of precedence and deciakmi 
to determine controverted questions arising out of the same, are communicated to 
colonial Governors by His Majesty's Secretary of State for the Colonies. — Todd, 
lU, p. 316. 

The Crown in its capacity as part of the Constitution of a State can, under 
the new Federal system of Australia, exercise its prerogative to determine the 
rank and precedence initr se of State Judges and States Officers. The Crown in ita 
capacity as part of the Commonwealth, or Federal Government, can exercise its 
prerogative to determine the rank and precedence, inter se, of Federal Judges and 
Officers. In its capacity as the central authority of the Empire, the Crown, 
regarding the people and governing agencies of Australia as one political oon- 
niunity, can determine the rank and precedence inter st of Federal and State 
Judges and Officers, so as to harmonize coniiicting claims and establish in Australia, 
as it has done in Canada, a uniform rule of gradation in rank and precedence 
operative throughout the Commonwealth. 

of STjus/iJe^ '^' (1) I" ^^"^^ of ^^^^ absence (a) of the Chief Justice from 
U.S. «75. the Commonwealth, or of his inability to perform the duties of his 

office, all the duties and powers of the Chief Justice shall, during 
such absence or inability, devolve upon the senior Justice. 

(2) In case of the absence from the Commonwealth or 
inability of any Justice upon whom such powers and duties 
devolve, they shall during such absence or inability devolve upon 

the Justice who is next in seniority. i 

I 
(a) " Absence."— By the Imperial Statute, 22 Ceo. III., c. 7i», it waa I 

provided that if any person holding an office granted by Patent from the Crown 

shall be wilfully absent from tb.e Colony wherein the same ought to be exerdied i 
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without a reasonable cause to be allowed by the Governor and Council of the 
Colony, it shall be lawful for such Governor and Council to amove such person 
from office ; but any person aggrieved by such a decision may appeal to His 
Majesty in Council. The Statute is still in force and it has been repeatedly 
decided by the Privy Council that it extends to Colonial Judges. — Todd's Pari. 
Gov. of Col, 2nd ed., p. 828. 

By the Act of the Victorian Legislative Council, 15 Vict, No. 10, constituting 
the Supreme Court of Victoria, it was in sec. 5 declared that ** it shall be 
lawful for the Lieutenant Governor, with the advice of the Executive Council, 
to suspend from his office until the pleasure of Her Majesty be kuown any judge 
of the Supreme Court who shall be wilfully absent from the Colony without a 
reasonable cause to be allowed by the Lieutenant Governor and Executive 
Council." The Imperial Acts, 18 & 19 Vict., c. 54, and 18 & 19 Vict., c. 55, 
established new Constitutions in and for the Colonies of New South Wales and 
Victoria respectively. Sec. 38 of each Constitution enacted that ** the Commis- 
sions of the Judges shall continue and remain in force during their good behaviour." 
"It shall be lawful, nevertheless, for Her Majesty, Her heirs, or successors to 
remove any such judge or judges upon the address of both Houses of the Legiala- 
tare of the Colony." The Constitution of Queensland (Order of Council, 6th June, 
1859) contained a section similar to that in the Constitution of New South Wales. 
In this state of the law the following precedents occured : — 

In 1862 a case arose in Queensland involving the question as to the power of 

the Governor-in-Couucil to suspend a judge ; there was no local law in Queensland 

similar to 15 Vict., No. 10, which was in operation in Victoria ; the matter was 

referred to the Imperial Law Officers (Sir William Atherton and Sir R. Palmer), 

They reported to the Secretary of State for the Colonies that in their opinion the 

Imperial Act, 22 Geo. III., c. 75, was applicable to Queensland and that there was 

no constitutional reason why, in a Colony where parliamentary or responsible 

Government is established, the power conferred by that Act might not be 

continued to be exercised by the local Executive together with the power of 

removal upon a parliamentary address. In the absence of a local Act authorizing 

nupension for wilful absence, the law officers did not think that the Governor 

bad any power either with or without the advice of the Executive Council to 

tospend a judge, as distinguished from removing him under the power conferred 

by 22 Geo. III., c. 75 (76., p. 84.3). It should be stated, however, that the judge of 

^eensland had been appointed by Patent. 

In January, 1864, Sir Redmond Barry, one of the Judges of the Supreme 
Court of Victoria, desiring a short holiday informed the Governor (Sir Charles 
^rling) of his intention to leave the colony for a short period, but he did not 
'wmally ask leave of absence. The Governor referred the matter to the Attorney- 
'Wral (Mr. (4. Higinliotham) for his advice as to whether this procedure was 
«|ally correct. The Attorney General reported that judges had no right to act 
^;that leave should not be taken but should be allowed pursuant to the 
Colonial Act, 15 Vict., No. 10, sec. 5. This opinion was afterwards communicated 
^ Mr. Justice Barry by the Attorney General together with the minute of the 
Mecutive Council alioviing him leave of absence. Mr. Justice Barry wrote to the 
wvemor stating that he did not consider it necessary to obtain leave of absence 
Wore leaving the Colony ; that since the passing of the Con»lUution Act the 
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poflition of Supreme Court judges had been altered ; that under that Act the 
judge was appointed during good behaviour and was removable only upon the 
address of both Houses of the Legislature ; he denied the right of the Executi\'e 
Council to call in question his judicial conduct. Subsequently the Chief Justice 
(Sir W. Stawell) transmitted to the Attorney General, to be forwarded by the 
Grovernor to the Colonial Secretary, a petition to the Queen signed by the judges 
of the Supreme Court praying that the question whether as regards the said 
judges the Imperial Act, 22 Geo. III., and the Colonial Act, 15 Vict., No. 10, 
aforesaid, were still in force, might be submitted to the Privy Council to be 
heard and determined. • The Secretary of State for the Colonies (Mr. Cardwell) 
referred the petition to the Law Officers of the Crown (Sir R. Palmer and Sir R. 
P. Collier). On 10th January, 1866, the Law Officers advised '* that notwith- 
standing the passing of the Constitution Act (18 & 19 Vict., c. 65), the Oovcmar 
and Council can still * amove' judges under the Imperial Statute, 22 Geo. IIL, c 
75, and that the Governor and Council probably retain the power of saspendiBg 
Judges under the local Act." TodtVft Pari. Gov. in Col., 2nd ed., p. 843. After 
confirming the opinion of their predecessors in the Queensland case, the Lav 
Officers proceeded " We also think it is the better opinion, that they can still 
suspend Judges under the local Act, 15 Vict., No. 10, sec. 5, the power of sospen- 
sion, for the causes therein mentioned, being not inconsistent with the tenure of 
the office during good behaviour, especially if the office is (as we consider it to be) 
held subject to the power of amotion, for the like causes, given by the 22 Geo. 
IIL,c. 75."-/t/. 

The Judicial Committee of the Privy Council did not entertain the petiUoo 
of the Judges. The President of the Council decided *' that on grounds both cf 
previous practice and of principle, it was inexpedient to comply with the Jodgci* 
application. The question raised by the Judges is as yet entirely of an abstract 
and theoretical character, and it appears to the Lord President to be highly incoa- 
venient to call upon a Court of Appeal — such as the Judicial Committee of the 
Privy Council is, in relation to the Colonies— to decide abstract questions of law, 
so that whenever a case actually arises for the application of the law it »bould bt 
pre-determined."— 7'ofW.s Pari. Gov. in Col., 2ud ed., p. 843. 

In Marcli, 1S97, a memorandum on the tenure of office of the Judges of the 
Supreme Court of Queensland was presented by all the Judges of the Supreme 
Court of Queensland to the Government. It contains a review of the cases and 
the Statutes, and concludes: — "(1) that the judges of Queensland, not being 
appointed by patent, do not fall within the terms of the Act 22 Geo. III., c 75; 
(2) that if they do, a power of removal for absence not amounting to misbehaviosr 
is inconsistent with the tenure of their office, and is therefore abrogated ; and (3) 
that the power of removal for what appears to the Governor in Council to be mit- 
behaviour— is also inconsistent M'ith that tenure." The Statute 22 Geo. III., c. 75, 
has no application to the Justices of the High Court. Their tenure and their 
removal are the subject of the express terms of the O)nstitution. 

justioejinot to 8. A Jiistice of the High Court shall not be capable of 

bold other office » XT" 

accepting or holding any other office or any other place of profit (a) 
within the Commonwealth, except any such judicial office (6) as 
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may be conferred upon him by or under any law of the Common- 
wealth. 

(a) "Any other office or place of proflt."— A Justice of the High 

Court cannot hold any other office or any other place of profit within the Com- 
monwealth ; that is he cannot hold any other office or place, public or private, to 
which a salary or remuneration is annexed. The prohibition applies to an office of 
profit as well as to a place of profit. One consequence of this section, combined 
with the Constitution, sec. 4, is that a Justice of the High Court could not accept 
the office of Administrator of the Government of the Commonwealth. Honorary 
and unpaid offices and other judicial offices within the gift of the Federal Govern- 
meot are exceptions to the prohibition. A Justice would not, by acceptance of a 
prohibited position, ipso facto forfeit his office, but his conduct in doing so would 
probably be *' proved misbehaviour '' warranting an address from botli Houses 
praying for his removal. As to what constitutes an office or place of profit under 
the Crown, see Rogers on Elections^ vol. II., pp. 8, 25 ; Bowman v. Hood (1899), 9 
Q.L.J., 272. 

(b) ''Judicial Office."— The Constitution, sec. 71, sUtes that *»the 
Judicial Power of the Commonwealth shall be vested in the High Court 
and in any such other Federal Courts as the Parliament may create ; " 
■ec. 72 prescribes the tenure and security of salaries of Justices of 
the High Court and of other Courts created by the Parliament. The 
Judiciary Act, sec. 8, whilst disqualifying a Justice of the High Court from 
accepting, or holding any other office of profit excepts from the disqualification 
any such judicial office as may be conferred on him by any law of the Common- 
wealth ; this suggests the question whether any judicial power can be exercised 
eicept by Courts constituted as required by the Constitution, sec. 72. There may 
be a certain amount of judicial power interwoven with some offices which are not 
of the same high degree as those held by Justices of the High Court. In the 
United States such subordinate judicial positions are occupied by officers who are 
not within the protection of the Constitution, as regards salary and tenure, such 
as members of the Inter-State Commission and members of Courts Martial. It is 
considered by some authorities that the Constitution in securing the tenure and 
salaries of Justices of the Supreme Court *'and other Courts," refer to Judges 
who exercise all the regular and permanent duties belonging to a Court in the 
ordinary popular signification of the term — Strgeant ** On The ConslittUion " — 
cited Story lft34 (n.). Public Service Commissioners, Boards of Enquiry, and 
Officers who may perform functions partly judicial and partly ministerial are not 
•• Courts '* within the meaning of the Constitution. 

The same may be said of Courts Martial appointed to administer military law 
applicable to the defence forces of the Commonwealth. The Inter-State 
Commission when appointed will be a judicial tribunal exercising judicial functions 
of an important character, but the salaries and tenure of its meml>ers are deter- 
mined by the Constitution, sec. 103. — Harrinon Moored Conxt. of the Common- 
weaUh, p. 281. The Court of Conciliation and Arbitration Bill 1903 provided for 
the exercise of important judicial functions and that it4 President must be a Justice 
of the High Court ; its other members might be laymen whose salaries and term 
ol office were the subject of separate provision. 
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SSn^'o^LTj^Tm; 9. Every Justice of the High Court shall before proceeding 

81 A 32 Vict. ^^ discharge the duties of his office take an oath (a) or affirmation 

a 72 8. 4. ^f allegiance in the form in the Schedule to the Constitution, and 

also an oath or affirmation in the form following : — 

I A.B. do swear that I will well and truly serve our 
Sovereign Lord the King in the office of a Justice 
of the High Court of Australia and I will do right 
to all manner of people according to law without 
fear or favour affection or ill-will : So help me 
GOD. 

Or I A.B. do solemnly and sincerely promise and declare 
that (tCc. as above, except the words " So Iielp m 
GOD''). 

(a) " Oath/* — In English law various provisions have from time to time ben 
made to secure and protect the Judges against the influences of the Crown iwi 
those in high places. '*The first is the prohibition of the interference of the 
Crown under any of its seals with the due course of justice. The second it the 
oath of the Judges as settled by Statute. The third is the permanence given to 
the tenure and the salaries of the Judges by the Act of Settlement. The foaithii 
the amendment of these provisions of the Act of Settlement at the commenoemeDt 
of the reign of George ill.^'—HeanVs Gov, of Eng., p. 80. "In the rdgn of 
Eklward III. several other attempts were made to secure the better administratioii 
of justice. Among them was the regulation of the judicial oath. It was provided 
that the Judges shall swear that they will not receive any fee or present except 
meat or drink of very small value ; that they will not take robes from uyoM 
except the King, or give counsel M'hen the King is party, and farther that they 
will not regard any letter or message from the King with relation to any point 
depending before them." — /6., p. 80. 

Seat of the High Court. 

SMt^of the High 10. The principal seat (a) of the High Court shall be at the 

seat of Government. Until the seat of Government is established 
the principal seat of the High Court shall be at such place as the 
Governor-General from time to time appoints. 

(a) ** Seat. ''—As to the seat of Government, see Const., sec. 125; •■ to 
Principal Registry at the principal seat of the Court, see sec. II, infra; tsto 
sittings of the High Court at the principal seat, see sec. 12, infra. 

The Governor-General with the advice of the Federal Executive Council bai 
ordered and declared that until the seat of Government is established or ontil 
otherwise ordered the principal seat of the High Court shall be in Melboums tod 
the Principal Registry of the High Court shall be at the Supreme Court Hooi^ 
Melbourne. Commonwealth Gazette, 3rd Oct., 1903, p. 626. 
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11. (1) There shall be a Principal Registry (a) of the Higli R^v-utries. 
Court, which shall be at the principal seat of the Court. 

(2) There shall also be a District Registry of the High 
Court in every State except the State in which the principal seat 
of the Court is situated. Such District Registry shall be at the 
seat of Government of the State. 

(3) The Governor-General may on the recommendation of 
the Justices of the High Court, or a majority of them of whom 
the Chief Justice is one, establish District Registries at other 
places within any State or Territory. 

(a) " Registry •"'—Compare this section with the Judicature Act 1873, sec. 
60, el Htq.^ and the practice thereunder. ChittyU Archhold, 14th ed., p. 1,421 ; 
compare also the organisation of the Supreme Court of Queensland under the 
Supreme Court Acts 1867 to 1895. As to the sittings of the High Court at the 
Principal Seat, and at each place where there is a Registry, see sec. 12, infra ; as 
to proceedings in District Registries, see H.C.P. Act, sec. 6 ; as to transfer of 
oauses from one Registry to another, see t&. sec. 7, et seq. ; 

12. Sittings (a) of the High Court shall be held from time to piace of sittinj? . 
time as may be required at the principal seat of the Court and at 

each place at which there is a District Registry. 

(a) " Sitting^.^— As to matter heard at one place being dealt with at 
another, see sec. 13, iv/ra ; as to power of Court to make rules regulating the 
sittings of the High Court and Justices, see sec. 86 (a), infra ; as to sittings of 
Foil Court and single Justices, see Or. 48, rr. 1, 2; as to places for hearing appeals, 
see Rules of Court, Oct. 12th, 1903 ; as to venue in suits for penalties, taxes and 
forfeitures, see sec. 82, et neq.^ ivfra ; as to change of venue, see H.C.P. Act, sec. 25. 

13. When any cause or matter has been heard at a sitting Matter heard at 
of the High Court held at any place the Justice or Justices before i>e further dealt 

° "^ ^ , with at another 

whom the matter was heard may pronounce judgment or give p^»^ 
further hearing or consideration to the cause or matter at a sitting 
of the High Court held at another place. 

14. (1) When any cause or matter, after being fully heard Reserved 
before a Full Court, is ordered to stand for judgment, it shall not cr. a 57 vict. 
be necessary that all the Justices before whom it was heard shall 

be present together in Court to declare their opinions thereon, 
but the opinion of any of them may be reduced to writing and 
may be read by any other Justice (a) at any subsequent sitting of a 
Full Court at which judgment in the cause or matter is appointed 
to be delivered. 
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(2) In any such case the question shall be decided in the 
same manner, and the judgment of the Court shall have the same 
force and effect, as if the Justice whose opinion is so read had been 
present in Court and had declared his opinion in person. 

(a) " Read by any other Justice."— But for the authority conferred 
by this section, the Justice would have been required to deliver personally his 
judgment in open Court ; Melville v. Phillips, 9 Q.L.J., 114. See also AlUn v. 
Lodgfe, 8 A.L.T., 129. 

Part III. — Jurisdiction and Powers of the High C!ourt 

GENERALLY. 

furiSktion. ^^- The jurisdiction (a) of the High Court may, subject to 

the provisions of this Act, be exercised by any one or more 
Justices sitting in open Court (6). 

(a) ''Jurisdiction.^ — The ideas of jurisdiction and judicial power are 
sometimes blended and confused but they are clearly distinguished in the Coost, 
sec. 71, and in the heading to Part III. of the Jud. Act. Sec. 71, says that the 
udicial power of the Commonwealth shall be vested in the High Court and in 
such other Federal Courts as the Parliament creates and in such other Courts as it 
invests with Federal jurisdiction. ** Judicial power" is there plainly coutraited 
with *' Federal jurisdiction " ; all the appellate power and a portion of the original 
power is absolutely vested in the High Court and cannot be taken from it, Vat 
Parliament is authorized, if it thinks fit, to invest the State Courts with Federal 
jurisdiction by which they could exercise nearly the whole of the original power. 
Jurisdiction, therefore, denotes the territorial boundaries within which and the 
descriptions of cases founded on the subject-matter and the character of the partiei, 
with respect to which, a Court can judicially act. Judicial power is the whole mm 
of the judicial authority which can be exercised by the Court within the area ofiti 
jurisdiction. Thus the High Court is authorized to entertain a suit between residents 
of different States. On the face of the Record it must appear that such a dispute 
is involved. If it does, jurisdiction arises and remains unless or until the ooo* 
trary appears during the progress of the case. This is jurisdiction. ]n administer- 
ing justice in such a suit the Court may be called upon to apply and interpret 
either State laws or Federal laws or both. To determine rights and obligations, to 
grant appropriate remedies, to award damages and costs, to enforce respect to its 
writs by commitment for contempt if necessary, is judicial power. The High 
Court can entertain a suit respecting a cause of action arising under the Constitu- 
tion. Such an allegation must appear on the face of the record ; if so, jurisdiction 
attaches and remains until the contrary is shown. The Court then enters upon the 
investigation of the case, and ascertains and applies the law. 

A total want of jurisdiction cannot be cured by the consent of the partiei — 
Jones v. Owen, 5 D. & L. 669 ; 18 L. J.Q.B. p. 8 ; WtUeahy v. Withers, 4 E. & B., 759 ; 
24 L.J.Q.B., p. i:U ; Reg.y. Shropshire County Court Jwlge, 20Q.B.D., 248; Hanmh 
V. Drake (1902) 8 A. L.R. (CN.), 69 ; Ex parte Tighe, Legge^s Rep. (N.S. W.), lioa 
No consent can give jurisdiction to a Court if the condition which goes to the root 
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of jurisdiction is not fulfilled. Reg, v. Esitx, (1895) 1 Q.B. 38. Where an Act 
creating a Court is silent with respect to certain incidental matters the Court is 
sometimes held to have what is called ''inherent jurisdiction," such as the power to 
correct errors or mistakes which appear in its own records (see Notes to Judiciary 
Act, sec. 4, ** A Superior Court of Record ") or to grant costs against a person 
who wrongly puts it into motion. Pringle v. Secretary of State /or Indiay 40 Ch. 
D., 288 ; SttvtfM v. Bamett, 17 W.N. (N.S. W.), 38. 

With respect to the territorial limits of the jurisdiction the rule of the High 
Court of Australia will, no doubt, be the same as that which guides the High Court 
in England, viz., in order that an action may lie between parties resident in 
Australia '* in respect of an act committed in a foreign country, the act must be one 
which, if committed in Australia, would be actionable, and one which is not 
innocent according to the law of the country where it was committed ; but it is 
not necessary] that it should be the subject of civil proceedings in that country.'' 
The rule laid down in Phillips v. Eyre, L.R. 6 Q.B., 1 ; and The M. Moxham, 46 
L.J.P., 17 ; 1 P.D., 107, applied. Afachado v. Fontes, (1897) 2 Q.B. 231. Seealso 
Or. 8 as to actions against British subjects or foreigners out of the jurisdiction. 

The territorial jurisdiction of the Court extends over the areas under the 
jurisdiction of the States at the commencement of the Commonwealth. It includes 
the mainland of Australia and Tasmania, and the islands annexed to the States by 
the Crown, and placed under the jurisdictions of the States. In Queensland 
the Court has jurisdiction over islands in Torres Straits included in the area 
described in the Schedule 43 V^ict. No. 1, annexed pursuant to Letters Patent 
issued by Her Majesty in 1872 and 1878 and the proclamation in the Government 
GazHtt of 21st July, 1879 ; Reg. v. Gomez, 5 S.C.R. (Q.) 189. With respect to the 
jurisdictiou as to territorial waters, see The Territorial Waters JiirMiction Act 
1878. 

(b) Ol>en court. — See note (a) to the following section. A judge cannot 
pronounce judgment except in open Court unless under the authority of some 
sUtute ; Melville v. Phillips, 9 Q.L.J., 114. See also Allen v. Lodge, 8 A.L.T., 
129. Section 14 of this Act empowers an absent Justice of the Full Court, in any 
case in which judgment is reserved, to send his judgment in writing to be read by 
a brother Justice in open Court. 

Single Justices. 

16. The jurisdiction of the High Court may be exercised JhSolera?" ^" 
by a Ju.stice sitting in Chambers (a) in the cases following: — 

(a) Applications relating to the conduct (h) of a cause or 

matter ; 

(b) Applications relating to the custotly (c) management 

or preservation of property, or to the sale (d) of 
property and the disposition of the purchase money; 

(c) Applications for orders or directions as to any matter 

which by this Act or by Rules of Court is made 
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subject to the direction of a Justice sitting in 
Chambers ; 

(d) Any other applications which by this or any Act 
or by Rules of Court are authorized to be made to 
a Justice sitting in Chambers. 

But on the application of either party \he Justice may order the 
application to be adjourned into Court and heard in open Court 

(a) "Jurisdiction in Chambers."— The jurisdiction of the High Conrt 
may be exercised either in Court or Chambers. By open Court is meant a Court to 
which all the public have access as a matter of right. ** In open Court" in sec. 5 
(a) Debtors Act of 1869 means ** what anyone would take to bo a Court, with the usual 
accompaniments of jury box, the witness box, the Judge's seat, and seats for solici- 
tors, counsel and others" (per Coleridge, C.J., Kenyon v. EtMlwood, 57 L.J.Q.B., 
455). It does not include the private room of a Judge, though often used by him 
for hearing causes. A Judge sitting in Chambers does not mean that he is sitting 
in any particular room, but that he is not sitting in open Court {Hartmtmt ▼. 
Foster, 8 Q.B.D., p. 84). Whether the jurisdiction in any particular matter may 
be exercised by the Court or by a Judge depends upon the Statute or Rule of 
Court regulating it. 

As regards the English practice as to Chamber jurisdiction practically a Judge 
at Chambers has jurisdiction in all cases where his jurisdiction is not excluded 
expressly or by necessary implication by some rule or statute. Except under very 
special circumstances where both the Court and Judge have jurisdiction, the 
application should be made to the latter. Where a Statute expressly or impliedly 
directs that the application shall be made only to the Court a Judge has no power 
to interfere, and vice versa. But when a Statute in general terms and without any 
special limitation either expressed or to be inferred from its terms, gives any power 
to the Court, it may be exercised by a judge at Chambers. When the exprewon 
'Court or a judge' is used in the Rules of the Supreme Court, a judge at Chambers 
has jurisdiction ; but when the expression * the Court ' alone is used, he has not." 
(Chitty's Archbold Practice, p. 1,401, 14th ed.). Compare also Judicature Act 1873 
(36 & 37 Vic. c. 66, sec. 39). The High Court Procedure Act provides in several 
cases for the exercise of jurisdiction **by the Court or a Justice." "Justice," 
according to sec. 2 of that Act, means in the expression *' Court or Justice," a 
Justice of the High Court sitting in Chambers. The words occur in sees. 6, 7, 12, 
13, 14, 19, 20, 23, 24, 25, 35 (3), 36, 38, and passim through the rules in the schedule 
to High Co%irt Procedure Act. In all such cases application may be made to either. 
Sometimes the word ** High Court " only is used in a section — vide sec. 40, 
Judiciary Act ; sec. 17, High Court Procedure Act. In such cases it will be a 
question of construction as to whether the jurisdiction can be exercised in Chambers 
as well as in Court. The words ** Court " and ** Court or a Judge " have been the 
subject of judicial interpretation. **The Court" has been held not to include 
"Judge at Chambers" {Baker v. Oakes, 2 Q.B.D. 171 ; In re Davickan (18W), 2 
Q.B., 103). '* The Court " means the Court sitting in open Court, and ** a Judge'* 
means a Judge sitting in Chambers, per Kay, L. J., In re B. (1892) I Ch. 463. See 
also Dallow v.Oarrold, 14 Q.B.D., 546 ; Salm Kyrhurg v. Posnanski, 13 Q.B.D., 222. 
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The discretion given to the ** Court or a Judge " cannot be delegated ; Lamhton v. 
Parkinwn, 35 W.R , 545. 

The Justices may sit in Chambers either at the seat of Government or in any 
State (H.C. P. Act, sec. 6). When sitting in a State the Court is bound by the laws 
of the 8tat« as to procedure and evidence except as provided by the Constitution 
or laws of the Commonwealth. — Jud, Act^ sec. 79. The State Supreme Courts 
are invested with jurisdiction in Chambers in certain matters pending in the 
High Court. — JtuL Act, sec. 17. A Justice has power to refer a case from 
Chambers to the Full Court. — Jwi. Act, sec. 18. The decisions of a Justice in 
Chambers are subject to appeal — Jud. Acty sec. 34. Costs may be granted by a 
Justice in Chambers, and except with his leave, the decision may not be appealed 
from. — Jud. Act^ sees. 26, 27. 

Matters wnicn mat bk heard in Chambers.— In addition to the cases 
mentioned in this section, the jurisdiction in Chambers includes the following 
statutory matters : — Remitter of matters pending in the High Court to a State 
Court. — Jtid. Act, sec. 45; stay of proceedings in a District Registry, H.C. P. 
Act, sec. 6 ; transfer of causes from one Registry to another, lb. sec. 7 ; order for 
trial with a jury, lb. sees. 12, 13, 14 ; direction for trial of issues, lb. sees. 13, 
14 ; orders and commissions for examination of witnesses, lb. sec. 19 ; direction 
as to evidence by affidavit or orally in any matter, lb. sec. 20 ; amendment of 
defects, sec. 23 ; change of venue, lb. sec. 25 ; reduction of security on appeal, lb. 
sees. 35, 36 ; stay of proceedings on appeal, lb. sec. 38. See also Or. 40, r. 1. 
Ab to classes of actions which may come before a Justice in which applications in 
Chambers may be made ; see Jud. Act, sec. 30, and notes thereunder. 

Procedure in Chambers. — See Or. 40, r. 2, tt seq. 

(b) " Conduct of a cause or matter.'* — These words may be com- 
pared with those in the English Rules, Or. 16, r. 39. They have a definite mean- 
ing as applied to parties. The question often arises as to which of several parties 
shall have the conduct of proceedings. The general rule is that the plaintiff is the 
dominiui liti^. It often happens that several actions in which the parties, or some 
of them, are not identical are consolidated, or one action may bo continued as a 
test action, and the others stayed ; and then the question arises which plaintiff 
should have the management of the consolidated or test action. In cases of con- 
solidation, the plaintiff who first issued his writ is generally given the conduct of 
the proceedings {Ttale v. Teale, 1882, W.N., S3 ; The Never Despair, 9 P.D. 34). 
Where several actions raise the same or similar issues and one is selected to be a 
test action, the plaintiff in that action will have the conduct of the proceedings 
unless it is expressly provided in the order staying the other actions that the 
plaintiffs in these actions should have some control over the conduct of the test 
action. Where no such provision is made in the order, the plaintiff in the action 
selected as the test action will be the dominus litis ; so with the defendants. If 
several defendants are sued by the same plaintiff in different actions, e.g., for 
various infringements of the same patent, the Court will, in a proper case, either 
consolidate the actions, or select one representative case and send that for trial so 
as to determine all questions, the others being stayed meanwhile (Encyclopedia oj 
Laws, vol. 9, p. 436. See further, DanitlVs Chancery Practice, 7th ed., 812. A. P., 
Or. 16, r. 39, and cases cited thereunder). 
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** Cause," for definition of, see Jxud. Act, sec. 2. 
** Matter," for definition of, see Jvd, Act, sec. 2. 

(c) "The custody, management, or preservation of pro- 
perty." — These matters are further dealt with by Or. 37. Receivers may be 
appointed to assume the custody of property pending litigation concerning the 
same. As to cases in which receivers are appointed see Ktrr on Beceivers, 4th ed., 
Chap. II. See also note to sec. 29, H.C.P. Act. As to mode of application for the 
appointment of a receiver, see Or. 37, r. 7. Where a primd/acie case of liability 
under contract is established an order may be made for the preservation or interim 
custody of the subject matter of litigation, Or. 37, r. 4 ; as to when and how soch 
application should be made, see 2b. r. 5. 

Applications in respect of the management of property are made for instance 
in connection with trust estates under the direction or control of the Court. See 
DanieWa Chaticery Practice, 7th ed., p. 864. 

An order may be made upon the application of any party to a cause or 
matter, and upon such terms as are just, for the inspection, detention, and 
preservation of any property being the subject matter of the litigation. Or. 
37, r. 1. The preservation of property may be secured by the grant of an 
interim injunction [StreUey v. Pearson, 15 CD., 113), by the appointment of a 
receiver {Boehm v. IVood, 2 Jac. & W., 236 ; Oibbsy. David, L.R. 20, Eq. 373), 
by payment into Court ( IVank^yn v. Wilson, 35 CD., 180), by the property being 
ordered to be given up to and detained by an officer of the Court ( Velati v. Braham, 
46 L.J.CP. 415). ** The protection of legal rights to property from irreparable or 
at least from serious damage pending the trial of the legal right was part of the 
original and proper office of the Court of Chancery. In exercising the jurisdiction 
the Court does not pretend to determine legal rights to property, but merely keeps 
the property in its actual condition until the legal title can be established. The 
Couit interferes on the assumption that the party who seeks its interference hat 
the legal right which he asserts, but needs the aid of the Court for the protection 
of the property in question until tlie legal right can be ascertained. " Ktrr on 
Injunctions, p. 11, Chap. 3, sec. 1. — ** Protection of legal rights to property 
pending litigation." See also DanieWa Chancery Practice, 7th ed., p. 1,345. 

Application for injunction may be either ex jxirte or on notice. — See Or. 37, 

r. 7. 

(d) ** Sale of property and disposition of purchase money/* 

— The States have re-enacted 15 & 16 Vict, c 86, s. 55, which provides that if in 
any cause or matter relating to any real estate it shall appear necessary or ex- 
pedient that the real estate or any part thereof should be sold, the Court or a 
judge may order the same to be sold. See, for instance, 31 Vict. No. IS, a. 55 
(Q.), and practice as to sales by the Courts (Q.), Or. 68; Supreme Court Act 
189(), sec. 63 (5c) (Vic), and Or. 51, Or. 55 ; Equity Act 1901, sec. 14 (N.S.W.), 
and as to practice thereuuder see liich. Practice in Equity, p. 14. As to the 
practice under these sections, see Danitirt Chancery Practice, 7th ed., 872. 

As to an order for the sale of perishable goods, see Or. 37, r. 6. 

ctourtf"n"J?^i ^'^ W In any matter pending (a) in the High Court, not 

SchanlbJre!^^" being a matter in which the High Court has exclusive juris- 
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diction, the Supreme Court of a State shall, subject to any Rules 
of Court, be in vested s with federal jurisdiction to hear and 
determine any applications which may be made to a Justice of 
the High Court sitting in Chambers. 

(2) Such jurisdiction may be exercised by a single Judge 
of the Supreme Court sitting in Chambers, and the order of the 
Judge shall have the effect of an order of a Justice of the High 
Court sitting in Chambers. 

(a) "Matter pending in the High Court.*'— An action may be 
brought in the High Court involving a dispute between residents of different States 
or arising under the Constitution, or involving its interpretation. The above sec- 
tion gives the Supreme Court of a State jurisdiction to hear and determine 
applications in the action, whilst it is pending in the High Court, of the class 
generally disposed of by a Judge sitting in Chambers, such as those enumerated in 
•ec. 16 — see notes thereto. From judgments and orders so pronounced by a 
Sapreme Cour*- of a State, there is a right of appeal to the High Court under 
sec. 35 (r), irrespective of theaniount of money or value of property, or civil right 
involved. As to when matters are pending, see note to sec. 32, infra. As to 
matters in which the jurisdiction of the High Court is exclusive, see sec. 3S, infra. 

18. Any Justice of the Hisfh Court sitting alone, whether Reference to 

. ° o ' j..^j,l Court. 

in Court or in Chambers, and any Judge of the Supreme Court 
of a State exercising federal jurisdiction may state any case (a) or 
reserve any question for the consideration of a Full Court, or 
may direct any case or question to be argued before a Full ».'.ie. * '^ 
Court, and a Full Court shall thereupon have power to hear and 
determine the case or question. 

(a) '*May state any case.*'— The Judicature Act 1873, sec. 46, on which 
this section has been modelled, enabled a judge to reserve any case or point in a 
case. When a whole case has been reserved by a Judge for the consideration of 
the Full Court, the latter Court can determine it and direct judgment to be 
entered up without referring it back to the primary Judge ; James v. Oibwn, 17 
V.L.R., 104. Where a Judge has reserved a case or points in a case for the 
determination of the Full Court, he is bound by such determination and must 
direct the entry of judgment accordingly ; May v. Martin^ 12 V.L.R., 115. Uiion 
points reserved at the trial of an action for the consideration of the Full Court, 
the Court has no jurisdiction to order a new trial ; Smart v. Lobb, 16 V.L.R., 496 ; 
nor to disregard the findings of a jury ; Siade v. Victorian RailicayH ComminHioners^ 
11 A.L.T., 5. Where a single judge reserves points for the consideration of the 
Full Court, the Victorian practice is for the party who desires to set these points 
down for argument to make out a priecij^ only, and then the questions are set 
down for hearing; May v. Martin, 12 V.L.R., at p. 121. Under the Queensland 
practice where a motion before a single Judge is referred to the Full Court, the 
motion should not be set down on the Full Court paper, but should be move<l by 
counsel when motions are called for ; In re Wa/jners IViil, 11 Q.L.J., 57. As a 
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general rule of practice in all proceedings on points reserved the plaintiff has the 
right to begin ; Campbell v. Ktn\ 12 V.L.R., 384 ; Oreigv. Htitchiiuion, 16V.L.11., 
p. 335. As a rule only one counsel can be heard on a case stated ; Swan v. Per- 
pthLal TrwitetH Association, 3 A.L.R. (C.N.), 53. 

A question reserved may be merely collateral or subsidiary to the main issae 
such as the admissibility of evidence. In such proceeding the sole function of the 
High Court would be to answer the question submitted to it and send it back to 
the Justice or Judge who had reserved it and who will then proceed with the 
hearing and determination of the suit. 



Quorum of a 
Full Court. 



Quorum on 
a]ipeal8 from 
JudgeH of 
federal 
jurisdiction. 



AppHcuiion8 for 
leave to uppeul 
to Hiifh Court. 



Quorum of 
Ju.stirt's oil 
appeals from 
Si^ite .'»ui)rt'me 
Court?*. 



A Full Court. 

19. Except as hereinafter provided, a Full Court may be 
constituted by any two or more Justices of the High Court 
sitting together. 

20. The jurisdiction of the High Court to hear and deter- 
mine appeals from judgments — 

(a) of a Justice of the High Court exercising the 
original jurisdiction of the High Court ; or 

{b) of the Supreme Court of a State exercising federal 
jurisdiction when such jurisdiction is exercised by 
a single Judge ; or 

(c) of any otlier court exercising federal jurisdiction; 
or 

{d) of the Inter-State Commission ; 

and to hear and determine applications for a new trial of any 
cause or matter, after a trial before any such Justice or any such 
Court exercising federal jurisdiction, shall be exercised by a 
Full Court. 

21. (1) Applications for leave or special leave to appeal (a) 
to the High Court from a judgment of the Supreme Court of a 
State, or of any otlier Court of a State (b) from which at the 
establishment of tlie Commonwealth an appeal lay to the Queen 
in Council, shall be heard and determined by a Full Court. 

(2) The jurisdiction of the High Court to hear and deter- 
mine appeals from judi^ments of the Supreme Court of a State 
sitting as a Full Court, or of any other Court of a State from 
which at the establishment of the C'Ommonwealth an appeal lay 
to the Queen in Council, shall be exercised by a Full Court 
consisting of not less than three Justices. 
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(a) " Leave op Special Leave to Appeal."— Under the Judiciary Act, 
lec. 35(a) no appeal can be brought to the High Court from an interlocutory judg- 
ment of the Supreme Court of a State, except by leave of the Supreme Court, or by 
leave of the High Court. By 35 (h) there can be an appeal from the Supreme Court of 
the State to the High Court in any civil or criminal matter whatsoever with respect 
to which the High Court thinks fit to grant *' special leave to appeal " — see notes 
to sec. 35 (a) and (6). 

(b) " Op of any othep Court of a State."— The Constitution, sec. 73 
(ii.), recognizes four classes of Courts from the judgments of which appeals may be 
brought to the High Court— (1) Federal Courts, other than the High Court, created 
by the Parliament ; (2) State Courts invested with and exercising federal jurisdic- 
tion ; (3) Supreme Courts of States ; and (4) other Courts of States from which, at 
the establishment of the Commonwealth, an appeal lay to the Queen in Council. 
This provision recognizes that there may be some State Courts other than the n 
Supreme Courts from which an appeal could be brought direct to the Queen in 
Council. Among these Courts may be mentioned the Court of Appeal which was 
established in South Australia by a local Act, 7 Wilm. IV., No. 5, confirmed and 
strengthened by 24 & 25 Vict., No. 5. This South Australian Court still exists, 
although it is rarely resorted to. Under the Orders in (>ouncil 1860, an appeal 
could be brought direct from that Court to the Queen in Council. — Mowers Comw, 

22. Applications to the High Court for a certificate that a Quorum for 
question as to the limits inter se (a) of the Constitutional powers of to appeal to the 
the Commonwealth and those of any State or States, or as to the ^"Jj^^,^*^** 
limits inter se of the Constitutional powers of any tw^o or more 
States, which has been decided by the High Court, is one which 
ought to be determined by the King in Council, shall be heard 
and determined by a Full Court consisting of not less than three 
Justices. 

(a) " The limits inter se.** — There are three fundamental provisions in 
the Constitution respecting finality in appeal cases reaching the High Court. The 
first is, that in all api)eal8 whatsoever, whether from a Justice of the High Court 
or from a Court exercising federal jurisdiction, or from a Supreme Court of a 
State, the judgment of the High Court in all such cases shall be *' final and con- 
clusive." — Const., sec. 73. The second is, that although the right of a litigant to 
appeal from the High Court to the Privy Council is taken away, in all these cases, 
the Constitution does not impair any right which the King may be pleased to 
exercise by virtue of his Royal prerogative to grant ** special leave of Api>eal " 
from the High Court to His Majesty in Council.— Const., sec. 74. The third is, 
that to this reservation of the prerogative there is one exception, viz., *' Xo appeal 
shall be permitted to the Queen in Council from a decision of the High Cc»urt upon 
any question, howsoever arising, as to the limits inter hc of the Constitutional 
powers of the Commonwealth and those of any State or States, or as to the limits 
inter ne of the Constitutional powers of any two or more States, unless the High 
Court shall certify that the question is one which ought to be determined by Her 
Majesty in Council." — Const., sec. 74. 
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Decision in cave 
of difference of 
opinion. 

Qd. Uw. 



Contempt. 

See Jud. Act 
1873 B. 16. 



See also sec. 35, j)08l. 

23. When the Justices sitting as a Full Court are divided 
in opinion as to the decision to be given on any question — 

(a) 



the question shall be decided according to the 
decision of the majority, if there is a majority ; but 

(6) if the Court is equally divided in opinion, the 
opinion of the Chief Justice or if he is absent the 
opinion of the senior Justice present shall prevail, 
except in the case of an appeal from a decision of 
a Justice of the High Court or a Judge of the 
Supreme Court of a State exercising federal juris- 
diction, in which case the decision appealed from 
shall be affirmed. 

Provided that in the last-mentioned case if the Justice or 
Judge whose decision is appealed from reports to the Court that 
he desires that the matter shall be determined without reference 
to the fact that he has pronounced or given the decision, the 
opinion of the Chief Justice or senior Justice present shall 
prevail. 

The validity in certain cases of a judgment pronounced in accordance with 
sub-section (6) was questioned in The Colonial Sugar Co, Ltd. v. Irving, Brisbane 
"Courier" Reports, p. 325 (3rd Dec., 1903), where Real, J., expresseil a doubt 
whether the power given by the sub-section was constitutional, though possibly 
authorised by the Colonial Lawn Validity Act, 28 & 29 Vict., ch. 63, sec. 5. 

Enforcement of Process, 

24. The High Court shall have the same power to punish 

contempts (a) of its power and authority as is possessed at the 

commencement of this Act by the Supreme Court of Judicature 

in England. 

(a) ** Punish contempt."— Contempt of Court has been defined as a 
disobedience to the Court, or an opposing, or despising the authority, justice, or 
dignity thereof. It commonly consists in a party doing otherwise than he is 
enjoined to do, or not doing what he is commanded by the process, order, or 
decree of the Court.— li/tcr'^ Ahridg., tit. ** Contempt" A. In the case of SL 
Jameji Evening Pott {1142), 2 Atk., p. 471, Lord Chancellor Hardwiok said:— 
** There are three different sorts of contempt ; one kind of contempt is scandalizing 
the Court itself. There may be likewisecontemptof this Court in abusing parties who 
are concerned in causes here. There may bealso a conflict of this Court, in prejudicing 
mankind against persons before the cause is heard. And he adds : — ** There cannot 
be anything of greater consequence than to keep I he streams of justice clear 
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and pure, that parties may proceed with safety both to theniselves and their 
characters." Bex v. Almon (1765), Wilin. 256, it was stated that contempt of 
Court involves two ideas— first, contempt of its power ; and second, contempt of 
its authority. It has been an acknowledged principle that the power of 
summarily punishing for contempt is inherent in all Courts of Record from time 
immemorial; MilUr v. Knox (1838), 4 Bing. N.C., 574; Blackstone's Comm. 
Book IV., c. 20-iii ; Rtx v. Davism (1821), 4 Barn. & Aid., p. 340. There was 
formerly no neu<)S8ity to specify the particular matter which constituted the 
contempt; Shertjf of MicUUesex (1840), 11 Ad. & £., 273; but the modern 
practice has been to require that the alleged offence should be specified. This 
jurisdiction, as in other matters of the old Supreme Courts at Westminster, is 
now by virtue of the Judicature Act 1873, 36 & 37 Vict., c. 66, sec. 16, vested in 
the Supreme Court of Judicature in England, and is exercisable by the several 
divisions of that Court. 

According to modern cases the various kinds of contempt of Court may be 
classified under two heads— (1) Contempts direct, (2) Contempts indirect, or con- 
sequential ; OiwcUd on Contempt, 2nd ed. Any direct contempt is some insulting 
or aggressive act on the part of the offender, either in the face of, or within the 
precincts of the Court, or away from the Court, such as some violent act or 
offensive language in the presence of the Court, sending libellous letters to the 
Judge of a Court, attempting by communication to influence the decision of the 
Court, interfering with a sale directed by the Court, commenting on proceedings 
pending in a Court with the object of improperly influencing the decision of the 
Court. Indirect or consequential forms of contempt fall within the class of 
cases where the oflence is constituted by disobedience or neglect of some express 
direction of the Court, such as disregarding injunctions, or interfering with 
receivers or other persons acting under authority of the 0>urt; a party disobeying 
ao injunction is liable to be committed to prison for contempt ; a person not a party 
to the action 'or included in the injunction may be committed for contempt who, 
knowing of the injunction, aids and abets the person enjoined in committing a 
breach of the injunction ; Seaward v. Pnteraon (1897), 1 Ch. 545. 

The following cases of direct and indirect contempt have been decided by the 
Australian Courts : — The publication of newspaper articles of such a nature as 
being likely to lower the Court in the estimation of the public, and comments 
made during the proceedings which are directly calculated to prevent a fair trial 
amount to a contempt of Court. In re Syme, ex parte Daily Telegraph Newspaper 
Cofnpany, 6 V.L.R. (L.) 291 ; In re Syme^ ex {tart e M'Kinley, 6 V.L.R. (L.) 51 ; 
In re Feiyl, ex parte Hennan, 9 V.L.R. (L.) 143. Acts done or words spoken 
or written tending to create a bias or prejudice in the minds of Judges, jurors, or 
witnesses constitute a contempt of Court, even when not springing from any 
wrong intention. Letters in a newspaper written by a solicitor pending a 
criminal trial, and which were calculated to i)oi8on the minds of a jury, were held 
a contempt ; In re Daly, 15 V.L.R. 402. TheO)urt may punish for contempt both 
the proprietor and the publisher of a newspaper for matters appearing therein 
tending to prejudice the fair trial of an accused, even though neither the pro- 
prietor nor the publisher was aware of the intention to publish such matters or 
their actual publication until the newspaper has passed into circulation ; In re 
8yrM^ tx parte Worthinylon , 24 A.L.T. 123. See also Ex parte Butler, IS N.S.W. 
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L.R. (L.) 1.3*2. As to coutempt for articles published in newspapers ; see also St 
Xorthtm Argws^ 1 Q.L.J. Supp. 37; In re Elmcortkt ex parte Tompiitt, 17 
V.L.R. 391 ; In re Xorton, 18 N.S.W. L.R. (L.) 130 ; Ex jxirU CaiU/idd; Inn 
Norton, 19 N.S.W. L.R. (L.) 113; In re Hayntn, 17 W.N. N.S.W. 164; 21 
N.S.W. L.R. 359 ; Ex parte Smith, 1 S.R. N.S.W. 55. Comments on a witnees 
held a contempt ; R. v. JPCreadie, 16 W.N. N.S.W. 110. The Court has power <rf 
its ovirn motion to bring before it and punish persons guilty of contempt {In n the 
Eueniwj Xewn, 1 N.S.W. L.R. 211), and to institute proceedings for the summary 
and immediate punishment for contempt of its authority whether in reference to 
a pending case or not ; In re Echo and Sydney Morning Herald, 4 N.S.W. L-R. 
237 ; but in Be Syme, ex parte Worthington {tnipra), it was held that the power of 
the Court is limited to cases pending before the Court itself. Failure by a peraoo 
to comply with an order of the Court to stop a noise on his premises when Mich a 
noise disturbs the proceedings of the Court is a contempt of the Court ; In rt Vakin, 
13 V. L.R. 522. The Judge may in such cases act upon the evidence of his ovn 
Kenses and upon the reports of his officers as to its author (lb). Where contempt 
is alleged by disobedience of an order of the Court, an explicit statement of the 
facts constituting the alleged contempt is required ; M*Leod v. Henty, 25 V.LR. 
648. Members of a public body may be guilty of a contempt in refusing to obey an 
order of the Court. In re the Municipal District of Lambtan, 20 N.8. W. L.R. 37H. 
The following cases M'ere held to constitute a contempt : Non-payment of costs by a 
next friend ; Bra/Jford v. Cavanagh, 15 W.N. N.S.W. 226 ; disoltedience for noo* 
compliance with an order for payment forthwith of a weekly sum for the mainteo- 
auce of wife though wrongly included in the decree mmi ; Xinbet v. yvtb^l, 24 
V.L.R. 340 ; non-payment of costs occasioned by entering a caveat against grant 
of probate; In re Mary Elliott, ex parte Duff, 5 A. L.R. C.N. 46; failure by 
an executrix to file her accounts within the prescril>ed time ; In re Lockhart, 24 
V.L.R. 730; nonpayment of costs; Mtrritt v. Smith, 10 S.C.R. (N.S.W.) 23U; 
Ex jmrte Guext, 1 8.C.R.N.S. (N.S.W.) 129; assault on a process server; Inn 
Hartridge, 21 V.L.R. 22; interference with a sheriffs officer ; In re Hogg aiti 
Christie, 19 N.Z. L.R. 856; R. v. Campbell, 14 L.R. N.S.W. 532; Ex )nrti 
Sidney, 7 S.C.R. (N.S.W.) 134 ; R. v. Sarille, 8 S.C.R. (N.S.W.) 19 ; failure of 
witness to obey a subpena; In re Fitzgerald, 7 Q.L.J. N.C. 103; see also Mac- 
kenzie V. Dunn, 7 S.C.R. Eq. (N.S.W.) 88 ; disobedienceof an order for inspection; 
R. V. Dibbs, I N.S.W. L.R. 17. A Judge sitting in Chambers has power to 
commit for contempt of Court ; Wetdon v. Phillipt, 12 A.L.T. 166. 

In the United States a similar power to commit for contempt is veste<l in 
the Federal Courts. At one time it was extended so far as to punish the editor of 
a newspaper for publishing an account of a trial whilst the trial was in progreu, 
and there were many other cases in which this power to punish for contempt wai 
extended. In one case the District Judge of the State of Missouri punished a 
lawyer for contempt and he was imi)eached for his conduct on that occasioo; 
unsuccessfully, however, Ixjcause the constitutional majority of the Senate failed 
to agree that he had committed any impeachable offence. In consequence of what 
then occurred an Act was passed on 2nd March, 1831, entitled ** An Act Declara- 
tory of the F-.aw Concerning Contempts of Court." It provided that **the power 
of the several Courts of the United States to issue attachments and indict sum- 
mary punishments for contempts of Court shall not be construed to extend to any 
cases except the misbehaviour of any person or persons in the presence of the said 
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CoartSy or bo near thereto ais to obstruct the administration of justice, the mis- 
behaviour of any of the officers of said Courts in their official transactions, and the 
disobedience or resistance by any officer of the said Courts, party, juror, witness, 
or any other person or persons, to any lawful writ, process, order, rule, decree, or 
command of the said Courts ; " Curtis, p. 175. This Act did not in any way inter- 
fere with the power of the Federal Courts to enforce their judgments and decrees. 
The case of In re Dtbn, Pttitione.r^ decided 1895 and reported in 158 U.S., p. 564, 
is a striking illustration of the manner in which the Courts can enforce compliance 
with its decrees and injunctions by their power to commit to prison for disobedi- 
ence ; see articles by F. J. Stimso on ** The Modern Use of Injunctions," Political 
Scieiict Quarterly^ X. 189 (1895), and by William H. Dunbar "on Government by 
Injunction," Law Quarterly Rtvitio, XIII., 347 (1897) ; Boyd, p. 667. 

Practice. — As to practice with respect to committal for contempt, see 
Or. 3r>. 

28. The process (a) of the High Court shall run, and the Powers of 
judmiients (h) and orders of the High Court shall have effect and to whole 

^ ^ ^ ^ " Coranionweath. 

may be executed, throughout the Commonwealth. 

(a) "Process."— In its widest and most comprehensive signification the 
word " process " includes not only the writs of summons, but all other writs which 
may be issued during the progress of an action, and also those writs which are used 
to carry the judgments of the Court into effect, and which are termed writs* of 
execution. Process is the doing of something in a proceeding in a civil or criminal 
Court. What may be done without the aid of a Court is not process. A writ of 
euDimons, or a writ of sequestration is process. A distraint for rent at common 
law or by statute is not procosa. Blackamort'H Cane, 8 Rep. 157 (a) ; /?. v. Criip, 3 
Bl. Com. 3, 6, 7 ; In re WatMou, 6 Q.L.J., 208. All steps taken in execution such 
as seizure and sale are in the natural meaning of the word comprehended in the 
term, "process ; " per Lynch, J., in He Dtlahoyd, 11 Irish Ch. Rep. 407. " The 
power of each Court over its own process is unlimited ; it is a power incident to all 
Courts, inferior as well as superior ; were it nut so, the Court would be obliged to 
«it stiU and see its own process abused for the purpose of injustice." Per Alderson, 
B., Cockir V. TtmptHt, 7 M. & W., 5^)2, cited per Willes, J., Stammtn v. IIwjheH, 
18C.B., 535. 

(b) " JudfirmentySI.''— As to judgments, see Jud, Act, sec. 31 ; as to 
execution, nee Jud. Act, sec. 31 ; H.C.P. Act, sec. 26. 

Co,sU 

26. The High Court and every Justice thereof sitting in co^u. 
Chambers shall have jurisdiction to award costs (a) in all matters 
brought before the Court, including matters dismissed for want 
of jurisdiction (6). 

(&) ** Costs.** — As to ap[»eal on question of cobts, see sec. 27 infra ; as to costs 
in suits in which the Commonwealth or States are parties, see sec. 64 Infra ; as to 
power of Court to make rules as to taxation, see sec. 86 infra ; as to taxation and 
allowance of fees payable to barristers and solicitors and review of taxation, see 
Rules of Court, Oct. I2th, 1903, rr. 3, 4 ; as to costs generally, see Or. 46 ; as to 
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security for costs, see Or. 25, r. 9 tt seq. ; as to security on appeal, see High 
Court Procedure Act, sees. 35, 36. This section confers jurisdiction to aw&rd 
costs in all matters (see definition) brought before the Court. In proceediDg» 
under statutes the old practice was that apart from express provision the 
Court had no jurisdiction to deal M'ith costs ; Be Charity Schools of St, DunUan 
in the West, L.R. 12 Eq. 537 ; In re Wrezhanty Mold aud Connahs Quay BaUwaf, 
per Lindley, M.R., 1900, 1 Ch., 269. See aUo Booker v. OUl, 15 W.K. 
(N.S.W.), 158; Service v. Flatau, 16 W.N. (N.S.W.), 248; but compare alio 
Stevens v. Baniett, 17 W.N. (N.S.W. ), 38. "Costs are the creature of sUtnte," 
per Lutwyche, J., In re Birkman, 1 S.C.R. (Q.), p. 15; per Griffith, C.J., H. v. 
The J J, of South Brinbane, 11 Q.L.J., 83. Where an Act of Parliament giret 
jurisdiction to determine questions, but is silent as to costs, the Court has inherent 
jurisdiction to order a person wrongly putting it in motion to pay the costs ; Re 
Bombay Citil Fund Act, 40 C. D. 288. 

(b) " Want of Jurisdiction.''— This enactment is made to meet the old 
rule of ** no jurisdiction, no costs," for applications of which see In re Li$ltr 
Henry, 9 A.L.T., 125 ; Cayron v. Busseli, 24 V.L.R., 997 ; 21 A.L.T., 39. 
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No appeal as to 27. An appeal (a) shall not lie to the High Court from a 

decision of a Justice of the Court, or from a decision of the 
Supreme Court of a State exercising federal jurisdiction, with 
respect to costs which are in the discretion (6) of the Court, except 
by leave (c) of the Justice or Court. 

(a) '* Appeal.** — An appeal will lie without leave in respect of costa 
where a question of principle of law or practice is involved. (Per Jama, 
L.J., Be Bio Grande dc. Co., 5 CD., 282; Re Bayms Park Golf Club, (1899) 1 
Q.B., 961 ; Bew v. Bew, (1899) 2 Ch. 467; sed nde the judgment of Lindley. 
L.J., Adiiufflon v. Conynghavi (1898), 2 Q.B., 494. See also So. 1 North Phauix 
G.M. Co. Ltd. V. Phanix G.M. Co. Ltd., 6 Q.L.J., 310; Starkty v. Saim, 
7 Q.L. J. , N.C., 79. Where the terms as to costs were unreasonable under the dr- 
cumstances, the Full Court reviewed the order made by the judge at the trill; 
KilpiUrick v. Hmidart Parker da Co. Ltd., 22 V.L.R., .369. No appeal lies from 
the discretion of a judge as to costs where there is no question of principle involved ; 
Crowder v. Ilonjan, 3 W.A.L.R., \\\. There must, however, be a clear case before 
the discretion of a Judge will be interfered with ; James v. Greenwood, 2 
A.J.R., 41. In Moore v. Nolan, 4 V.L.R. (L.) 46.>, the Court refused to ioterfwe. 
The Full Court of Victoria held that it had no jurisdiction to hear an appeal on s 
question of costs only where they are by law left to the discretion of the Court 
below, whether it has exercised its discretion from right or wrong reasons, or ha» 
exercised no discretion at all, unless the leave of the Court or Judge making tbe 
order appealed from shall have been first obtained ; Bank of Auitralana v, Herrick, 
12 V.L.R., S32, ioWowmg Snelliwj v. Puliiug,29 CD., 85 ; Be Gilbert, 28C.D.,5tt. 
See also Jordan v. W'alktj-, 11 V.L.R., .346. For further authorities see cases cited 
A. P. under sec. 49, Judicature Act 1873. 

(b) ** Discretion.** — Subject to the provisions of the rules, the costs of ukI 
incident to all proceedings in the Court shall be in the discretion of the Court or 
a Justice, Or. 46, r. \, et fteq. 
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(C) " Bzoept by leave.**— If the judge does give leave under this 
•eclion, such order will not be over- ruled unless the discretion has been exercised 
on a wrong principle or there has been a disregard of facts ; Be Oilbert, 28 CD., 
549 ; Youufj v. Tkomat (1892) 2 Ch. 134. 

Absent Defendants (a). 

28. When there are several defendants in any cause pend- Nonappeftranoe 

•^ ^ of some 

ing in the High Court, if any defendant is not served with process <»<?'endwiu. 
and does not voluntarily appear, the Court may nevertheless 
entertain the cause and proceed to hear and determine it between 
the parties who are properly before the Court ; but the judgment 
given in the cause shall not conclude or prejudice other parties 
who are not regularly served with process and do not voluntarily 
submit to the jurisdiction of the Court. 

(a) " Absent defendants.**— The United States law (Revised Statutes 
sec. 737), from which this section is taken applies to cases ** where there are several 
defendants in any suit at law or in equity, and one or more of them are neither 
inhabitants of nor found within the district in which the suit is brought." It has 
been held under this section as regards suits at law, that on a joint contract, 
where a citizen sues the State where the suit is brought and a citizen of another 
State, and both are served with process, jurisdiction attaches, and the voluntary 
appearance of the latter will not deprive the Court of jurisdiction ; McClonkey v. 
Cobb, 2 Bond 16, Fed. Cas., No. 87(>2 ; Taylor v. Cook, 2 M'l^an, 516 ; Fed. Cas., 
No. 13,789 ; as any of the parties to a joint contract may be sued ; Clearwater v. 
Meredith, 21 How., 489. So an action lies against one of several executors ; U.S. 
V. Backus^ 6 M'Lean, 443, Fed. Cas., No. 14,491 ; and so of corporations where 
some of the corporators are citizens of another State than where the corporation 
wascreatcil ; Louisville R. Co. v. Lelson, 2 How., 497, but see Com. and R. Bank v. 
SfxKomb, 14 Peters, 60. A creditor may maintain an action against partners some 
of whom are not residents of the district ; Imbuach v. FcirtctU, 1 Black, 566. As 
regards suits in equity, il has been held that persons having an interest, and who 
should be made parties, are necessary parties, without whom no decree can be 
entered ; Shield* v. Burrow, 17 How., 130; Xorthern Jnd. R. Co. v. Mich. Cent. 
R. Co., 15 How., 233 ; Rihon v. Railroad Cos., 16 Wall., 445 ; Winttr v. Lwllow, 
3 Pbila, 464; Fed. Cas., No. 17,891. In ShitUh \. Barrow (supra), X\\^ Court 
held they can make no decree affecting the interest of any absent party, although 
that absent party might have been a competent party, if he could have been 
served, or might be a competent party if he choBo to come in voluntarily ; but in 
the absence of a party who^e interests will be affected by the decree, they cannot 
make any decree affecting his interests, and, if they can make no decree at all 
without affecting his interests, then they can make no decree. — Cwr^tx' Jurisdiction 
of the United States Court, p. 135. See also Minnesota v. Xorthern Struritits Co. 
(1901), 1H4 U.S. 199. Ab to parties held to V>e necessary and not necessary, 
•ee Dtstiys Federal Procedure, notes to § 24 ; sec also sec. 29 {infra). Notes to Or. 2. 

29. When, in any suit of which the High Court has Absent 
original jurisdiction, any deiendant is not a resident (a) of or found 
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within the Commonwealth and does not voluntarily appear in 
the suit, the Court may nevertheless proceed to exercise its juris- 
diction after such notice to the defendant and upon such terms as 
are prescribed by Rules of Court. 

(a) " Defendant not a resident."— The authority of a colonial Legis- 
lature to pass statutes authorizing the initiation of legal proceedings against 
defendants absent from the territory of the law-maker has been more than onc«' 
questioned, but is now firmly established. In Davks v. Orrtll (1878), 4 V.LR. 
(L.) 219, the Full Court of Victoria held it was bound by the enactmeut of thf 
Legislature, and that sec. 90 of the Common Law Procedure Statute 1865(Xo. 
274) conferred power to serve a writ of summons upon a foreigner resident out of 
the jurisdiction. Higinbotham, J., JR. v. Ca//, ex parte Murphy (1881), 7 V.LR., 
# at p. 123, remarked : — *' The provision for the service of writs of summons 
within fifty miles of the frontiers of Victoria {Common Law Procedure Statute 
1865, sec. 90), the attachment in Victoria of the property of an absent defendant 
{ib, sees. 211-228), and the Prevention •f the Influx of CriminaU Act, 18 Vict., 
No. 3, sec. 2, are instances amongst others which could be cited of interference 
by the Victorian Legislature M'ith persons or property beyond the territorial 
limits." luvLVtcewtoBse, Aahburyy. Ellis (1893). A.C. 339, the Privy Council 
held that 15 & 16 Vict., c. 72, the Act of Parliament which gives to the Legis- 
lature of New Zealand power " to make laws for .the {leace, order, and good 
government of New Zealand," on its true construction empowered the Legislature 
of New Zealand to subject to its tribunals persons who are neither by themselves 
nor their agents present in the colony ; that a law of the local Legitilature 
authorizing the local Courts in any case of contracts made or to be performed in 
the colony to decide whether they will or not proceed in the absence of the 
defendant was intra virtH and reasonable. Whether a judgment against an 
absentee without service of the writ will be enforced by the Courts of another 
country is a matter for those Courts to determine, and does not affect the validity 
of the local law. As to whether a judgment obtained in a colonial Court under 
such an Act where the defendant is or has been a resident of the colony will l«e 
recognized in the Courts of England ; see Lefroy^s Legislative Power in Canada^ 
p. 332. 

At common law a writ could never be served on a defendant out of the juris- 
diction. Down to the time ot the Common Law Procedure Ad 1852, there was no 
provision for such service. For a history of service out of the jurisdiction see the 
judgments of Huddleston, B., in Ltmitrn v. Anderson^ 12 Q.B.D., at p. 56 ; of 
Chitty, J., In lU Buh field, 32 CD., 123 ; and Field, J., in Hewitson v. Fabrt, '2\ 
Q.B.D., 8 ; Sirdar Ourdynl v. Rajah of Faridkote (1894), A.C. 670. This section 
contemplates the service of originating proceedings or notice in lieu thereof upon 
u defendant abroad. The Court may proceed in the absence of the defendant 
after such notice and upon such terms as are prescribed by Rules of Court. Or. S, 
r. 1, enumerates the cases in which service may be effected without the juris- 
diction. Service of an originating proceeding may be made upon a British subject 
residing beyond the Conmjon wealth ; /6. r. 2, and of notice of the originating 
proceeding uj)on a foreigner residing out of the jurisdiction ; Ih. r. 3. Upon the 
proof of service, in accordance with the rules, the Court or a Judge may direct the 
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plaintiff to proceed in the cause, although the defendant does not appear ; Or. 
8, rr. 2, 3. A defendant who denies the jurisdiction of the Court may enter a 
conditional appearance ; Or. 9, r. 12. 

Compare also sec. 738, Rev. Statutes of United States and notes thereon in 
Deity's Federal Proceflure, § 25, p. 146. 

For definition of residence see notes to High Court Procedure Act, sec. 6 (2). 

Part IV. — Original Jurisdictiox of the High Court. 

Extent of Jurisdiction. 

30. In addition to the matters in which original jurisdic- oripnai 
tioii is conferred on the High Court by the Constitution*, the <^onferred. 
High Court shall have original jurisdiction in all matters arising 
under the Constitution or involving its interpretation.§ 

"Orisrinal Jurisdiction of the Hi^h Court. "—The Constitution ha? 
conferred original jurisdiction on the High Court in certain matters which cannot 
be taken from it, and Parliament is authorized to confer on it additional jurisdiction. 
The combined result of the grant by the Constitution and the grant by the Judiciary 
Act, sec. .^, is that the High Court has original jurisdiction in the following 
matters : — 

1.* " Arising under any treaty : " (a) Const., sec. 75 (l.) 

2. " Affecting Consuls (b) or other representatives of 

other countries :" Const., sec. 75 (ii.) 

3. " In which the Commonwealth (c), or a person suing 

or being sued on behalf of the Commonwealth, is a 
party : " Const., sec. 75 (ill). 

4. " Between States (rf), or between residents (e) of 

different States, or between a State and a resident 
of another State : " Const., sec. 75 (iv). 

5. "In which a writ (/) of mandamus or prohibition or 

an injunction is sought against an officer of the 
Commonwealth : " Const., sec. 75 (v). 

6.§ " Arising under the Constitution or involving (g) its 
interpretation : " (h) Const., sec. 76 (i.), and Jud. 
Actyf^ec. 30. 

It is proposed to consider in detail the grant of judicial power contained in 
each of these sub-sections, but before doing so attention may be drawn to section 83 
infra, which enables the High Court to make orders or direct the issue of writs for 
certain special purposes therein enumerated. Sub-sees, (c) and {d) appear to con- 
tain grants of original juris<liction as to the High Court ; as to whether they are 
additional to or merely declaratory of the grant recited in and conveyed by sec. 30 
rematDS to be considereil. 
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(a) "Matters arisins: under any treaty."— A treaty is, in iu 
nature, a compact between two or more independent nations giving rise to mutul 
rights and obligations. IQone but sovereigns and independent powers, or their 
authorized representatives, are competent to contract treaties with foreign nations : 
Tofid's Pari. Oor. in Brit. Col. (2nd ed.) p. 247. Treaties are primarily matten 
of international law, and according to English law, the rights and obligatioDi 
which arise under them between the hi((h contracting parties, are not matten of 
positive law, they are matters in which the judicial courts have nothing to do. 
As a rule a treaty does not of itself create legal relations between private indi- 
viduals, and the municipal courts can neither enforce its observance nor decide 
whether it has been violated ; Elphinstone v. Bedreechund, 1 Knapp, 340. 

In England a treaty does not of itself have legislative effect and it cannot be 
the subject of judicial cognizance until it has received legal sanction and has been 
carried into operation, either by an Act of Parliament, or by the Crown in the 
exercise of statutory authority. Thus a treaty of cession does not operate to 
change the national character of a place until some act of possession has bees 
performed by the Crown {The Fama, 5 Rob. Adm. 106). Commercial treaties are 
frequently executed by Act of Parliament which gives them legislative effect ; see 
for instance the Imperial Act, 37 Geo. III. , c. 97f carrying into effect a treaty 
between Great Britain and the United States. Extradition treaties are carried 
into effect by Orders in Council under the Imperial Extradition Act* 1870 and 
IS73 and 1895 ; international arrangements as to copyright, by Order in Council 
under the International Copyright Acts ; Quick and Oarran's Annot. CowU., pp. 
769-70. " The legislature of any colony is free to determine whether or not to 
pass laws necessary to give effect to a treaty entered into between the Imperisl 
Government and any foreign power in respect to which such colony has a direct 
interest ;" Todd's Pari, Oor. in Col., p. 275. In the United States treaties are 
part of the supreme law of the land binding the judges in every State ; U.S. Const. 
Art. 6, cl. 2 ; DtHy'n Federal Procedure, § 12, p. 67 ; U.S. v. The Schooner Pe'jgy, 
1 Cranch, 103. 

The power of making laws to give effect to treaties, so far as they concern the 
Commonwealth, muut be deemed to be included in sec. 51, xxix., " External 
affairs." The M^ords "external affairs" are, however, wide enough to confer on 
the Federal Parliament the legislative power proper to a colonial legislature in 
respect of treaties. Sec. 132 of the Brttifth Xorth American Act, gives the Parlis- 
ment and Government of Canada ** all powers necessary or proper for performing 
the obligations of Canada or of any province thereof as part of the British Empire, 
towards foreign countries, arising under treaties between the Empire and such 
foreign countries." Under that section it was held that the (Imperial) ExtraditixM 
Act 1870, ap])lied to Canada, and was not inconsistent with the section ; and that 
the (Canadian) Extradition Act 1839, must be read with it; Ex parte CharU* 
Worms, 22 Lower Can. Jur., 109; Quick and Garran's Annot. Con*t.,p. 770. 
When a treaty has been duly carried into effect by legislative or executive authority 
legal rights and liabilities may arise under it which may be the subject of judicial 
cognizance, and the treaty itself may become the subject of judicial interpretation. 
A treaty is to be interpreted liberally and in such a manner as to carrry oat 
its manifest purpose; Tucker v. Alexandroff (1901), 183 U.S., 424. For 
instances in which treaties have been interpreted by the Courts, see csMS 
cited in Phillimort's Intern. Law, ii., 125 (2nd ed.) ; also Ex parte Mark*, 15 
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N.S.VV.L.R.. 179 ; Ex parte Rouamt, 15 N.S. W.L.R.,269 ; 11 W.X., 55 ; National 
Starch Manvf, Co. v. Muhh's Patent Maizena Co., 13 N.S.W.L.R. Eq., at p. 116. 
The Court will take judicial notice of a treaty contained in Order in Council ; B. 
V. MacDonald, 11 Q.L.J., 85. A treaty of extradition with a foreign State must 
be taken to be incorporated with and to limit the operation of Extradition Acts 
when any question of extradition from or to that foreign State is being con- 
sidered ; Reg, v. WiUon, 3 Q.B.D., 42. 

To give jurisdiction under this section it is not necessary that rights should 
be created by the treaty ; it is enough if they are protected by the treaty, from 
whatever course they may spring ; Neic Orleans v. De Armas, 9 Pet., 224. In the 
case of Owings v. Soncood's Lessee U. S., 5 Cranch. , 344, the question was raised 
as to what was a case arising under a treaty? It was an action of ejectment 
between two citizens of Maryland, respecting land in that State ; and the defend- 
ant set up an outstanding title in a British subject, which he contended was 
protected by the British treaty of 1794. . . . The Supreme Court of the 
United States held that not to be a case within the appellate jurisdiction of the 
Court, because it was not a case arising under the treaty. The treaty itself was 
not drawn in question, either directly or incidentally. The title in question did 
not grow out of the treaty, and as the claim was not under the treaty, the title 
was not protected by it ; and whether the treaty was an obstacle to the recovery, 
was then a question exclusively for the State Court. — Kent, Comm. 1, 325-6. 

Whether a treaty with a foreign sovereign has been violated, and whether a 
particular stipulation of a treaty has been voluntarily withdrawn by one party so 
as to render it no longer obligatory on the other are not judicial questions ; 
Chinese Exclusion Case, 130 U.S., 581. But a treaty may be the foundation of a 
private right, and then it does become a subject of judicial action as does any 
other private right; Miller's Const, of U.S., p. 322; United States v. Rauscher, 
119, U.S., 407. The question whether power remains in a foreign State to carry 
out its treaty obligations is in its nature political and it io not within the province 
of the Court to interfere with the conclusions of the political department in that 
regard ; Terlinden v. Ames (1901), 184 U.S.. 270. 

The Court will inquire into the exercise of the prerogative of the Crown with 
respect to treaties. ** A treaty may contain provisions which are ultra rirea 
of the prerogative, in part valid and operative and in part invalid and in- 
operative. A treaty is, indeed, not necessarily void by reason of the infrac- 
tion of some of its conditions though it may be voidable ; and the validity 
of it cannot be challenged, generally speaking, by any private person ; but a 
Court of justice when called upon to execute the provisions of a treaty may, 
at the instance of the subject, who is affected by them, examine whether those 
provisions are such as to be capable of legal enforcement." Per Sir Robert Phil- 
limore. — The Parliament Beige, 4 P.D., at p. 152. Reference is there made also to 
the various kinds of treaties requiring parliamentary sanction. 

The right of foreign corporations to carry on business in England without 
authority from Parliament remains uncjuestioned ( Westlake Private International 
Law), yet treaties have been made with other countries granting companies 
••commercial, industrial, or financial " the "power of exercising all their rights 
and of appearing before the tribunals, whether for the puri)Ose of bringing an 
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action or for defending the same throughout the dominions and possessions of the 
other power subject to the sole condition of conforming to the laws of roch 
dominions and possessions," Art. I. Anglo-French Convention, 1862 {Enqfrlopttdta 
of Laws o/EuQland, V^ol. III., p. 438). 

For any violation of a treaty not coming within the judicial cognizance, 
redress can be sought only through the channel of diplomatic representation. So 
far as British colonies and dominions are concerned the procedure in such caaei 
was recently laid down in a most explicit manner by Mr. Secretary ChaniberUiD 
in the case of the Dutch ship Voiidel. The owners of this ship complained to the 
British Government that the State Government of South Australia had declined 
to arrest the crew of the ship whilst she was in South Australian waters. The 
Secretary of State brought the complaint under the notice of the Governor- 
General of Australia. The Federal Government forwarded the papers to the State 
Government desiring them to furnish a report on the case. The State CTOvemment 
refused to report to the Federal Government on the ground that the latter had 
no jurisdiction in the matter. The Constitutional issues raised by the action of 
the South Australian (government were dealt with at length in two important 
despatches from the Secretary of State to the Lieutenant-Governor of South Aus- 
tralia, dated 25th November, 1902, and 15th April, 1903, in which Mr. Chamlier- 
lain indorsed the views of the Federal Ministers. " So far as other communitiet 
in the Kmpire or foreign nations are concerned,'' wrote Mr. Chamberlain, "the 
people of Australia form one political community for which the Government of 
the Commonwealth alone can speak, and for everything affecting external States 
or communities, which takes place within its boundaries, that Government is 
responsible. The distribution of powers between Federal and State authorities is 
a matter of purely internal concern of which no external country or community 
can take any cognisance. It is to the Cc^mmonwealth and the Commonwealth 
alone that, through the Imperial Government, they must look for remeily or 
relief for any action affecting them done within the bounds of the Commonwealth, 
whether it is the act of a private individual, of a State official, or of a State Govern- 
ment. The Commonwealth is, through His Majesty's Government, just as 
responsible for any action of South Australia affecting an external community as the 
United States of America are for the action of Louisiana or any other State of the 
Union. The Crown undoubtedly remains part of the Constitution of the State of 
South Australia, and in matters affecting it in that capacity, the proper channel 
of communication is between the Secretary of State and the State Governor. 
But in matters affecting the Crown in its capacity as the central authority of the 
Empire, the Secretary of iState can, since the people of Australia have become one 
political community, look only to the Governor-General as the representative of 
the Crown in that community. The view of your Ministers would, if adopted, 
reduce the Commonwealth to the position of a Federal League, not a Federation, 
and appears to me to bo entirely opposed not only to the spirit but to the letter of 
the Act." 

(b) '* Affecting Consuls or Representatives of other foreign 
countries." — The High Court has original jurisdiction to entertain suits 
** affecting Consuls and other representatives of other foreign countries.'' This 
jurisdiction is, in the Constitution, bracketed with that giving jurisdiction to deal 
with suits between States. The evident purpose of the framers of the Constitution 
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was to open and keep open the highest Court of the Commonwealth for the deter- 
mination, in the first instance, of suits involving a State, or a commercial 
representative of a foreign government. So much was due to the rank and dignity 
of those for whom the provision was made ; a provision, it will be seen, founded 
solely upon the character of the parties and irrespective of the subject-matter of 
the dispute. By the Judiciary Act the High Court is endowed with exclusive 
juris<liction in matters between States, but a Consul is neither deprived of the 
privilege of suing in a State Court if he chooses, nor can he claim immunity from 
being sued there ; per Waite, C.J., in Am€« v. Kansas^ 111 U.S., 449. 

Consuls are commercial agents only ; they are not diploniatic Representatives 
like Ambassadors. Ambassadors and public Ministers of foreign countries are 
exempt from both civil and criminal liability to the law courts of the country to 
which they are accredited ; Kent a Com.y vol. I., p. 44 ; Mnnurwi Bey v. Gadban 
(1894) 1 Q.R, 533 ; (1894) 2 Q.B. (C. A.) 352 ; Wentiake's Private International LaiCj 
p. 232. Consuls partake of the ordinary character of commercial agents, and are 
subject to the municipal laws of the country where they reside. Though the 
functions of a consul would seem to require that he should not be the subject of the 
State in which he resides the practice of the maritime powers is quite unsettled 
on the point, and it is usual and thought most convenient to appoint subjects of 
the foreign country to be consuls at its ports ; i6., nupra. As a general rule a 
consul is subject to the country in which he lives to the same extent as persons 
who are of like status as himself in all points except that of holding the consular 
office. It is agreed, however, that the official position of a consul commands some 
ill'defined amount of respect and protection ; that he cannot be arrested for political 
reasons, that he must be conceded whatever privileges and exemptions are neces- 
sary to enable him to fulfil the duties of his office, except such as would withdraw 
him from the civil and criminal jurisdictions of the Court?. — Hairs International 
Late (4th ed.), p. 334. 

The words of the Constitution, coupling consuls with **other representatives of 
other countries " seem to contemplate that jurisdiction shall only be conferred 
under this sub-section when the consul or other representative is affected in his 
official or representative capacity (see Conv. Deb. Melb., p. 2,456). This construc- 
tion is in harmony with the position of a consul as a public agent of the country 
which he represents. So far as his public position is cuncerned, the special pro- 
tection of the federal jurisdiction is thrown over him ; but where his public position 
is not affected there is no need to differentiate him from any ordinary citizen ; Quick 
and Oarran^s Annot. Const. ^ p. 771. In the United States it ha.s been held that an 
indictment for offering violence to the person of a public Minister is not a case 
•* affecting '* the Minister ; United Stata v. Orteya, 11 Wheat., p. 469. 

In the United States it was for a considerable time doubtful whether original 
jurisdiction in cases affecting consuls was exclusively vested in the Federal Courts, 
or whether the State Courts had concurrent jurisdiction ; in Darin v. Parkhard^ 
7 Pet., 275, the latter question was determined in the negative ; see also Bor^i v. 
Preston, 111 U.S., 252 ; but by subsequent legislation the State Courts are now at 
libertj* to take jurisdiction of such suits. Under our Constitution, coupled with 
the Judiciary Act, the jurisdiction of the High Court in these matters is 
expressly made concurrent with that of the State Courts. 

If a suit is brought against a consul in his own name the record shows that 
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the High Court has original jurisdiction. But suppose a suit is brought againit 
his servant, or agent, by which the interest of the consul might be affected. In 
that case also the High Court would have jurisdiction ; it would have it in all 
cases in which the consul is either a party to the suit, is directly interested in, or 
may be affected, or bound by the judgment ; Burgtss'a Pol. Sci. 11, p. 329. 

The phrase *' other representatives of other countries "is somewhat vague, 
but would presumably include all persons officially accredited to the Common- 
wealth by foreign governments. The expression ** other countries," occurs agaiu 
in sec. 51, i., where trade and commerce ** with other countries " means trade or 
commerce with persons outside the limits of the Commonwealth ; but a representa- 
tive of a country' can hardly mean anything else than an accredited representative 
of the government of the country. The parallel expression in sec. 51 leads to the 
inference that the expression '* other countries," in this section as in that, includes 
all countries outside the Commonwealth, whether British or foreign ; Quick and 
OarranU Annot. Count. ^ p. 77*2. 

(c) '* Oommonw^ealth ... is a party."— By this subsection 

jurisdiction is given to the High Court to entertain suits in which the Common- 
wealth is either a plaintiff or a defendant : but under the Constitution, sec. 78* 
the jurisdiction is not completely defined until Parliament has made lawi 
conferring rights to proceed against the Commonwealth in respect of matters 
within the limits of the judicial power. This has been done by the Judiciary AcU 
sec. 56, which enables any person to sue the Commonwealth in support of a claim 
founded either in contract or in tort. The Federal Parliament has thas conceded 
a much more liberal right of action against the Commonwealth than that conceded 
by Congress against the United States. 

The first Court of Claims established in the United States by Congress for the 
purpose of adjudicating on certain classes of claims against the Government gave 
the Court jurisdiction to hear and determine all claims founded upon any law of 
Congress or upon any regulation of the Executive Department, upon contract 
express or implied with the Government of the United States. In Xichoit v. 
U.S., 7 Wall., 12*2, an action was brought to recover an excess of customs doty 
upon certain liquor which the plaintiff alleged had leaked out during the voyage 
and which consequently had never been imported into the United States. The 
plaintiff hod paid the duty exacted but made no protest at the time ; he sabee* 
quently Hiied for over payment. The Court held (1) the duty could not be 
l)e recovered because it had not been paid under protest, and (2) that Congress did 
not intend to confer upon the Court of Claims jurisdiction in cases arising under 
revenue laws. 

By the Tucker Act (24 Statutes at Large 505 and 359) the Court of Claims 
was vested with jurisdiction of all claims founded on the Constitution of the 
United States or any law of Congress except pensions or upon any regulations of 
the Executive Department or upon any contract express or implied with the 
(lovernnient or for damages liquidated or unliquidated, in cases not sounding in 
tort, in respect to which claims the party would be entitled to redress against the 
United States if the United States were suable. In Hill v. United StattM, 149 
U.S., 59*J, the Court said that the United States could not be sued without their 
own consent and that they have never permitted themselves to be sued in any 
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Court for tort committed in their name by their officers ; held that a claim for 
damages for the use and occupation of land under tide water for the erection and 
maintenance of a lighthouse, without the consent of the owner, not showing that 
the (jiovernment had acknowledged any right of property in the plaintiff against 
them, was a cause sounding in tort in which the Court had no jurisdiction. In 
Doolfy V. U.S,, 182 U.S., p. 222, it was held that the Court of Claims had 
jurisdiction in an action for the recovery of duties illegally exacted upon merchandise 
alleged not to have been imported from a foreign country.— See also Quick and 
Oarran'a Annot. Consi.y p. 772. As to liability of Commonwealth to be sued, see 
Jud. Act, sec. 56. 

(O) ''Between States."— The suability of a State without iU consent 
has always been a thing unknown to British and American law ; this has often 
been laid down by Courts and jurists ; Haiis v. Louisiana, 134 U.S., p. 1. It is 
inherent in the nature of sovereignty not to be amenable to an action at law with- 
out its consent ; Hamilton in the FtdtraXisi, No. 81. The Constitution of the 
United States, like that of the Commonwealth, has given the Supreme Court 
exclusive original jurisdiction of suits between States, but both in America and 
Australia the suability of a State by a State is founded on express consent and 
acquiescence, first eniliodied in the draft Constitution and afterwards ratified 
by the people of the States. In America the suability of a Stat« by a State in the 
Supreme Court has never been denied, but the liability of a State to be sued in 
that Court by a citizen of another State, affirmed in the case of Chinholm v. 
OtorgiUy 2 Dall., 419, was vehemently challenged, and the decision created such 
an uproar that it lead to the Eleventh Amendment of the Constitution, which 
provides that the judicial power of the United States shall not be construed to 
extend to a suit against a State by a citizen of another State. 

In America, before the Union, controversies between the colonies were at 
times submitted to the Courts for judicial solution ; Peun v. Lord Baltimore, 1 • 

Vesey, Sen. 444. Disputes as to boundaries of colonial territories were submitted 
to the King in Council. With the union of the States and the extinguishment of 
diplomatic relations between them it was considered by the founders of the Con- 
stitution necessary to establish a new forum for the settlement of controversies 
between States. Referring to this provision of the Constitution a distinguished 
writer says :— *' The spectacle of a people submitting public controversies to the 
same mode of settlement as private law suits, and acquiescing in the decisions, 
has sot an example which foreign nations are about to imitate, not only in internal 
discords, but in those which are international."— /'o^ier. Const, of the. U.S., I., 45. 
'* This power," says Story, "seems essential to the preservation of the Union. 
Some tribunal exercising such authority is essential to prevent an appeal to the 
sword and a dissolution of the Government. That it ought to be established 
under the national, rather than under the State Government, or, to speak more 
properly, that it can be safely established under the former only, would seem to 
be a position self-evident and requiring no reasoning to support it. It may 
justly be presumed that under the national Government, in all coutroversies of 
this sort, the decision will l>e impartially made according to the principles of 
justice, and all the usual and most effectual precautions are taken to secure this 
impartiality by confiding it to the highest judicial tribunal." — Stoiy, Comm., § 
1681. 
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The Supreme Court of the United State has frequently declined to take 
jurisdiction in inter-State controversies, which, according to settled principlefl of 
jmblic law, are not the subjects of judicial cognizance ; Hans v. Louiitiana i^/.ra). 
The mere fact that the State is a plaintiff is not a conclusive test that the contro- 
versy is one in which the Supreme Court is authorized to grant redress against 
another State or its citizens ; Wiscounin v. Pelican Ins, Co.^ 127 U.S., 265. 

The most numerous class of cases in which the Supreme Court of the Unittd 
States has entertained suits between States has been that respecting disputed 
boundaries between States ; Iowa v. Illinoi>*^ 151 U.S., 238. It has been held that 
the jurisdiction is not defeated because of the fact that in deciding the question 
the Court must examine and construe compacts between States, or because the 
jurisdiction affects the territorial limits of the political jurisdiction and sovereignty 
of the States ; I'ivffiiiia v. Wtst Virginia^ 11 Wall., 39 ; Rhodt I. v. Massachut^tU^ 
12 Pet., it')' ; and Baler Annot. Const., p. 138. 

The Law Reports contain few other cases in Mhich the aid of the Court has 
been invoked in controversies between two States. The Court has declined to take 
jurisdiction of suits between States to compel the performance of obligations which, 
if the States had been independent nations, could not have been enforced judicially, 
but only through the political departments of their governments. Thus, in 
Kentucky v. Dennison, 2-t How., t)6, where the State of Kentucky, by her 
governor, applied to the Court in the exercise of its original jurisdiction for a writ 
of mandamus to the governor of Ohio, to compel him to surrender a fugitive from 
justice, the Court, while holding that the case was a controversy between two 
States, decided that it had no authoritj' to grant the writ. And in A>ic 
Hampshire v. Louisiana and Ntin York v. Louisiana, 108 U.S., 76, it was 
adjudged that a State to whom, purt^uant to her Statutes, some of her citizens, 
hohling bonds of another State, had assigned them in order to enable her to sue on 
and collect them tor the benefit of the assignors, could not maintain a suit against 
tlie other State in tlie Court. Sec also Chtrokktt Nation v. Otorijia, 5 Pet. 1, 2U, 
2S, 51, 7"). In the case of South Carolina v. Georgia, 93 U.S., 4, the Supieme 
Court, through Mr. Justice Strong, left the question open whether ** a State when 
suing in that Court for the prevention of a nuisance in a navigable river of the 
United States, must not aver and show that it will sustain some special and 
peculiar injury therefrom, such as would enable a private person to maintain 
a similar action in another court ; *' and dismissed the bill l)ecau8e no unlawfol 
obstruction of navigation was proved. — 93 U.S., 14. 

Under the words of this sub-section it has been held that in order to give 
juri8<liction it is not sufheient that a State is interested in a suit ; a State may be 
even exclusively interested in a suit and yet it would not be a suit in which the 
State is a party within the meaning of the Constitution ; Bank of United State* v. 
ThK Plant trn Bank, ^\\\\G2il., 904 ; Oshorn v. Bank of the Unittd States, 9 Wheat., 
738. 

" The phrases * controversies between two or more States . , . l)etwecn 
citizens of the same State claiming lamls under grants of different States' seeui to 
be unambiguous. The cases of suits between States have been mainly controversiea 
as to conflicting boundaries. It ha«, however, been held that as the United States 
Iius no power to impose on a State othecr as ^ucli, any duty whatever, and compel 
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him to perform it, a State cannot, by a suit against the governor of another State 
compel the performance of a duty by an officer of that other State, for there is no 
povfer delegated to the general government either through the judicial department 
or any other department, to use any coercive means to compel him ; Kentucky v. 
DeiinisoHj *24 How., 66 "; Federal BeHtraintM^ p. 198 ; in Osborne v. Bank of the 
United Staten^ 9 Wheat., 738, Marshall, C.J., said : **The eleventh amendment is 
of necessity limited to those suits in which a State is a party to the record," but 
he added '* the State not being a party to the record, and the Court having 
jurisdiction over those who are parties on the record, the true question is not one 
of jurisdiction, but whether in the exercise of its jurisdiction, the Court ought to 
make a decree against the defendants ; whether they are to be considered as 
having a real interest, or as being only nominal defendants." On the other hand 
he said ** this suit is not against the State of Ohio within the view of the Constitu- 
tion, the State being no party to the record '* ; tft., 218. 

The State of Pennsylvania, it has been held, has sufficient interest to sustain 
<tn application to the Supremo Court of the United States, in the exercise of its 
original jurisdiction, to maintain a bill in Chancery to compel by injunction the 
removal of obstructions from the Ohio. PtnnHyU?ania v. Wheelimj Bridge Co., 18 
How., 518 ; Baker Armot. Comt., U.S., 138. 

This sub-section of our Constitution only confers a jurisdiction ; it does not 

*^'*eate a right of action where none previously existed ; it does not extend the 

CH.tegory of cases in which a State may sue or be sued ; it merely enables certain 

**'its, within the scope of the judicial power, to be brought into the High Court. 

^y the (Constitution, sec. 78, the Federal Parliament is authorized to make laws 

*^^»if erring rights to proceed against a State "in renpect of matters within the 

^*^»iits of the judicial power." This limitation shows that no right of action against 

^ ^tate is conferred by the Constitution ; the Parliament only can confer a right of 

*^<^t.ion, subject to the condition that it must be within the limits of the judicial 

I^^^Mrer — seo Quick and Garrans Annot. Const., notes to sec. 78. 

By the Judiciary Act, sec. 58, any person making a claim against a State 
^*'^^<±ther in contract or in tort, in respect of a matter arising under the Constitution 
^^* "Under a federal law can bring a suit against the State either in the High Court, 
** it has original jurisdiction, or in the Supreme Court of the State. Hy sec. 59 a 
^*t«^temay sue another State in the High Court in respect of any claim arising 
^^^<ier the Constitution, or under a federal law. 

Referring to the corresponding provision in the Constitution of the United 
j*^^tes. Mr. Justice Gray said : *' The grant is of ' judicial power,' and was not 
^*^ tended to confer upon the Courts of the United States jurisdiction of a suit or 
*^^^>secution by the one State, of such a natine that it could not, on th« settled 
•*^*'iiiciple8 of the public and international law, be entertained by the judiciary of 
■^<i other State at all." Wisconsin v. Pelican Ins, Co. {supra) ; McClain Const, 
^^^»r, 694. 

In a recent case it was held that the words *' controversies between 

^«^tes" were intended to include something more than controversies over 

_ ^^'ritory, but that the jurisdiction was of so delicate and grave a character that 

^^ exercise was not contemplated save when the necessity was absolute, and the 

^^-tter itself proi)erly justiciable. To maintain jurisdiction, the controversy must 
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arise directly between the States, and must not be a controversy in the vindicatiop 
of grievances between private iudividuab. A bill by the State of Louisiana against 
the State of TexaH, complaining that Texas by unnecessary and unreasonable 
quarantine regulations was intentionally and absolutely interdicting inter-State 
commerce, was held to be bad, as its gravamen was not a special and peculiar 
injury such as would sustain an action by a private person, but Louisiana pre- 
sented herself in the attitude of parens patrice, trustee, guardian, or representative 
of her citizens. Nor could the bill be sustained as a controversy between a State 
and the citizens of another State ; Loiimava v. Texas (1899), 176 U.S., 1 ; Qukk 
and Garran's Anuot. Const. ^ p. 775. 

(e) "Residents of different States."— By sub-sec. 4 the High Court 
has original jurisdiction of suits between residents of different States. This has 
not been vested exclusively in the High Court, but may be exercised by it ooo- 
currently with the several State Courts entrusted with Federal jurisdiction. This 
new judicial power and jurisdiction created by this sub-section may be considered 
from two points of view— (1) the extent and manner in which it establishes a new 
and national forum for the trial of int^r-State law suits, a forum having aathority 
to decide cases in M'hich State influences, State interests, and State jealousies 
sometimes associated or assumed to be associated with the administration of State 
laws between residents of different States, might possibly be unfavourable to 
impartial justice ; and (2) the extent and manner in which the new forum will 
facilitate, simplify, and cheapen the service and execution of process. 

Federal authority to hear and determine controversies of this kind wm 
embodied in the Constitution of the United States because it was thought 
desirable to invest the jurisdiction in an impartial tribunal, presided over by 
judges unconnected with either plaintiff or defendant. It was felt that it might 
sometimes happen that local feelings, sentiments, prejudices, or preponessioDS 
may preclude a fair trial in the State Court, or at least give rise to fears or 
suspicions that such may be the case ; Cooley, Const. Law^ p. 139. ** By securing 
recourse to an unbiassed and competent tribunal, the citizens of every State 
obtain better commercial facilities than they could otherwise count upon, for 
their credit will stand higher with persons belonging to other States if the latt^ 
know that their rights are under the protection, not of local and possibly 
prejudiced judges, but of Magistrates named by the national Government, and 
unamendable to local influence." Bryce, Amer. Cotnm., 1st ed., vol. i., p. 314. 
'* Local feeling was of course much stronger in America in 1787 when the Consti- 
tution was adopted than at present. Englishmen who had claims against Ameriuui 
citizens failed to obtain their enforcement from 1783 till 1789, when the Federal 
Courts were established ; " ib. The jurisdiction of the Federal Courts was not, 
however, made exclusive of the State Courts in these cases which involve the 
consideration only of State laws. It was considered proper to allow the suit to 
1x3 brought in tlic first instance in a State Court, ** because in most cases no such 
influences will be suspected or feared, and the parties would go to trial in the State 
Court without objection ; " Cooky ^ Const. Law, p. 139. Accordingly it wm 
provided by statute that causes between citizens of different States might only 
under certain circumstances be removed to Federal Circuit Courts. 

Tiie reason which influenced the framers of the American Constitution to 
federalise inter-State litigation never existed to any extent in Australia. There 
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was no marked antagonism between any of the Australian colonies, or their people, 
to warrant any fear that a resident of one colony could not obtain a fair trial if, 
as a plaintiff, he went to law in another colony against a resident thereof, or if, 
as a defendant, he had to submit to the jurisdiction of another colony. Consider- 
ations of convenience, facilitation of legal proceedings and the avoidance of 
circuity of procedure, were the main justification of the inclusion of this sub-section 
in the new Constitution. 

In pre -federation times there was a protracted controversy as to the power of 
the Courts of one colony, acting under colonial laws, to direct the service of its 
process against persons domiciled in another colony. The constitutionality of laws 
passed by colonial legislatures authorizing civil process issued within a colony to 
be served beyond the limits of a colony, was often questioned. Service, of 
course, is generally recognised as the foundation of jurisdiction in civil cases. No 
man can be legally bound by a judgment given behind his back and without his 
having had an opportunity of being heard. (Per Erie, C.J., In re Brook, SSL. J., 
C.P. 246). Now, the Colonial Constitutions gave authority to the colonial legisla- 
tures to make laws for the peace, order, and good government of their respective 
colonies. Those legislatures were not sovereign, like the British Parliament ; 
their powers were strictly circumscribed and defined by their respective Constitu- 
tions, and it was contended that whilst they could legislate concerning the 
service of process within their territorial limits, they could not, in the absence of 
an express grant of power from the Imperial Parliament, give their Courts juris- 
diction over persons and property situated outside those limits. In several cases 
the Colonial Courts have been asked not to shrink from the responsibility of 
declaring void colonial legislative enactments which purported to apply to acts 
done by persons residing, and property located, outside the territorial limits. In 
most of these cases the Courts have refused to disregard the mandates of the 
legislative departments. — Quick and Oarran^a Annot. Const., p. 614. 

In Banks v. Orrell (1878), 4 V.L.R. (L.), 219, the question was raised as to the 
validity of the service in New South Wales of a writ of the Supreme Court of 
Victoria. By the Common Law Procedure Act 1865 (Vict.), sec. SO, it was 
declared that a writ of summons in any action might be served in any part of 
Victoria or within fifty miles of the frontier or border thereof. The Supreme 
Court held that every Act of the legislature must be obeyed, whatever its meaning. 
In Reg. v. Call, ex parte Murphy (1881), 7 V.L.R. (L.), 113, Chief Justice 
Stawell said : *' It has always appeared to me to be the duty of the Court to 
assume that Parliament will not lightly attempt to exceed its territory. " lb. 

By the Judicature Act 1883 (Vict.), sec. 90 of the Common Law Procedure 
Act was repealed, and provision, founded on sec. 18 of the Imperial Common Law 
Procedure Act 1852 (15 k, 16 Vict., c. 76) was made for the issue of a writ of 
summons '* on any defendant being a British subject residing out of the jurisdiction 
of the Court in any place ; '* and on proof that there is a cause of action which 
arose within the jurisdiction or in respect of the breach of a contract made 
within the jurisdiction or the breach within the jurisdiction of a contract where- 
ever made or in respect of property within the jurisdiction, and that the writ has 
been personally served on the defendant, or that reasonable cfibrts were made 
to effect service, and that it came to his knowledge, the judge may allow the 
plaintifl' to proceed in the action. There is a similar law in New South Wales 
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{Common Law Procedure Act 1899, sec. 18, ih,). See also Rules of Court, Oct 10, 
1900, Queensland, Or. 11. Compare also High Court Rules, Or. 8. 

Another provision for the extra-territorial service of civil process, applicable 
to minor courts, has been made by several Australian legislatures. By the 
Victorian Intercolonial Dehtn Act 1887, re-enacted in the County Court Act 1890, 
sees. 142-4, authority is given to serve County Court summonses on defendants oat 
of the jurisdiction, in Australian Colonies, in which there are laws in force by 
which effect may be given by the local Courts to the judgments of the Coooty 
Court of Victoria. On recovering judgment against an absent defendant, witbio 
any of the reciprocating provinces or colonies, the plaintiff is enabled to procure a 
certificate of judgment ; this certificate is sent on to the clerk of the local Court 
of the other colony in which the absent defendant is resident, and in which 
execution is then issued. Similar and reciprocal Acts were passed in South 
Australia {Intercolonial Debts Act 1887). and in New South Wales {Intereolomd 
Debts Act 1889). 

The ineffectiveness of this kind of legislation, and the necessity of a federal 
law regulating service of process and execution of judgment, has been recently 
illustrated in a striking manner in the case of Elkan v. De La Juveny, decided 
by the Full Court of Victoria on the 10th August, 1900 (22 A.L.T., 34). 

The New Zealand Parliament passed an Act (New Zealand Code, 46 Vict., No. 
22, r. 53), authorizing the Courts of that oolony, in any action founded on a contract 
made or to be performed within the colony, to decide whether they will allow a 
plaintiff to issue a writ and proceed against an absent defendant without service 
of the writ. In Ashbury v. Ellis (1893), App. Cas. 339, the Privy Council held 
that this was a valid law, and that it was competent for the legislature of New 
Zealand, under the Constitution of that colony, to subject to its tribunals persons 
who were neither by themselves nor their a^i^ents present in the colony, in actions 
founded on any contract made or entered into or wholly or in part to be performed 
within the colony. Referring to the argument that a judgment so obtained 
could not be enforced beyond the limits of New Zealand, their lordships said that 
'* when a judgment of any tribunal comes to be enforced io another country, its 
effect will be judged by the Courts of that country with regard to all the circnin- 
stances of the case. For trying the validity of New Zealand laws, it is sufficient 
to say that the peace, order, and good government of New Zealand are promoted 
by the enforcement of the decrees of their own Courts in New Zealand." I^, 
p. 344. 

In reference to the question will foreign Courts recognize judgments obtained 
in civil Courts against defendants absent from the law making country, it was 
decided in SimjTson v. Fogo, 32 L.J., Ch. 249, that the same rules are applioabk 
in the enforcement of colonial judgments as in the enforcements of foreign judg- 
ments. In Buchanan v. Rucker, 9 East, 192, the facts were, that a law of the 
island of Tobago, a British colony, enacted that if a defendant were absent from 
the island he might be summoned by nailing up a copy of the declaration at the 
Court House door, and this should be deemed good service. Lord Kllenboroagh, 
C.J., held that this must be intended to apply to one who had been present and 
subject to the jurisdiction ; and that if it had been meant to reach strangers to the 
jurisdiction, it would not have bound them. The principle affirmed was that 
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an action is not maintainable on a colonial judgment unless it appears that the 
•leiendant was regularly served with process, and had an opportunity of defending 
the suit, even although it appears to be the practice of that Court not to give 
personal notice. The rule to be deduced from the cases is, that where the defend- 
ant against whom a judgement has been obtained in a colonial Ck)urt, under such 
local Acts as we have been considering, authorizing service of process in absentenif 
is or even has been, subject to the jurisdiction of the colony, such judgment will 
be recognized in the Courts in England where otherwise it would not be ; 
L^/roy, Leff. Pow. in Can.^ p. 332. 

Provision has been made by the various States to enable memorials of judg- 
ments obtained in the Supreme Court of one State to be filed in that of another 
and to allow execution to issue, e.g. 19 Vict. No. 12, sec. 3 (N.S.W.). Inter-State 
Debts Recovery Act 1901 (N.S.W.) ; for practice thereunder see Rolin and Junes* 
Supreme Court Practice j p. 242 ; Common Law Practice Act 1867 (Q.)» »• 22 ; the 
Supreme Court Act 1890 (Vic), sec. 182. The Federal Council also enacted the 
Australasian Civil Process Act 1886 to enable service of process issued out of the 
Supreme Court of one colony in another, and the Australasian Judgments Act 1886 
so as to make provision for the enforcement within the federation of judgments of 
the Supreme Courts of the colonies of the federation. The latter Act received con- 
struction in the following cases — Unmack v. Rider j )9 A.L.T., 11 ; McArdell v. 
McMeckany 18 A.L.T., 154 ; Hooley v. Luke, 18 A.L.T., 178 ; Fourchard v. Trevor, 
21 A.L.T., 31 ; Donald v. Donald, 9 Q.L.J., 211 ; Cray v. Eraser, 8 Q.L.J., 11 ; 
Alfred Shaw d: Co. Ltd, v. Drake, 8 Q.L. J., 12. 

Such was the state of the law when the Constitution of the Commonwealth 
came into force authorizing the Federal Parliament to pass laws with respect to 
the service and execution throughout the Commonwealth of civil and criminal 
process and the judgments of the Courts of the States. 

By the Commonwealth Service and Execution of Process Act 1901 writs of 
summons issued out of any Court of record of a State may now be served on the 
defendant in any other State. Service nlay be effected in the same manner as if 
the writ were served on the defendant in the State in which it is issued. The 
Act does not confer on any Court jurisdiction to hear or determine any suit 
which it would not have jurisdiction to hear and determine if the writ of summons 
had been served within the State. If the defendant does not enter an appearance 
the plaintiff is required as a preliminary to the (exercise of jurisdiction to prove — 
(1) that the writ was served personally ; or in the case of a corporation, that it was 
served un its principal officer ; or (2) that reasonable efforts had been made to 
effect personal service, and that it had come to the defendant's knowledge. 
Plaintiff must also prove that the cause of action or the subject-matter of the 
action arose within the State in the Court of which the action is proceeding;. 

Provision is made in the same Act for the execution in one State of a warrant 
iisued by any Court or Judge or Justice of the Peace of another State for the 
apprehension of any person (sec. 18), and a writ of attachment issued by a Court of 
rojord of a State or a Judge thereof for contempt of the Court or for disobedience 
of an order against any person in one State may, by leave of a Justice of the High 
Court or a Judge of the Supreme Court of any other State, be executed in such 
other State (sec. 19). The exercise of the discretion with respect to the issue of a 
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writ of attachment under this section is judicial, and must be exercised on definite 
principles. An application for leave to execute in Queensland a writ of attach- 
ment issued by the Supreme Court of New South Wales for disobedience of an 
order of that Court for the payment of money was refused ; Lewis v. Lewis (1902) 
S.R. (Q.), 1 15. A judgment in a suit by any Court of record of any State may, oo 
production of a certificate of such judgment, be registered in another State, and 
thereupon becomes a record of the Court in which it is registered, and has the 
same effect as a judgment of that Court, and like proceedings may be taken to 
enforce it as if it had been a judgment of the Court (sec. 20). In Victoria it has been 
held that where a foreign judgment is registered under this Act the Court cannot 
compel the judgment debtor to be examined under the Imprisonment of Fravduknt 
Debtors ^cM890 ; McNamara v. Miller y 28 V.L.R., 327. 

The Constitution, section 75 (iv.), now enables a person residing in one State to 
sue in the High Court a person residing in another State, obtain judgment and 
issue execution against him without the intervention of a State Court, or a State 
Sheriff. By the Judiciary Act, sec. 39, the same jurisdiction may be exercised 
by State Courts sitting in federal jurisdiction. 

The word ** resident" is undefined, and must be interpreted according to the 
scope and spirit of the Constitution. There are numerous English and colonial 
cases defining "residence" differently for the purpose of different enactments ; 
see cases cited under sec. 6 (2) of tho High Court Procedure Act, Thus where 
residence is required for an electoral qualification, the guiding principle U 
that a voter should have some local interest; Beat v. Ford, 3C.P.D. at p. 78- 
Where jurisdiction depends upon the residence of the defendant (as in County 
or District Court Acts) the principle is that of seeking out the defendant in his 
own jurisdiction — in the forum rti. Here the considerations are somewhat differ- 
ent from both ; the principle is that of providing a forum which is neither solely 
the plaintiffs nor solely the defendant's, but belongs impartially to both. The 
object of the jurisdiction, in fact, is to avoid any suggestion of partiality which 
might arise if a litigant with a resident in another State has no option bat to 
resort to tlie courts of that State. The jurisdiction is thus based on the existence 
of those local citizenships and local patriotisms which are characteristic of a 
federation. Residence in a State, for the purpose of this section, should be inter- 
preted as involving a suggestion of State membership, and perhaps even of 
domicile. — (^Hicit and Garraii's Annot. Cotvst., 776. 

It appears then that the residence in a State contemplated by the Constitotion 
is such residence as, if combined with British nationality, would constitnte 
citizenship of the State in the general sense of the term. It is not meant by thia 
that the residence should be such as is required by the laws of the particnlar 
State for the exercise of any political franchise, but merely that it should be of a 
character to identify the resident to some extent with the corporate entity of the 
State. //>. 

All the Constitution demands is that the parties to the suit shall be citizeni 
of different States ; that on one side they shall be citizens of one State, and on the 
other side they shall be citizens of some other State— Ciir^w, Jurisd. of the C,S., 
p. 134. What constitutes " residence" was discussed in Bivers \\ BradUy,l& 
Fed Rep. 305. *' It must very often happen that suits are brought by ] 
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who act in a representative capacity as executors, or administrators, or guardians, 
or trustees. It is settled that evidence that they act in a representative capacity 
and that those whom they represent would not be competent of themselves to sue, 
does not affect the jurisdiction of the Court. If an executor is a citizen of the 
State of Massachusetts, although every person whom he represents is a citizen of 
Bome other State, he may sue as a citizen of Massachusetts ; " Goal Company v. 
Blatchford, 11 Wallace, 172; Curtis, p. 138. "A Court having competent 
jurisdiction over the suit does not lose it by a change in the citizenship of the 
party ; " Curtin, p. 140. *' When the jurisdiction has once attached it is not 
defeated by any change either in the domicile of the party who has brought the 
suit, or by his decease, and the coming in of an executor or administrator who 
would not have been capable of suing. As, for instance, a citizen of Massachusetts 
brings a suit in the Circuit Court of Massachusetts against a citizen of Rhode 
Island, and after the suit is brought, while it is pending in Court, the citizen of 
Massachusetts moves to Rhode Island, that does not defeat the jurisdiction." 
Curtis, 139. 

If a resident of one State changes his domicile to another State, with a bona 
fide intention to reside there, even though his object was to avail himself of the 
federal jurisdiction, he may sue as a resident of the latter State. Jonta y. 
Leagtte, IS How., 76 ; Kent. Comm. i., 345. But a merely colourable conveyance 
will not give jurisdiction. Ih. — Quick and Garran'a Annot, Const., p. 777. 

The residence necessary to give jurisdiction to the Court must be averred on 
the record, and a failure to make this averment is fatal, at any stage of the case, 
to the jurisdiction. That has frequently been decided. Smith v. Atchison d:c, 
R.R, Co,, 64 Fed. Rep. 1 ; Curtis, p. 141. 

"The Federal Courts possess no powers except such as the Constitution and 
Acts of Congress concur in conferring upon them, and the legal presumption is 
that every cause is without their jurisdiction, until and unless the contrary 
affirmatively appears." United States v. Southern Pacific Ry, Co., 49 Fed. Rep., 
297 ; see also Mexican Central Railway Co. v. Pinkney, 149 U.S., 194 ; Curtis, 
p. 142. 

Under the corresponding provision of the American Constitution, it heis been 
held that the Federal Courts and the State Courts have a concurrent jurisdiction 
in all cases between the citizens of different States, whatever may be the matter 
in controversies, provided it be one for judicial cognizance. 

The phrase, controversies ** between citizens of different States," vests in the 
Courts of the United States jurisdiction over all proceedings in personam, between 
such parties. Marshall, C.J. , said in Cohens v. Virginia, 6 Wheat., 378 : **If 
these be the parties, it is entirely unimportant what may be the subject of contro- 
versy. Be it what it may, these parties have a constitutional right to come into the 
courts of the Union." Field, J., said in Gaines v. Fuentes, 92 U.S., 18: "It 
rests entirely with Congress to determine at what time the power may be invoked, 
and upon what conditions." But that jurisdiction which is dependent on the 
character of the parties does not include proceedings in rem. or quasi in rem. such 
as questions of probate {Fouvergne v. New Orleans, 18 How., 470) or actions for 
divorce {Barber v. Barber, 21 How., 582). Patterson's Fed. Restraints on State 
Action, p. 197. 
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An executor administrator trustee's guardian or receiver residing in one 
State, may sue a resident of another State, accordingly as his own residence does or 
does not permit him to do so, not the residence of those Mrhom he represents. 
Armoury v. Armoury^ 95 U.S., 187. As to what constitutes residence, «« 
Biver8 v. Bradley, 53 Fed. Rep., 305. 

One of the most important and difficult questions in connection with the 
administration of this branch of the judicial power dealt with by the Federal 
Courts of the U.S. during the last quarter of a century was the federal jurisdic- 
tion over corporations. It was held in some early cases that a corporation 
Aggregate was not, in its corporate capacity, a citizen, and that its right to sue in 
the Federal Courts depended on the citizenship of its members, which most l« 
averred on the record. Hope Ijis. Co. v. Boardnian, 5 Cranch., 57 ; Bank of U.S. 
V. DtveauXf 5 Cranch., 61. These decisions were reviewed and overruled in 
Louiwille B. Co. v. Letson, 2 How.. 497, where it was held that a corporation 
created and doing business in a State is an inhabitant of the State, capable of 
being treated as a citizen for all purposes of jurisdiction. And the mischief of the 
earlier decision is now whittled away by a legal fiction ; the members of a corpora- 
tion being conclusively presumed, for purposes of jurisdiction, to be citizens of 
the State in which the corporation was created. Sieanvihip Co, v. Tugman, 106 
U.S., 118 ; MtmphiH, dfcc, R.B. Co. v. Alahamay 107 U.S., 581 ; Kent Coram. I., 
346. 1 1 is M'ell settled that a corporation created by a State is a citizen of the 
State, within the meaning of those provisions of the Constitution and Statutes of 
the United States, which define the jurisdiction of the Federal Courts. Wiscomn 
v. Pelican Ins. Co., 127 U.S., p. 287. — Quick and Garran's Annot, Const., p. 777. 

A corporation may clearly be a resident within the meaning of this section. 
" Residents" are resident persons, and by the (Imperial) Interpretation Act 1899 
(which governs this Constitution), the expression ** person" unless the contrary 
intention appears, includes any body of persons corporate or unincorporate (sec. 
19). lb., p. 777. As to corporations, generally, see Foster's Federal Prcu:tiee, §19, 
p. 66. As to controversy between citizens of different States, see Foster^a Fedtral 
Practice, §18, p. 63. 

A resident of one State may bring an action in the High Court against a resi- 
dent of another State in any matter. The State Courts have jurisdiction of alike 
nature under the conditions prescribed by law in each State. In each case the 
law applicable to the action, whether in contract or in tort, is determined by 
the Court in which the action is brought. These rules are found in the text 
books on private international law ; Dicey, Conflict of Laws ; WtstJake^s Priratt 
International Law. 

The High Court in such suits will have to determine the law applicable od 
almost the same rules, subject to such legislation as may be passed by the 
Parliament of the Commonwealth. Mucli of the diversity of law will be altered by 
the legislation to be passed under the Constitution, sec. 51, and dealing withsuch 
matters as trade and commerce, banking, insurance, bills of exchange, promiBory 
notes, bankruptcy and insolvency, trading corporations, marriage, and divorce. 

(f ) ''Writs of Mandamus or Prohibition or Injunction against 
an officer of the Common'Wealth.*' -Hy this sub-section it is within the 
original jurisdiction of the High Court to deal with proceedings in which extra- 
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ordinary remedial writa are sought against officers of the Commonwealth 
engaged in carrying out provisions of the Statute law.— Conv. Deb. Melb., pp. 
1876*85. In these cases the jurisdiction is founded on the writ, and all that it 
implies in law, as well as on the character of the party against whom it is applied 
for. If a writ, such as a mandamus, is sought against an inferior Court it is an 
exercise of appellate jurisdiction, and the High Court can only act if the matter 
comes within the scope of its appellate jurisdiction. On the other hand if the 
mandamus is sought against a non- judicial officer it is an exercise of original jurisdic- 
tion, and the High Court can only act if the matter comes within the scope of its 
original jurisdiction. 

The mandamus provided for in this sub-section is only against "officers of the 
Conmion wealth.'* Without express words the High Court would have original 
jurisdiction to issue a mandamus against any person, corporation, or public officer, 
coming within the scope of its original jurisdiction. It would also have the 
power to issue a mandamus to any State, or Federal Court in any matter connected 
with its general appellate jurisdiction. This sub-section merely gives jurisdiction ; 
It does not confer any right to a mandamus in cases where a right did not exist 
before. Consequently where a mandamus is sought against an officer of the 
Commonwealth the jurisdiction must be read and applied in the light of established 
legal authority and recognized legal principles and usages. 

For some acts or omissions on the part of a public officer there may be no civil 
responsibility to the law courts, but for others there is. The rule which is clearly 
laid down in English, Colonial, and American cases is this — that a mandamus will 
lie against an officer of the Commonwealth to compel him to perform an act which 
he is under a statutory or other legal duty to perform ; but it mmII not lie to com- 
pel him to perform an act in which he has any discretion, or in which he is subject 
to the commands of the Crown. In Begina v. Lords CommisHioners of the 
Trtanury^ L.R., 7 Q.B., 387, it was held that no mandamus lies to the Lords of 
the Treasury to compel them to issue a Treasury minute authorizing the payment 
of certain money. When, by a special statute or otherwise, a mere Ministerial duty 
is imposed ujwn the executive officers of the Government, that is a service which 
they are bound to perform without further question, then, if they refuse, the 
mandamus will be issued to compel them. U.S. exrelat. Duiilap v. Blacky 128 U.S., 
40. The writ goes to compel a party to do that which it is his duty to do. It 
neither creates nor confers new authority upon the officers to whom it is directed. 
It merely commands the exercise of existing powers. It should be issued to 
those who are to execute it, or whose duty it is to do the thing required. 
It must also clearly appear that the person to whom it is directed has the absolute 
power to execute it, otherwise it will not be issued. Tumhail v. Giddivgs, 95 
Michigan, 314 ; Broionsville CommisHioners v. Loague, 129 U.S., 495. In Ex jxirte 
Gibson, 2 N.S.VV.L.R. 202, the Supreme Court of New South Wales held that a 
mandamus would lie against the Colonial Treasurer for the issue of a licence under 
the L%ctn%ing Act 1862 on the ground that the Act left the Treasurer no discretion. 
Where a public officer refuses to perform a mere ministerial duty mandamus is the 
proper remedy ; BobtrU v. United States, 176 U.S. 221 ; B. v. Begistrar-GenercU, 
1 S.C.H. (Q.), 201. If an executive officer is charged with a purely ministerial 
duty involving the exercise of no discretion on his part, the Courts may compel 
his performance of it ; Kendall v. United States, 12 Pet., 524. The Court, how- 
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ever, will not grant a mandamus against a person who is an inferior ministeriil 
officer; B. v. Hteney, 1 S.C.R. (Q.), 197. 

If a duty be imposed upon a public officer, for the benefit of private indi- 
viduals, any one prejudiced by his neglect to perform that duty could apply to 
the Courts to compel him to act according to law, or in the alternative to sae to 
recover damages for the neglect. Where, however, the duty imposed upon the 
officer is of an exclusively public nature his failure to perform it can only be 
punished by some proceeding instituted by the proper public authorities, or by 
his dismissal from office. The difference between a duty to the public generally 
and a duty in which private individuals are privately interested may be illustrated 
by cases arising under the postal laws, and under the customs laws. The Post- 
master General has duties to perform, which are of high importance to the nation 
and to all its people ; bat they are public duties exclusively, and he never 
becomes charged with obligations to any particular person, so as to be liable to 
individual actions. lAxnt v. Cotton^ 1 Ld. Raym., 646; 8.c. 12 Mod., 472, and I 
Salk., 17 ; Smith v. Powditch, Cowp., 182 ; Rouming v. Ooodchild, 2 W.Bl., 906; 
Whitfield V. Le De Spencer ^ Cowp. , 754, 765. It is different with a local post- 
master. When mail matter is received at his office, directed to a particular 
person, it becomes his duty to that person to deliver it on demand, and he is liable 
to a suit for damages in case of refusal. TeaU v. Felton^ 1 N.Y., 537; 8.C. in 
error, 12 How., 284. ** A like distinction exists between the duties of the Secretaiy 
of the Treasury and the collector of the customs at a port ; the former is respon- 
sible only to the government for the faithful performances of duty ; but the 
latter owes duties to those whose imported goods pass through his hands, and be 
may become liable to private suits for oppressive conduct and illegal charges. 
Jiarry v. Amaud^ 10 Ad. k El., G46. So the duties of the United States marshal, 
which resemble those of the sheriff, are to a large extent duties to individuals, and 
may frequently subject hira to suits. So any federal officer may become involved 
in private suits on allegation that, in the pretended discharge of duty, he bai 
trespassed on the rights of third parties." Gooley^ Prin, Const. Law^ p. 140. 

In the case of Cunningham v. Macon and Brunswick Bail. Co., 109 U.S., 446, 
Mr. Justice Miller reviewed three classes of cases in which the Courts had 
sustained actions and granted remedies against public officers at the suit of 
private individuals. In the first class of such cases public property was held in 
the name of private individuals, and the title to the same was brought before the 
Court which, in the regular course of judicial administration, proceeded to 
discharge its duty in regard to that property. Another class of cases was, where 
an individual was sued in tort for some act injurious to another in regard to 
person or property, to which his defence was that, he had an authority under the 
orders of the Government. A third class m'rs, where the law imposed upo&sn 
officer of the government a well-defined duty, in regard to a specific matter not 
affecting the general powers or functions of the government, but in the perfonn- 
ance of which one or more individuals had a distinct interest capable of enforceBteot 
by judicial process ; of this class were writs of mandamus to public officers, it io 
Marhury v. Madixon, 1 Cranch., 137. ** But in all such cases from the nature of 
the remedy by mandamus, the duty to be performed must be merely ministcriili 
and must involve no element of discretion to be exercised by the officer. It halt 
however, been much insisted on that in this class of cases where it should be 
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found necessary to enforce the rights of the individual, a Court of Chancery may 
by mandatory decree, or by an injunction compel the performance of the 
appropriate duty, or enjoin the officer from doing that which is inconsistent with 
his duty and with plaintiff's rights in the premises." Per Miller, J., in Cunning- 
ham V. Macon f dbc, (mipra). 

This sub-section has been inserted in the Constitution to make sure that the 
original jurisdiction of the High Court included such a case as that of Marbury v. 
Madison, supra. The Constitution of the United States gives original jurisdiction 
to the Supreme Court only in cases affecting ambassadors, other public ministers 
and consuls, and those in which a State shall be a party. With respect of the 
residue of the judicial power the Constitution says that, ** the Supreme Court shall 
have appellate jurisdiction only." The rest of the original judicial power can be 
vested by Congress only in such inferior Federal Courts as it creates. The 
Judiciary Act 1789, after declaring that the Supreme Court should have appellate 
jurisdiction from the Circuit Courts and Courts of the several States, went on to 
provide that it should have power to issue writs of mandamus in cases warranted 
by the principles and usages of law '* to any courts appointed or persons holding 
office under the authority of the United States." In the case of Marbury v. 
Madison the facts were that the plaintiff had been duly appointed a Justice of the 
Peace and his commission had been signed and sealed by the retiring President, 
but the Secretary of State (Madison), for the new President, neglected or refused 
to issue it ; Marbury applied to the Supreme Court for a writ of mandamus to 
compel the Secretary to issue the Commission. The Supreme Court held that the 
Judiciary Act, so far as it purported to give it power to issue a mandamus against 
an officer of the United States, a proceeding which involved the exercise of original 
jurisdiction, was uuconstitutional, as it did not come within the cases of original 
jurisdiction conferred upon the Court by the Constitution. The Court held that 
Madison's omission was a violation of a vested legal right for which the plaintiff 
was entitled to a remedy by a mandamus, but it also held that it could not legally 
issue the mandamus. 

But although the Congress could not confer on the Supreme Court additional 
original jurisdiction not authorized by the Constitution to grant a M'rit in this 
case, it could, as it did, legally give inferior Federal Courts original jurisdiction 
in matters arising under federal laws, in the exercise of which those Courts are 
competent to grant writs of mandamus to compel the performance of a ministerial 
duty which is not of a discretionary kind ; Kendall v. United Statea, 12 Pet., 524 ; 
see other cases collected Cooley^s Principles of Constitutional Law, p. 121. 

In the absence of this sub-section of our Constitution the decision in Marbury 
v. Madison would be applicable, and the High Court would not have been com- 
petent to issue a mandamus against a non-judicial officer of the Commonwealth, 
excepting in cases in which it was specially authorized by special Federal Acts 
giving it original jurisdiction to do so. The principle is that the original jurisdic- 
tion of the High Court, like that of the Supreme Court of the United States, is 
limited, and that its power to grant a mandamus, prohibitions, injunctions or 
any other remedy whatever, is ordinarily restricted so far as that remedy involves 
an exercise of original jurisdiction within precisely the same limits as the Supreme 
Court. The difference made by this sub-section is that, whenever any person 
seeks any one of these three extraordinary remedies against an officer of the Com- 
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monwealth the High Court will have original jurisdiction in the matter. It will 
have it whether or not it is a matter ** arising under a treaty" or "affecting 
Consuls," or " between States," &c. — Quick and Oarran^s Annot. Const., p. 779. 

There are, however, two classes of cases in which the writs contemplated by 
this sub-section do not apply, viz. : (1) To Crown and Commonwealth, and 
(2) to judicial and other officers. 

Crown and Commonwealth.— It is not intended by sub-section (v.) to allow 
the issue of writs against the Crown, or the Commonwealth, or against Ministen 
of State representing the Crown and the Commonwealth. Distinct and sepante 
provision is made for legal proceedings against the Commonwealth. Daring the 
Convention Debates it was suggested that the words were unnecessary inasmuch 
as the jurisdiction proposed to be given was already covered by sub-section (ill), 
which gave original jurisdiction ** Where the Commonwealth, or a person suingor 
being sued on behalf of the Commonwealth is a party." Con v. Deb. Melb., pp. 
1879-82. It seems clear, however, that sub-section (iii.) only applies where the 
Commonwealth is a real party, and not where some person sues or is sued &s 
representing the Commonwealth. An application for a mandamus could not be 
made against the Commonwealth, because a mandamus cannot issue against the 
Crown, or against any person representing the Crown. Rtgina v. LortU Conmu- 
8ioners of the Trtasm-y, L.R., 7 Q.B., 387. ** There can be no mandamus to the 
Sovereign ; there would be an incongruity in the Queen commanding herself to do 
an act because disobedience to a writ of mandamus is to be enforced by attachment." 
Per Denman, C.J. , Regina v. Powell, 1 Q.B., 361. A suit against ** au officer of the 
of the Commonwealth" is a proceeding very different from a suit against ''a penoo 
sued on behalf of the Commonwealth." 

In Ex jmrte Mackenzie, 6 S.C.R. (N.S.W.), 306, the Supreme Court of New 
South Wales refused to grant a writ of mandamus against the Colonial Treasurer 
to compel him to issue a warrant for the paj'^ment of certain money voted by 
Parliament. In ex parte Cox, 14 S.C.R. (N.S.W.), 287, a mandamus against 
the Secretary for Mines commanding him to hand over a mineral lease executed 
by the Government under the Mining Act, was refused by the same Court 
on the ground that the Act did not impose any duty on the Secretary for 
Mines. The writ of mandamus cannot issue in a case where its effect is to direct 
or control tho head of an executive department in the discharge of an executive 
duty involving the exercise of judgment and discretion ; CS. ex rel. Re4f^ 
V. Windom, 137 U.S., 636, 644. In Decatur v. Paulding, 14 Pet., 497, it 
was held that a mandamus would not lie against the Secretary of the Navy to 
compel him to sign a warrant for the payment of money. No power can be 
asserted by the Supreme Court of the United States to command a withdrawal 
of money from the treasury to be applied in satisfaction of disputed claims Bguost 
the United States ; U.S., ex rel. Qoodrick v. Guthrie, 17 How., 284. Kent'" 
Comm. /., p. 3-22. 

Judicial OKFicEKii and othek.s. — Tlie jurisdiction under sub-section (t*) 
must not be confounded with the jurisdiction which the High Court has, both 
original and appellate, in any matter legally before it to grant all remedies neces- 
sary, or appropriate for the exercise of that jurisdiction. Thus in a case in which 
the person against wliom a mandamus or injunction is sought is not an officer of 
the Commonwealth, then, if the character of the parties, or the subject matter of 
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the suit gives the High Court jurisdictiou in the matter it may grant any such 
writ or remedy as may be necessary for the complete exercise of that jurisdiction. 
The well recognized principle is that in the exercise of its lawful jurisdiction the 
Court may employ all appropriate methods and remedies. That principle is not 
affected by the fact that in a certain class of cases the nature of the remedy sought 
is itself made the ground of jurisdiction. The High Court could issue writs not 
specially provided for by statute which may be necessary for the exercise of its 
jurisdictions, and agreeably to the principles and usages of law. Cnrtin Jurisd. 
U.S.yp, 167. 

Mandamus. — The nature and special use of this writ has been incidentally 
explained in the foregoing general discussion on sub-section (v.) which applies 
equally to the other special writs that may be granted against non-judicial officers 
of the Commonwealth. A mandamus only lies when the applicant has a legal 
right to the performance of some public duty and where there is no other adequate 
remedy. Steph. Comm., Ill, p. 615. Shortt on Mandamn^t p. 223. 

In the case of Ooldring v. ColUctor of Customs (New South Wales), 9 Argus 
L.R., Current Notes, pp. 37-8, an application was made to the Supreme Court of 
New South Wales for a mandamus to compel the collector to sign entries for two 
parcels of watches referred to in warrants 886 and 896, or to state his reasons for 
refusing to do so, and why he should not either deliver up applicant's books, 
which were taken away by him under* certain powers exercised by him under the 
Customs Act, or, in compliance with the requirements of the Act, give applicant 
certified copies for the purpose of enabling him to carry on his business. The 
dispute was entirely with regard to watches. The objection was taken on behalf 
of the defendant that the customs and excise having been transferred to the 
Federal Government, no officer of the Customs, any more than any officer of the 
Federal Executive, would be bound by any mandamus issued by the State Court. 
The Full Court held that the State Legislature and Government had nothing to 
do with the matter, and it was one entirely for the Federal Government ; and 
that being so, the Court was of opinion that it had no power to grant a mandamus 
to compel the federal officer to discharge a duty which he owed to the Federal 
(government. The Court could not take upon itself to consider the question 
whether or not the collector was or was not doing his duty, because it was a 
matter entirely between him and the Federal Legislature or Federal Government 
that appointed him. He owed no duty to the State Government, and the Court 
had no power whatever to compel him to perform any duty. Ptr Stephen, 
Acting C.J. 

As to the general' principles governing mandamus to public officers and 
Federal officers in the United States, see also Sptlling'n Extraordinary Reluf, 
1893 ed.. Vol. IL, pp. 1188, 12(>2. 

Prohibition. — A writ of prohibition issues out of a superior court of law and 
is directed to the judge of an inferior court, or the parties to a suit therein, or 
both conjointly, requiring that the proceedings which have been commenced therein 
be either conditionally stayed or peremptorily stopped. The object of the writ is 
the keeping of the Court to which it is directed within its proper jurisdiction, or 
to repress the assumption of authority by any pretended Court ; Broom Com. 
Laic, 9th ed., p. 221. See also Blackstone Com. III.^ 112 ; Shortt, Mandamm, p. 
426. The general rule is that prohibition only lies where the inferior tribunal acts 
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either without jurisdiction, or in excess of its jurisdiction, or where its procedure 
has violated the rules of justice (see Shortt, 436). 

The writ of prohibition will issue not only to the regular Courts, but to varioas 
public bodies exercising powers of a judicial nature — such, for instance, as the 
Tithe Coinmissioners and the Railway Commissioners in England (see Shortt^ p. 
433). In a case relating to the Local Government Board, though the power to 
prohibit was not decided, Brett, L.J., observed: — ** I think I am entitled to aay this, 
that my view of the power of prohibition at the present day is that the Court 
should not be chary of exercising it, and that wherever the legislature entrusts to 
any body of persons, other than to the superior courts, the power of imposing an 
obligation upon individuals, the Court ought to exercise as widely as they can the 
power of controlling those bodies of persons, if those persons admittedly attempt 
to exercise powers beyond the powers given to them by Act of Parliament." Beg. 
V. Local Govtninunl Board, 10 Q.B.D., 321. But a prohibition will only be ■=•- 
granted where the proceedings to be prohibited are of a judicial character. 
{Shortly p. 439). Thus it may be argued that prohibition will lie against the^* 
Inter-State Commission when acting in its judicial capacity. 

It would seem that a prohibition directed to the judge of an inferior Court ivBi- 
an exercise of appellate rather than of original jurisdiction, inasmuch as it in — 
volves the assumption of an authority to control and revise, in certain respects, 
the proceedings of the inferior Court. So it has been held in the United States^ 
that a writ of prohibition cannot issue from the Supreme Court where there is n<^ 
appellate power given by law, nor any special power to issue the writ ; Ex parU^ 
Oordou, 1 Black, 503. But whether a writ of prohibition be regarded as 
original or an appellate proceeding seems immaterial under our Constitution. 



Injunction. — An injunction is a remedy of an equitable nature. It used t 
be a writ remedial issuing out of a Court of Equity, in those cases in which svi 
plaintiff is entitled toc<|uitable relief, by restraining the commission or continuances 
of some act of the defendant ; Joyce on Injunctions^ p. 1. Injunctions are alsr"!: 
issued in some cases by Courts of common law, acting on equitable principles—^ 
I'he writ of injunction is now generally abolished, injunctions being obtained b^S 
order ; though the writ of injunction survives in the common law courts of thos^^ 
colonies where the old Common Law Procedure Acts are still in force. Th^-- 
necessity for the mention of injunctions here is not quite apparent. An injunction ' 
is on a different footing altogether from mandamus and prohibition ; it is 
ordinary remedy in private suits between party and party. It was probabh-^^y 
ailded because of the analogy which exists, in effect, between a mandamus and ar .^^^^^ 
injunction. — Quick and Qarran^a Annot, Connt., 783. 

The general rule in the United States governing the jurisdiction in equiti^^* -^^y 
against public officers is that equity will interpose in behalf of individuals tM' ^^ 

restrain all illegal and unauthorized acts by them under color and claim of offici*-^ "^^ 
authority which tend to impair public rights, or will result in irreparable <^ ^'' 
serious injury to private citizens, or when preventive relief is necessary topreveac *^sat 
a multiplicity of suits. A Court of Equity only exercises its peculiar jurisdictic^^ ^^ 
over public bodies and public oflBcers to prevent a breach of trust affecting pvhW^^^'^ 
franchises, or some illegal act under color or claim of right affecting injuriottJ^^*"(r 
the property rights of individuals ; and to authorize the issuing of an injuncticT^, 
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j[iot only must a clear legal and equitable riji;ht to the relief demanded be shown, 
'ft>at it must also appear that such a breach of trust or illegal act is being done by 

defendant, or is threatened and imminent ; Spelling's Extraordinary Relief ^ 1893 
«d.. Vol. I., p. 483. See the same authority as to the nature of the cases in which 
^kn injunction will be granted against public officers. 

Officer of the Commonwealth.— If a Minister of State* refuses to perform 

* ministerial act intended by law to be for the benefit of private individuals an 

^application for a writ under this sub-section would lie against him as an officer of 

'^he Commonwealth. Officers of the transferred department under sec. 84, and 

^^fficers of the Executive Government mentioned in sec. 67, are clearly ''officers" 

'^'('ithin the meaning of the sub-section. It is not so clear that Justices of the 

^Wigh Court are officers of the Commonwealth within its meaning. Parliament, in 

^ie exercise of power conferred by the Constitution, sec, 51 (xxxix.), to legislate 

in matters incidental to the execution of any power vested in the Federal Judica- 

'^vre, has conferred on the High Court express jurisdiction to grant writs directed 

^o judges requiring them to perform their duties in the domain of federal judicial 

l>o^Pirer ; Jud, Act, sec. 33 (a). 

(g) "Any Matter Arising.under this Oonstitution.''— Matters 

^'"i^ing under this Constitution are actions, claims, prosecutions, defences, or 

I vxunities, founded on rights and powers conferred, privileges granted, protection 

s^red, or prohibitions contained, in the Constitution itself, independent of any 

'ticular statutory enactment; they are contra-distinguished from matters 

^*"'i-«ing under laws made by the Parliament ; Story Comm., 1647. Thus if a 

c"«on were charged with the offence of voting twice at a federal election in 

elation of the Constitution, sees. 8, 30 ; or if any unqualified person should sit 

^-^^ X^arliament contrary to sec. 46 ; or if a State should coin money, or make paper 

c^»ey a legal tender contrary to sec. 115 ; or if a person, tried on indictment for 

^^ offence against the law of the Commonwealth, be denied the right of trial by 

vj granted by sec. 80 ; or if a question arose as to the right of an officer of a 

'^•^'^fcoisferred department under sec. 84, as in the case of Bond v. The Common- 

•*^^«a/<A (1 C.L.R., 13); or if the Commonwealth were to impose any tax on the 

^^"^ijperty of a State contrary to sec. 1 14 ; or if a religious test were required as 

'^ ^qualification for any office or public trust under the Commonwealth contrary 

^^^* «€c. 116 ; or if a subject of the King, resident in any State, should be subjected 

*** another State to any disability, or discrimination in contravention of sec. 117, 

^*^ these and many other cases the question to be judicially decided would be a 

**^^tter arising under the Constitution. 

In the leading American case of Cohens v. Virginia, 6 Wheat., 264, it was 

^^<^»itended that a case only arose under the Constitution where the plaintiff relied 

^^^ some provision in the Constitution to support his case ; but the Court refused 

^*^ adopt this narrow construction. Marshall, C.J., in delivering the judgment of 

"^lie Court, said : ** If it (the intention) be to maintain that a case arising under 

^«i© Constitution, or a law, must be one in which a party comes into Court to 

^«inand something conferred on him by the Constitution, or a law, we think the 

^instruction too narrow. A case in law or equity consists of the right of the one 

^^*'ty, as well as of the other, and may truly be said to arise under the Constitu- 

*^» or a law of the United States, whenever its correct decision depends on the 

^***»»truction of either." A case is one of federal cognizance whenever it becomes 



126 CONSTITUTIONAL MAITERS. Jud. Act 

necessary to constrae the Constitution, lavs, or treaties of the United States, or to 
decide as to the existence of some right, title, privilege, claim, or immunity 
asserted thereunder. Cohens v. Virginia, 6 Wheat., 264; Starin v. Ntw York, 
115 U.S., 248 ; Wiley v. Sinker, 179 U.S., 58. The case must turn in whole, or in 
part, upon the alleged federal question. It is not sufficient that " in the progress 
of the litigation, it may become necessary to give a construction to the Constitu- 
tion or laws of the United States ; " Gold- Wanking and Water Go. v. Ktyes, 96 
U.S., 199, 203; Oableman v. Peoria cfec. By, Co,, (1900) 179 U.S., 339. A case 
arises under the Constitution of the United States when the right of a party 
depends on the validity of an Act of Congress; Potion v. Brady (1901), 184 
U.S., 608. 

If from the question involved in a suit it appears that some title, right, 
privilege, or immunity, on which the recovery depends will be defeated bj- on^^ 

construction of the Constitution, or a law of the United States, or sustained by 

the opposite-construction, the case will be one arising under the Constitution, oi 
laws of the United States within the constitutional meaning of those expressions^ 
A me9 V. Kan9aft, 1 1 1 U. S. , 249 ; Starin v. New York, 1 15 U. S. 248, 257. ** Whei^ 
a proposition has once been decided by the Supreme Court of the United States^, 
it can no longer be said that in it there still remains a federal question. Morc^ 
correctly it is said that there is no question. State or Federal." Brewer, J— 
Kanmn v. Bradley, 26 Fed. Rep. , 2S9, 290. See further as to suits arising undeET* 
the Constitution ; Fosters Federal Practice, p. 57, §17. 

*' Any matter involvins: its Interpretation.'*— By this portion of 
the sub-section Parliament has conferred original jurisdiction in the High Conri 
in any matter involving the interpretation of the Constitution. It would 
however, these words add little or nothing to the full meaning of the precedin^^ 
words as construed by the Courts of the United States. It would bo difficult t^^ 
decide a case arising under the Constitution without interpreting the Constitution^ 

Sometimes the word *' interpretation," as contrasted with "construction," i- ^ 
used in a narrow sense, to signify the process of explaining particular provisions i '^m 
which there is some ambiguity ; whilst ** construction" is used to signify tfa^^^e 
process of comparing dififerent parts of the document, and gathering the in t M^ n t 
from a survey of the whole. In other words, *' interpretation " is thus used in ^h^o 
analytic, and "construction" in a synthetic sense. (See Story Comm,^ 3SS^S)- 
'J'he word ** interpretation " is clearly used in the most general sense, as includii 
both the analytic and the synthetic processes. But apart altogether from 
sub-section, both State and Federal Courts have imposed on them the duty 
interpreting the Constitution, which is the supreme law of the Commonwealth, 
every case in which they have jurisdiction and in which rights and obligatic=^aDD* 
arising under the Constitution are involved ; and the High Court as the gene^^^ral 
appellate tribunal, has the duty of reviewing the interpretations of the St.— .-«t6 
Courts; Const., cl. 5; Quick and Garran's Annot. Const., p. 791. 

In the exercise of the duty of interpretation and adjudication, not only "^^^ 

High Court, but every Court of competent jurisdiction, has the right to declK -ue 
that a law of the Commonwealth or of a State is void by reason of transgres^^-iui^ 
the Constitution. This is a <luty cast upon the Courts by the very nature of ^^ 
judicial functions. The Federal Parliament and the State Parliaments are 'Bot 
sovereign bodies ; they are legislatures with limited powers, and any law wbj'cli 
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they attempt to pass in excess of those powers is no law at all ; it is simply a 
nullity, entitled to no obedience. The question whether those powers have in 
any instance been exceeded is, when it arises in a case between parties, a purely 
judicial question, on which the Courts must pronounce. This doctrine was 
settled in the United States in 1803 by the great case of Marbury v. Madison, 1 
Cranch., 137, where it was held that the authority given by the Judiciary Act to 
the Supreme Court of the United States, to issue writs of mandamus to public 
officers, was not warranted by the Constitution. 76., p. 791. 

The Supreme Court of the United States has asserted the power of the 
United States Judiciary to stand between the Constitution and the Legislature, 
And to pronounce an act of the Legislature null and void whenever it comes into 
cooflict with such private rights or private property as, according to the interpre- 
tation placed upon the Constitution by the Judiciary, are guaranteed in that 
izistrument. The Court, on the other hand, declines to claim any such transcendant 
power where the legislative act does not come in conflict with private rights or 
private property. Of course, the Court asserts the same power over against 
executive interference with private rights or private property. A fortiori, it 
clAizna the same power over against the acts of the -States. The Court must 
'"^•^If determine when the case is one primarily aflecting private rights or private 
piroperty, and when, on the contrary, it is primarily a political question. The 
^-^lirt bases this position, in principle, upon the provision of the Constitution 
'^''^ich vests in the Judiciary jurisdiction over all cases arising under the Constitu- 
^»oxa." BurgtiH Political Sci., ii., 326-7 ; Civil Rights Casts, 100 U.S., 3 ; Luthtr 
^'- Borden, 7. How., 1. 

The following are some of the leading rules observed by the Courts of the 

^ **ited States in cases involving the interpretation of the Constitution: "The 

* ^^eral Government can have no power which, on a reasonable construction of the 

^^ole Constitution, has not been given expressly or by necessary implication. 

■*^^*t; once it has been determined that the Federal Government has power over the 

•^^\>ject matter, the scope of the power, and mode of giving eflect to it, will 

*'^^^^«ive a broad and liberal construction. The power of the Federal Legislature, 

**^>Tigh limited to specified objects, is plenary as to those objects." Per Marshall, 

^^-'J., Gibbons v. Otjden, 9 Wheat., 1. " It is not on slight implication and vain 

^^'^ojecture that the Legislature is to be pronounced to have transcended its powers 

^•^ci its acts to be considered void. The opposition between the Constitution and 

j*^« law should be such that the judge feels a clear and strong conviction of their 

^oompatibility with each other." Per Marshall, C.J., Fletcher y. Peck, 6 Cranch., 

^7 ; and see Commonwealth v. Smith, 4 Binnoy (Penns.), 123. It is a settled rule 

^H*t statutes which are unconstitutional in parts only will be upheld so far as 

^Key (Jo not conflict with the Constitution, if the parts which are unconstitutional 

'^""^ separable. But this will not be done unless the valid and invalid parts are 

^^pable of separation so that each can be read by itself. If the unconstitutional 

P^rt cannot be rejected without giving to the rest of the statute a meaning which 

'^'•s not contemplated, the whole statu t-e is void. When a power comes within the 

*"ea«onable intendment of one clause in the Constitution, an express gift of a portion 

^^ the power, in another clause, will not be taken to cut the power down by 

^'^^ plication. "The exceptions from a power mark its extent; for it would be 

•'^ard, as well as useless, to except from a granted power that which was not 
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granted — that which the words of a grant could not comprehend." Per Marshall, 
C.J., Oihhona v. Ogdtn, 9 Wheat., p. 191 ; Rhode Island v. MasstichustUs, 12 
}*et. 657. The Court should look to the nature and objects of the power, in the 
light of contemporary history, and give to the words of the Constitution such 
operation, consistent with their legitimate meaning, as to fairly attain the ends 
proposed; Prigg v. Ptnnydvania^ 16 Pet., 539; Oibhons v. Ogden, 9 Wheat, 1. 
Consequently, though it is a general rule in the construction of statutes thit 
extrinsic evidence, such as reference to the proceedings in Parliament, is not 
admissible to vary or add to the terms of a Statute (Reg, v. Hertford CoUtQt^ 3 
Q.B.D., 693; Richards v. McBride, 8 Q.B.D., 119), it would seem that the 
I>ebates of the Convention, or other contemporary records, may be referred to as » 
guide to the construction of the Constitution. 

Lord Davey, Debates in Imperial Parlt., p. 99, speaking on the interpretation 
of the Constitution, remarked — ** I have no doubt that the judges of the Australian 
Courts will approach the consideration of these constitutional questions in a large 
and statesmanlike spirit, and will treat this Act as it ought to be treated, more in 
the nature of a treaty for the purpose of reconciling conflicting interests." 

As it has been stated respecting the Government of the United States, w 
of the Government of the Commonwealth, it may be said that it was bom of the 
Constitution, and that all the powers which it enjoys, or which it may exercise, 
must be either derived expressly or by implication from that instrument. ** Ever 
then, when any act of any department is challenged because not warranted by the 
Constitution, the question of authority is to be ascertained by determining whether 
the power has been conferred by the Constitution, either in express t^rms, or by 
lawful implication to be drawn from express authority conferred, or de- 
duced as an attribute which legitimately inheres in the nature of the powers 
given, and which flows from the character of the government established by the 
Constitution ; in other words, whilst confined to its supreme orbit the Federal 
Government is supreme within its lawful sphere." The Attorney-General of the 
United States in Downts v. Bidiotll, 182 U.S., p. 244. 

It has been held that in order to construe an Act it is not legitimate to invoke 
the aid of the Debates in Parliament in connection with the bill which afterwards 
became law, but that light may be thrown upon the construction of legislation ^Y 
a knowledge of the history of a movement resulting in such legislation. In "t^* 
Taff Vale Railway v. Amalgamated Society of Railway ServantSf (1901) App. C*-*-' 
435, counsel for the respondent referred to the Royal Commission on Ti ^•'* 
Unions 1869. It was argued that the Act of 1871 was inspired by and foundedi- ^^ 
the Minority Report, which was signed by Lord Lichfield, Mr. Thomas Hugfc:^** 
Q.C., and Mr. Frederic Harrison, and it was clear that the intention of thatrcjg^*^' 
was to avoid incorporation and the attendant liabilities ; Webb's History of ' 
Unionism. Lord Macnaghten, in giving judgment, said, p. 437 : " If you tak« 
the report of the Royal Commission on Trade Unions, and turn to the staten 
accompanying the Minority Report to which Mr. Haldane referred, you will ^ 
that there was nothing on which the advocates of trade unions insisted ie-^^*^ 
strongly than on the right of unions to employ the whole of their funds if t^^^}' 
chose for the purpose of strikes and in connection therewith. * At present,^ **/ 
the authors of that statement, * the strength of the union, and the confidence of 
its members, simply consists in this, that it can, if so disposed, employ the whole o/ 
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its funds in the support of the trade ends.' An enforced separation of the funds 
of the union would be, they say, * arbitrary interference with the liberty of associa- 
'fcrion ' — it would 'paralyze the efficiency of the institution.' The suggestion of 
aach a proposal was * tantamount to a proposal to suppress unionism by statute. ' " 

The use of the report of a Royal Commission was held by Darley, C.J., to 
l>e admissible only in construing a statute where there was an ambiguity ; Dixon 
V. Rogers, 19 N.S. VV.L.R. (L.), 33. In the case of Reg,y. The Bishop of Oxford, 
l^R. 4 Q.6.D., 525, Brum well and Baggallay, L.J.J., dubitante Thesiger, L.J., 
allowed a speech of the Lord Chancellor in the House of Lords to be cited as an 
authority as to the construction of a statute. In S.E. Railway Co, v. Railway 
Commintiiontri (1880), 5 Q.B.D., 236, Cockburn, C.J., said : ** Where the meaning 
of an Act is doubtful, we are, I think, at liberty to recur to the circumstances 
under which it passed into law as a means of solving the difficulty," and he accord- 
ingly proceeded to quote a speech by Mr. Cardwell on the introduction of the bill 
into the House of Commons and a speech made by the Lord Chancellor on intro- 
ducing it into the House of Lords. But see Julius v. Bishop of Oxford, (1880) 5 
App. Gas., 214. In Priichard v. Howard Smith d- Sons Ltd,, 4 Q.L.J., at p. 68, 
counsel, relying upon the authority of Denman, J., in CastionVs Cast (1891), 
1 Q.B., 155, quoted from a speech of a political authority as to the construction 
of a statute. 

As to resorting to the contemporary interpretation of the Constitution of 
United States, and relying upon the opinions of members of the Conventions, see 
Story, pars. 405, 406 ; Hare's American Constitutional Law, pp. 1250, 1301. 

For list of leading cases see Quick and Qarran^s Annot. Const., pp., 794 to 796. 
See also Story^s Const., §397. For rules of interpretation of the Constitution of the 
United States, see also Downes v. Bidwell (1900), 182 U.S., 244. 

31. The High Court in the exercise of its original jurisdic- Judsrment and 

execution. 

tion (a) may make and pronounce all such judgments (6) as are 
necessary for doing complete justice in any cause or matter pending 
"before it, and may for the execution (c) of any such judgment in 
«iny part of the Commonwealth direct the issue of such process, 
^^nrhether in use in the Commonwealth before the commencement 

of this Act or not, as is permitted or prescribed {d) by this or 

«^ny Act or by Rules of Court. 

(a) ** Original Jurisdiction.'*— The intention of this section and sec. 32, 
m ji/ra, i« that all matters in controversy between parties should be raised and 
determined in the one action. See notes to sec. 32 {infra). See sec. 30 {supra). 

(b) '* Judgments."— The judgments of the High Court have effect and 
%aiay be executed throughout the Commonwealth ; sec. 25 {supra). 

(C) " Bxeoutionr— The process of the High Court has effect throughout 
%lie Commonwealth ; sec. 25 {supra). As to execution against Commonwealth and 
States, see sec. 65, tt. seq. ; as to the remedies for enfoicing a judgment in a State, 
ftce H.C.P. Act, sec. 26 ; as to interpleader, see H.C.P. Act, sec. 27. 

II. c. 9 
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Complete reUef (d) "Prescribed by rules of Court."— As to attachment anA 

to be granted. " 

Jud Act 1873 committal, see Or. 35 ; as to execation against partnership property, see Or. 36, 

•••24(7). r. 10. 

32. The High Court in [the exercise of its original jurisdic- 
tion (a) in any cause or matter pending (6) before it, whethec 
originated in the High Court or removed (c) into it from another 
Court, shall have power to grant and shall grant, either abso- 
lutely or on such terms and conditions as are just, all such remedies 
whatsoever as any of the parties thereto are entitled to in respec 
of any legal or equitable claim properly brought forward by thei« 
respectively in the cause or matter ; so that as far as possible a3 
matters in controversy (d) between the parties regarding the cau^ 
of action, or arising out of or connected with the cause of actioMi 
may be completely and iinally determined, and all multiplicitij 
of legal proceedings concerning any of such matters may l>€ 
avoided. 

(a) " Orl£:inal jurisdiction.*'— See notes to sec. 30 {supra). 

(b) " Pending^/*—** A cause is said to be pending in a Court of Justice wbeo 
any proceeding can be taken in it." (Per Jessel, M.R., Fordham v. ClagtUt^) 
CD., 653). A cause is still pending after final judgment if the judgment is not 
satisfied. {Ptr Jessel, M.R., Salt v. Cooper, 16 C.I)., 651). 

(c) " Removed ftroxn another Court.''— As to removal of causes, see 

[wfra) Part VII., sec. 40 et. neq. This section applies only to cases in which the 
Court is exercising origiual jurisdiction ; as causes arising under the Constitution 
or involving its interpretation and pending in any Court of State on appeal, can 
only be removed, it is difficult to see how this part of the section can have any 
practical application. 

(d) *' All matters in controversy.'*— The tenor of this section, adapted 
from the Judicature Act, is to require all proceedings as far as possible to be taken 
in one action. Per Cotton, L.J., Searle v. Choat, 1884, 25 CD., at p. 727: 
** Whenever a subject matter of controversy arises in an action which can con- 
veniently be determined between the parties to the action, the Court should, if 
possible, determine it so as to prevent further and needless litigation." ^^ 
Jessel, M. R., In re Tharp, 1878, 3 P.D., at p. 81 ; Hedley v. Baten, 1880, 13 C.D., 
at p. 501 : *' The fundamental idea of the framers of those statutes is to bo found 
in the Judicature Act 1873, sec. 24, sub-sec. 7." Per Brett, M.R., MeOoica^^'- 
MidiUtton, 1883, 11 Q.15.D., at p. 468; Jlaiichesttr ibc. Co. v. Brooks, 2 Ex., -<^ 
In the one action all matters in controversy regarding the cause of action or ari«ng 
out of or connected with the cause of action should be raised and determined. 
Accordingly "every remedy necessary for doing complete justice in an action 
is provided by this sub-section. (Per Baggallay, L.J., Serrao v. AW, l^*^' 
15Q.B.D.. 559). 

The sections of the Judicature Act enacting rules of substantive law are not 
reproduced in the Judiciary Act. When the High Court exercises its jurisdiction 



SecB. 82, 88. RELIEF AND WRITS. 131 



in a case between a resident of one State, and a resident of another, it will then be 

necessary for it to determine what particular laws are applicable. So far as no 

law of the Commonwealth is applicable, the laws by which the rights of the parties 

are regulated will be determined according to the rules of private international 

law. These rules are to be found in the text-books of Dicey, Westlake and Foote. 

The section provides, however, that when such an action has been instituted, 

all legal and equitable claims properly brought forward may be determined. These 

rights will depend upon the particular State law applicable. The High Court is 

not a Court of £quity or a Court of Common Law ; it is made a Court of complete 

jurisdiction. (Per Earl Cairns, Pugh v. Heathy L.R., 7 App. Cas., 237. Cotton, 

L. J., Joseph y. Lyons^ L.R., 15 Q.B.I)., 285). There has been vested *'in one 

tribunal the administration of law and equity in every cause, action or dispute 

which should come before that tribunal." (Per Jessel, M.R., Salt v. Cooper ^ L.R., 

16 CD., 549). 

As a complement to this section the fullest power of amendment is given and 
*" all necessary amendments shall be made for the purpose of determining the real 
•questions in controversy"; H.C.P. Act, sees. 23, 24. As to the power of the 
Oourt *'to make and pronounce all such judgments as are necessary for doing com- 
plete justice," see sec. 31, supra, 

33. (1) The High Court may make orders (a) or direct the Mandamus, 
is.'^ue of writs— T'^'^T^ 

Gutter of office. 

(a) commanding (6) the performance by any court ^•^- **^- 
invested with federal jurisdiction, of any duty 
relating to the exercise of its federal jurisdiction ; or 

(b) requiring (c) any court to abstain from the exercise of 

any federal jurisdiction which it does not possess; or 

(c) commanding (d) the performance of any duty by any 

person holding office under the Commonwealth ; or 

(d) removing (e) from office any person wrongfully 

claiming to hold any office underthe Commonwealth 
or 

(e) of mandamus (/); or 

( /) of habeas corptis (g), 

(2) This section shall not be taken to limit by implication 
^^^ power of the High Court to make any order or direct the 
'^Ue of any writ. 

(a) "Make orders.*' -In England and some of the colonies it is provided 
y statute law, and by rules of Court, that the objects sought to be accomplished 
y the issue of high prerogative writs shall in some cases be effected by the issue 
^^ Orders or judgments. Thus by 19 & 20 Vict., c. 108, sec. 43, it is enacted that 
^*1^ or orders requiring County Court Judges to perform duties relating to the 
^^y of their offices may be issued without the necessity of resorting to the form- 
^^y of a writ of mandamus. Under the Judicature Rules no writ of injuuctiou 
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can be issued ; the purpose of an injunction is enforced by a judgment or order 
which has the effect that a writ of injunction previously had ; Or. 50, r. 11. 

This section is placed under the general heading *' Original Jurisdiction of 
the High Court," but only two of its subsections, viz., (c) commanding federal 
official to do his duty, and (ci) removing federal ofiBcial from office, relate solely to 
original jurisdiction. Sub-sees, (a), commanding a federal court, {h) requiring s 
court to abstain from acting, and (e) referring to mandamus generally, relate solely 
to appellate jurisdiction. Sub-sec. (/), Habeas Corpu$^ relates partly to original 
and partly to appellate jurisdiction. It is quite plain that orders or writs com- 
manding federal Courts to exercise federal jurisdiction (mandamus), or requiring 
any Court to abstain from exercising a federal jurisdiction which it does not posseu 
(prohibition), are made or issued in the exercise of the appellate power, and their 
separate enumeration must be regarded as merely declaratory of, and not supple- 
mentary to, the appellate power. Sub-sec. (c), commanding the performance of 
any duty by a federal officer, &c. (mandamus), is anexampleof the original judicial 
power granted by the (Constitution, sec. 75 (v.) ; sub-sec. {d) removing from oflScc 
&c. {quo xoarranto) is an example of the original judicial power contained in the 
grant " in all matters arising under the Constitution or involving its interpreta* 
tion," and probably it may be a grant of part of the power to decide ** matters 
arising under any law made by the Parliament." Sub-sec. (e) ^^ ot mandamw" \a 
probably intended to imply that the preceding sub-sections (a) and (c) do not cover 
all the cases in which the writs may be issued ; sub-sec. (/), "of hahtati corpu*,^ 
confers power partly original, partly appellate in effect. The issue of a writ of 
habeas to determine the right to the custody of a child would involve the exercise 
of original jurisdiction. The issue of a similar writ to determine the legality of a 
warrant for imprisonment would involve the exercise of the appellate jurisdiction. 

(b) " Oommandins: the performance by any Ck>iirt.**~It is 

the peculiar business of the Court of Queen's Bench to superintend all 
inferior tribunals and to enforce a due exercise of those judicial or ministerial 
functions with which the Crown or the legislature has invested them ; 3 Bi 
Com., 110. A writ of mandamus is the proper remedy against a jadicial 
officer where he declines to exercise jurisdiction, that is, he refuses to hear and 
determine matters within his jurisdiction ; Jie Brighton Sewers Art, 9 Q.B.D.,723. 

Mandamus contrasted with other Writs. — A prerogative writ of 
mandamus is a high prerogative writ issuing from the Crown side of the King* 
Bench Division of the High Court of England whereby the (Dourt, in the name of the 
King, commands the person to whom it is addressed to perform some public or 
guo^t-public legal duty which he has refused to perform, and the perforro»n« 
of which cannot be enforce<l by any other adequate legal remedy ; Short aiirf 
Alellor'sC.P.,^' 12. 

A writ of mandamus is distinguishable from other analogous legal remedies as 
follows :— It differs from a mandatory injunction, or order for specific perform»occ 
inasmuch as it lies only to enforce duties of a public or ^wasi-public character ; >^ 
cannot l>e invoked to enforce merely private rights whether arising under contrsctf 
or otherwise ; it is used only where an inferior tribunal, or person vested with 
certain power, has declined to exercise its jurisdiction or power. Tiie object of 
a mandamus is not to review or control the action of another authority, bnt merely 
to compel it to act ; 3 Black Com., 109 and 111 ; Short and Mellor'e C.P., p. 1^ 
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KJertiorari is used only where an inferior judicial authority has wrongly exercised, 
-or exceeded its jurisdiction ; its proceedings are brought up to be quashed. 
Prohibition is used wherever the inferior judicial authority has wrongly exercised 
or exceeded its jurisdiction and it is inhibited from further proceeding in the 
matter. Quo Warranto is used to question the validity of an election to an office. 
An injunction is a preventive writ ; mandamus is remedial ; injunction restrains 
motion and directs inaction ; mandamus compels action and sets in motion. The 
'vrit of mandamus is discretionary ; it is not a writ of right ; Court may refuse 
to grant the writ not only on the merits of the case but on account of some delay 
^>r other matter personal to the applicant; Short awi Mtllor's C.P»y p. 14; 
^x parte, Wallace, 13 N.S.W.L.R., 1. 

Sub-sec. (a) of the section under review deals only with writs or orders 

#<8aiied to Courts invested with federal jurisdiction ; sub-sec. (e) refers to mandamus 

in general terms. The grant made by this section does not by implication limit 

'^he general or inherent power of the High Court. By sec. 38 (see post) the juris- 

ciiotion of the High Court is made exclusive with respect to matters in which the 

iwirit of mandamus is sought against an officer of the Commonwealth or a Federal 

Ooiart. 

Australian Cases. — The Court will grant a mandamus to a Judge of an 

«»^*'«rior Court to state a case ; Ex parte O'Ntil, 1 W.N. (N.S.W.), 100; H. v. 

-^^oJiimany 3 A. J.R., 104. In New South Wales it will not be granted to compel 

■^*»«i to state a case under the Criminal Law Amendment Act^ except where a 

'^^«*dict has been returned ; Ex parte Bums, 10 W.N. (N.S.W.), 70. A mandamus 

^^ hear and determine will only be granted when an inferior Court has not 

**^ fact heard or determined the question it is called on to determine accord - 

^*^K to law; R. v. Alley, ex paHe Brophy, 7 A.L.T., 10.3. Where a Judge 

*^^ 'V'ested with authority to hear a case, he is bound to do so ; R. v. Dunne, ex 

^r^^te Baillie, 3 V.R. (L.), 239. The writ must be granted where the Court is 

*^^isfied that there will otherwise be a failure of justice; per Stawell, C.J., R. v. 

-*^o^«r», 6 W.W. & a'B. (L.), 138. The writ was granted where there was a 

^"■^^usal by a Court to entertain a ground of idefence ; King v. Hay, 15 W.N. 

^'^^-S.W.), 306; a refusal to admit evidence; Ex parte Himmelhoch, 1 S.C.R. 

^^^«8.), N.S.W\, 247; In re Lumb, 14 S.A.L.R., 128; where Justices did not 

^^ judicate ; Ex parte Nyherg, 4 A.L.T., 78; and it was also granted against 

^l^ctoral justices to restore an elector's name to the roll ; R, v. Electoral 

^^^^ices of Bar coo, 9 Q.L.J., 111. The writ does not lie for improper re- 

^^<ition of evidence ; Ex parte The Minister for Lands, 17 L.R. (N.S.W.), 394. 

Mandamus is a writ of the Court to compel a public body to perform a public 

^^ty " ; R. V. Central Board of Health, ex parte Wilson, 15 V.L.R., 375. As to 

^H« procedure, see Or. 41, rr. 13, el seq. As to mandamus by order, see Or. 41, 

*'- ^. As to the principles of, and practice relating to, mandamus in the United 

^^^tes, see Spelling's Extraordinary Relief, 1893 ed., vol. 11, p. 1107; Foster's 

-^^^ral Practice, p. 814, §363, et seq. 

(c) ''Reqiiirins: any Court to abstain.-*— A writ of prohibition is a 
Jticlicial writ issuing out of a superior Court and directed to an inferior Court for 
^^He purpose of preventing it from usurping a jurisdiction with which it is not 
*^gally vested. It is a preventive rather than a corrective remedy ; it is used to 
■^p the commission of some contemplated act and not to undo an act already 
P^rtormed ; Short and Mellor's C.P., p. 70. Where an inferior Court has juris- 
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diction and merely makes a mistake in the exercise of that jurisdiction, that of 
itself is no reason for the issue of a prohibition ; an erroneous judgment ii a 
matter of appeal, not prohibition. Prohibition must not be confounded with the 
remedy by injunction issuing out of Courts of Chancery, or common law against 
proceedings at law. Both writs have the same objects, but the difference between 
them is that an injunction is directed against one of the parties to the litigation 
whilst a prohibition is directed to the Court itself. An injunction usually 
recognizes the jurisdiction of the Court in which the proceedings are pending, but 
prohibition strikes at once against its original jurisdiction ; Short and Mtllor'^ C.P., 
p. 70. 

Limit of Sub-section.— This sub-section extends to Courts only and applies 
to both Federal Courts and State Courts. The proviso to the section, however, 
makes it clear that the inherent jurisdiction of the Court shall not by such an 
express grant be deemed to be limited. Under sec. 38 (e) in matters in which a 
writ of prohibition is sought against an officer of the Commonwealth or a 
Federal Court the jurisdiction of the High Court is exclusive. ** It appeart to 
me that the duty of keeping Federal Courts or Courts invested with federal juris- 
diction within t)ieir respective jurisdictions must devolve on the Federal High 
Court alono, in which the judicial power of the Commonwealth in ita plenitude is 
vested, and cannot be performed by a State Court invested with federal jurisdic- 
tion only to hear appeals." Per Mr. Justice Owen in Ex parte Oesselmann (1902), 
N.S.W. State Rep., Id3. The term ** Federal Court" in sec. 38 (e) means by 
virtue of the Act^i Interpretation Act 1901, sec. 26 (6), "any Court created by 
Parliament." 

Australian Cases.— Prohibition lies on the application of the Crown at any 
time to restrain the proceedings of an inferior Court which has exceeded its 
jurisdiction. It b'es as of right to restrain an excess of jurisdiction in an inferior 
Court, although the defect docs not appear on the record save where the applicant 
is debarred by his own conduct from claiming the writ ; Ii. v. The Justict$ of 
Briahane, ex parte The Treanurer of Queemlandy 11 Q.L.J.,77; following ^rtKwi v. 
Perkins, 21 Q.B.D., 533 ; Ii. v. Jtistices of South BrUbane, ex parte Zagami, H 
Q.L.J., 81. If an inferior Court acts without jurisdiction a stranger may apply 
to the Court for a prohibition; Ex parte Eraser, 20 N.S.W.L.R. (L.), 6". 
Prohibition can only be granted where a tribunal has acted without jurisdiction 
or against the principles of natural justice ; Ex parte Webber, 7 N.S.W.L.R.,317; 
and R. v. Pohlman, ex parte Patterson, 5 W.VV. & a'B. (L.), 122) ; or in excess of 
jurisdiction; Ellis v. Butler, 21 S.A.L.R., 136; and it is open for a party to 
apply for a prohibition so long as the want of jurisdiction appears on the record ; 
Anderson v. Burrows, 9 N.S.W.L.R., 150. It will lie before or after judgment or 
even after execution ; Turner v. Nicholson, 1 S.C.R. (N.S.W. ), 171, note (o); bat 
not after satisfaction ; Ex parte Foster, 11 S.C.R. (N.S.W.), 195. 

See the following cases as to the grant of prohibition where the verdict was 
against natural justice ; Ex parte Shakespeare, 15 N.S.W.LR., 477; PwrcS^- 
Perpetual Trustee, 15 N.S.W. L.R., 385 ; Ex parte Moate, 15 N.S.W.L.R., 83; 
Ex parte HeaJey, 9 W\N. (N.S.W.), 180 ; Ex parte Martin, 17 N.S.W.LR, 300 J 
In re Scadden, 16 N.S.W.L.R., 125; Ex parte Lucas, 16 W.N. (N.S.W.). 51- 
It lies where the information discloses no offence ; Ex parte Smith, 12 W.>. 
(N.S.W.), 104; /?. V. Justices of Dalhy, ex parte O'Ktefe, (1902) S.R. (Q.), Wl? 
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ind where a plaint in an inferior Court discloses no cause of action ; In re M^Mtdl^i^ 
\ S.C.R. (Q.), *20o. Prohibition was granted on a refusal to allow cross-examina- 
iion of witnesses; Ex parte Kane, 9 W.N. (N.S.W.), 25; see also Smith v. 
Hennesuy, 19 W.N. (N.S.W.), 23. Where justices were disqualified by interest it 
^as granted; Haven v. Cleveland Divisional Board, 6 Q.L.J., 67. It was also 
j^nted where a necessary ingredient to constitute an offence was not proved, 
though the point was not raised in the Court below ; Ex parte Bartlett, 17 N.S. W. 
LR., 108; see also Ex parte Lucas, 13 N.S.W.L.R., 228; Ex parte Mumhy, 15 
W.N. (N.S. W.), 209 ; Ex parte Whelan, 8 W.N. (N.S. W.), 50 ; Ex parte McSioan, 
} N.S.W.L.R., 417. An objection cannot be raised to the jurisdiction which 
does not appear on the face of the record or on the evidence ; Ex parte Rowland, 
12 W.N. (N.S.W.), 79. So long as an inferior Court acts within the limits of its 
jurisdiction, no prohibition will lie, however erroneous the decision of the Court 
nay be in fact or in law ; ffale v. Molloy, 4 W.N. (N.S. W.), 126 ; Ex parte Scan- 
iritt, 15 W.N. (N.S.W.), 244 ; The King v. The Justices of Rockhampton, (1903) 
i».R. (Q.)i 71 ; nor if the existence or non-existence of jurisdiction depends on con- 
tested facts which the inferior tribunal is competent to inquire into and determine ; 
ffoUmrd v. Buricood Coal Co., 11 N.S.W.'L.R., 365. It will not be granted on 
the ground of improper rejection of evidence B. on the Relation qf City of Fitzroy 
r. Casey, 23 V.L.R., 495 ; M'Qrath v. Rawlins, 4 S.C.R. (Q.), 55. It will not be 
ssued to an officer of the Court unless he has acted in a judicial capacity ; 
R, V. Edwards, ex parte flowells, 7 Q.L.J. , 25 ; nor to a local Court in a matter 
2olIateral to the action, as in taxation of costs ; Whiting v. White, 2 S. A.L.R., 13. 

Where there is nothing to prohibit it will be refused ; Ex parte Medlyn, 14 
N.S. W.L.R.,276 ; Ex parte Ardill, 19 W.N. (N.S. W.), 107 ; alsowhere the actsought 
to be prohibited is already done ; Ex parte Braun, 10 V.L.R. (L.), 359. Where, 
bowevcr, a fine has been paid ; Ex parte McDermott, 1 8 W. N. (N. S. W. ), 231 ; or a term 
>f imprisonment under a conviction has been served ; Ogle v. Townley, 2 S.C.R. (Q. ), 
202, application for prohibition may be made. The applicant is bound to apply for 
prohibition as soon as it appears that the lower Court has no jurisdiction ; Boon v. 
Voting, 16 N.S.W.L.R., 139 ; see also Ex parte Lenthan, 9 W.N., (N.S.W.), 196 ; 
Ex parte Victorian Railway Commissioner, 24 V.L.R., 173. The practice of the 
Court when the respondent does not appear and the judge who granted the rule 
has no doubt about the matter is to make the rule absolute without hearing 
argument ; Steele v. Lewis, 1 Q.L.J., 137. 

As to procedure, see Or. 41, rr. 27, tt seq. ; as to principles of, and practice 
relating to, prohibition in the United States, see Spellimfs Extraordinary 
Belief, 1893 ed., vol. II., p. 1395, a seq. 

(d) ** Oommandins: the performance by any person holding 

Offlce.''-~See sec. 38 (e) it^fru. 

(8) ** Removing ftrom office."— The section confers upon the High 
Court power to make orders or direct the issue of writs removing from office any 
person wrongfully claiming to hold any office under the Commonwealth. This 
express grant does not by implication limit any inherent power of the Court. The 
power granted is to issue orders in the nature of quo warranto. The ancient 
mode of procedure against persons who usurped or exercised offices, franchises, or 
liberties in derogation of the rights or prerogatives of the Crown, from which all 
public franchises emanated, was by the prerogative writ of quo warranto. The pre- 
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rogative writ is now obsolete, and in England there was introduced a more modern 
method of prosecution by information filed in the Court of King's Bench by the 
Attorney- General in the nature of a writ of quo loarranto, wherein the process 
was speedier, and the judgment not quite so decisive. It is now well settled that 
proceedings by information in the nature of qtu) warra7ito will lie for usurping any 
office, whether created by charter of the Crown alone, or by the Crown with the 
consent of Parliament, provided that the office be of a public nature, and a tub- 
stautive office, and not merely the function or emplojrment of a deputy or lervant 
at the will and pleasure of others ; Shortly Information^ Mandamus, Prohihilion, 
p. 121. 

Australian Cases.— When an office is dt facto full, the proper mode of 
procedure to settle the rights of rival claimants is by quo warranto ; R. v. 
Robinson^ ex parte Torrance^ 1 V.L.R. (L.), 50. ** The rule is that where a man 
has been in fact elected and has accepted office and is in office, whether he has 
been lawfully elected or not, the remedy for a person objecting to his holding 
office is quo warranto and not mandamus ; " per Higinbotham, C. J., In rt GarrM, 
ex parte Dagnall, 14 V.L.R., 622. The office of a town clerk is a public office; 
In re Town Cleric^ ex parte Alcock, 2 W.A.L.R., 65. The authority of a person 
to exercise the office of a Judge in a County Court was questioned on proceedings 
by way of quo warranto ; B. v. Rogers ^ ex parte Lewis, 4 V.L.R. (L.), 334. 

The remedy of quo warranto is employed in the United States for the purpose of 
testing title to public office more frequently than for other purposes ; in Great 
Britain most frequently in relation to municipal office. The public office in 
question must be a public office as distinguished on the one hand from a mere 
employment or agency, less than an office, with the right to exercise which, the 
Courts in quo warranto proceedings will not interfere, and on the other hand, from 
an office in which the public have an interest, it may be legislative, executive or 
judicial ; Amer. and Eug. Encyc. of Law (1892 ed.), vol. 19, p. 668. As to cases 
in which it is granted against public officers in the United States, see Speliing^i 
Extraordinary Relief 1893 ed., vol. 2, p. 1450. 

As to procedure, see Or. 41, rr. 5, et seq. 

( f ) *' Mandamus.**— Subsection (e) is apparently intended to make the 
declaration of jurisdiction more general than it is in sub-section (a) and (c). 

ig) *' Habeas Corpus."— The writ of habeas corpus is the great prerogative 
remedy which the law has provided against violations of the right of personal 
liberty. Its object being to effect deliverance from illegal confinement, it com- 
mands the party detaining the prisoner to produce his body, with the true 
statement of the time of his caption and the cause of his detention. {Fostef^s f'^ 
Prac.t § 366; Broom' h Common Law, 9th ed., p. 236). This section expressly 
confers upon the High Court power to make orders or direct the issue of writs of 
hdheas corpus ad subjicinidum. Owing to its pre.*iminent importance as a means of 
obtaining liberation from illegal confinement this writ is usually known as the wnt 
of habeas corpus. There are other writs that come under the designation of 
habeas corpus, some of which are of antiquarian interest only. Those still in use 
are habeas corpus ad testificandum, habeas corpus ad respondendum, habeas corp* 
ad deliberandum and recipias ; habeas corpus on return of cepi corpus. (See Shtffi 
and Mellor's Cr. Of. Prac, p. 335). 
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Original AND APPELL.VTE. —The High Court has power to grant a writ of 
heU>etis corpus in the exercise of its original jurisdiction, such as in a contest 
between residents of different States as to the right to the custody of an infant. 
Its power is exclusive in respect of all matters jurisdiction with respect to which 
is vested exclusively in the High Court. It has also appellate judicial power to 
issoe writs of habeas corfms on the application of persons in custody under judicial 
power, such as warrants for imprisonment, orders for commitment, in order to 
examine the validity of the authority under which the prisoner is detained ; per 
Story, J., Ex parte WatkinM, U.S., 7 Pet., 568. As the State Courts of the 
Commonwealth have been vested with federal jurisdiction, conflicts suiih as those 
that have arisen in the United States between the Federal and State Courts cannot 
be so great iu the Commonwealth. It would appear that by the joint operation 
of the Judiciary Act^ sec. 39, and the Constitution, sec. 76, the State Supreme 
Courts have been invested with jurisdiction with respect to itisue of writs of 
hahea^ corpus in federal matters. As to exclusive jurisdiction, see Jud, Act, sec. 38. 

American Casks. —In the United States, except in cases affecting ambassadors, 
other public ministers, or consuls, or those in which a State is a party, the Supreme 
Court can only issue a writ of habeas corpus under its appellate jurisdiction ; 
U.S. Const., Art. 3, sec. 6, sub-div. 2. Original jurisdiction to issue the writ of 
hahecLs corpus was conferred upon the district and circuit Courts of the United 
States in cases necessary for the exercise of their respective jurisdictions by the 
Judiciary Act 1789. The jurisdiction thus given in law to the circuit and district 
courts is original, that given by the Constitution and the law to the Supreme 
Court is appellate; Ex parte Ttrgtr, 8 Wall, U.S., 858; see also cases cited 
Amtr. and Eng, Encyc. of Law, 1889 ed., vol. 9, p. 168. Sec. 753 of the Revised 
Statutes, U.S., enumerates the cases to which the writ of habeas corpus extends — 
viz., when a prisoner is in custody under or by colour of the authority of the United 
States, or is committed for trial before some Court thereof or for an act done or 
omitted in pursuance of a law of the United States, or an order process or decree of 
a court or judge thereof, or in violation of the Constitution or a law or treaty of the 
United States, or when being a subject or citizen of a foreign State and domiciled 
therein, he is in custody for an act done or omitted under any alleged 
right or exemption claimed under the commission or sanction of any foreign 
State, or under the colour thereof the validity and effect of which depend upon 
the law of nations, or where it is necessary to bring a prisoner into Court to 
testify. 

In the United States the State Courts have a general jurisdiction to issue writs 
of kaJ>eas corpus, but the class of cases in which Federal Courts and State Courts 
i«ve a concurrent jurisdiction to issue such writs is comparatively restricted. The 
r^neral authority of Federal Courts and State Courts to issue writs of habeas 
or/>ff« IB based on the principle that the governments of the United States and of 
^ch State constitute two sovereign governments existing within the same terri- 
torial limits with distinct functions : that the tribunals of each sovereign have 
^nerally no authority within the sphere of the other, but that in case of a conflict 
et'ween the authority of the two governments the tribunals of the United States 
r« to adjudicate upon it ; Tarble's Case, 13 Wall., 397 ; Abltman v. Booth, 21 
tow., 506. Thus the United States Courts can inquire by habeas corpus into the 
miidity of any restraint upon personal liberty under authority of the United 
>tM,tem ; Ex parte Houghton, 7 Fed. Rep., 657, but not under the authority of any 
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State ; U.S. R.S., sec. 753 ; Ex jmrU JJorr, 3 How., 103 ; U.S. v. Bector, 5 M*Lean, 
174 ; unless the State, in authorizing the restraint, has violated some right derived 
from the United States. So the States Courts can inquire by habeas corpw into 
the validity of any restraint upon personal liberty, unless such restraint is under 
authority, or claim or colour of authority of the United States ; Jiobb v. Conuolly, 
111 U.S., 624. 

The United States Courts have no general jurisdiction, independent of stato- 
tory authority, to issue writs of habeas corptis; Ex parte Barry ^ 2 How., 65; Barry 
V. Mercein, 5 How., 105 ; but State Courts have such jurisdiction at Common Law. 
The Federal Courts and the State Courts therefore have a concurrent jurisdiction 
to issue such a writ in any case in which authority to issue such a writ has been 
specifically conferred on the Federal Courts, and has not been specifically pro- 
hibited to the State Courts ; Ifolt's Concurrent Jurisdiction, p. 35 ; see also En(}f(. 
of PL ami Prac, U.S., 1897 ed., vol. 9, p. 1006 ; Amer. and Eng. Encyc, vol 9. 
1889 ed., p. 173. 

** When the petitioner is in custody by ihe State authority for an act done or 
omitted to be done in pursuance of a law of the United States, or of an order, 
process or decree of a court or judge thereof, or where being a subject or t 
citizen of a foreign State and domiciled therein, he is in custody under like 
authority, for an act done or omitted under an alleged right, title, authority, 
privilege, protection or exemption claimed under the commission, or order, or 
sanction of any foreign State or under colour thereof, the validity and effect 
whereof depend upon the law of nations ; in such and like cases of urgency, 
involving the authority and operations of the General Government or the 
obligations of this country to, or its relation with, foreign nations, the Courts of 
the United States have frequently interposed by writs of habeas corpn*^ and dis- 
charged prisoners who were held in custody under State authority. So also when 
they are in custody of a State officer, it may be necessar}*^ by use of the writ to 
bring them into a Court of the United States to testify as witnesses " ; Ex parte 
Koyall, 117 U.S.R., 241; Minnesota v. Blindage (1900), 180 U.S.R., 501. 
Except ill cases of emergency, such as above defined, the applicant should be 
required to exhaust such remedies as the State gives to test the question of the 
legality, under the Constitution of the United States, of his detention in custody ; 
Minnesota v. Brundage (ib.) See also Davis v. Burke (1900), 179 U.S.Bm 399- 
" It is a settled rule that the writ of habeas corpus cannot perform the office of » 
writ of error." Fuller, C.J., Terlinden v. Ames (1901), 184 U.S.R., p. 278; Inn 
McKeiizit (1900), ISO U.S.R., 53(5. 

Habeas Cokpus in thk Commonwealth. — ** The power of the Federal Courti 
of the United States to issue a writ of haf)tas corpus arises in the main not out of the 
Constitution, but by Statute . . . The original jurisdiction of the High Court 
of Australia is much more extensive than that of the Supreme Court of the United 
States, and, therefore, its inherent power to issue the writ goes further. But 
the greater number of cases in which the writ could be sought lie outside the 
original jurisdiction of the High Court, as defined by the Constitution, and cm 
only arise by Statute. Until such statutory jurisdiction is given to a Federal Court, 
it would appear that the State Courts may issue the writ of habeas corput in the 
cases referred to ; l^ut when jurisdiction is given, it will be exclusive in the Fedetil 
Court." Moortt Commonwealth of Attstralia, p. 272. 
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Many of the coDilicts that have arisen in the United States cannot arise in 
Australia, as the State Supreme Courts here have been invested with federal 
Jurisdiction. The Judiciary Act, sec. 30, has extended the original juris- 
diction of the High Court, but by sec. 39 it has also given a wide federal 
jurisdiction to the State Supreme Courts. Section 33 (/) does nothing 
l>eyond declaring that the High Court has power to direct the issue of 
"^vrits of habeas corptui. There is no express declaration that its power in this 
respect is exclusive ; there is no enumeration of the cases in which either the High 
Cou.rt or the State Supreme Courts, in the exercise of their federal jurisdiction may 
direct the issue of writs of hahfaH corpus. It would appear that whatever cases 
lie out of the exclusive original jurisdiction of the High Court in these the 
^vri-t of habfos corpus may still be sought in the State Supreme Courts ; Jud. Act, 



As AN Appeli-ate Remedy. — Under the writ of habeas corpus the Court may 
^^cs^-mine into the legality of any commitment for criminal or supposed criminal 
nnck'bter. The writ also enables prisoners who have been legally committed in some 
cifc^ea to be admitted to bail. Any unlawful detention of an individual or 
dej>rivation of the liberty whether the alleged cause be civil or criminal, or if 

^Here be no ground at all alleged for the detention, may be inquired into by means 

of the issue of a writ of habeas corpus. 

Australian' Casks.— On a return to the writ the Court can inquire into the 

legality of a prisoner's detention under a warrant ; In re Levinger, 6 W.W. & 

a':B. (L.), 8 ; In re Pettet, 11 N.S.\V.L.R. (L.), 242 ; In re Hadclije, 21 S.A.L.R., 

®Q I In re Court, 2 8.C.R. (Q.), 171. Habeas corpus was held to go when the 

^^cirrant of commitment did not show jurisdiction in the magistrate to imprison ; 

-^c Maun; Vic. Dig. Kerferd & Box, col. 316. When the warrant of commitment 

^^d not show the offence with which the prisoner was charged the prisoner was 

discharged; He Stockdale, 1 S.C.R. (Q.), 110. The legality of a warrant of 

^^^Himitment by a colonial legislature may be raised by habeas corpus ; The 

^f^aher of the Legislative Assembly v. Olass, L.K. 3 P.C., 560. The Supreme 

^^^\irt of New South Wales was held to have jurisdiction to order the release of a 

P^'isoner con6ned in that country under* an illegal sentence of a foreign Court; 

-^^S' V. Murray, Legge's Reports, N.S.W., p. 287. When the warrant shows a 

•vi^cient order to justify the detention of the prisoner the Court will not look at the 

affidavits stating facts impugning the recitals in the warrant; In re Devaney, 

^ ^W.W. & a'B. (L.), 103. The Court has power to go behind the warrant of 

^^^uviction, although it be admitted to be good, and to inquire into the jurisdiction of 

^o© committing justices on affidavits of the prisoner that they had none ; In re 

^oniillacj 1 W. & W. (L.), 193. Affidavits are admissible in a superior Court to 

•How that the jurisdiction of an inferior Court has never attached to it, but are 

^ot admissible to show that when jurisdiction has attached the inferior Court 

•«ted on insufficient evidence in coming to a decision on the matter before it ; In 

»"e Keogh, 15 V.L.R., 395 ; In re Marshall, 26 V.L.R., 816. The Court will not 

***terfere by habeas corpus if the person charged be properly before a court of 

^^mpetent jurisdiction. Where, therefore, a prisoner was properly before a 

^wt and was convicted by a jury of whom nine had not been sworn, it was held 

^bat the Court had no power to interfere by habeas corpus ; R. v. Cleary, 5 

*^-VV. & A*B. (L.), 85. Where the return to a writ stated a detention under a 

^mand on a charge of larceny but did not show that the offence was charged to 



140 HABEAS. Jud. Act 



have been committed within the territorial jurisdiction, the prisoner was dis- 
charged ; In re Caruchet, 9 Q.L.J., 122. Compare also i?. v. King, 1 S.C.R. 
(Q.), 1. 

The proper mode of bringing the question of the legality of a sentence before 
the Court is apparently by writ of habecia corpus ; In re Forbes, 8 N.S.W.L.R. (L), 
68; In re Price, 6 N.S.W.L.U. (L.), 140. The Court has no jurisdiction to 
bring up on habeas corpus a party confined in gaol to allow of his moving for 4 
new trial in person ; Ashley v. Steele, 2 W.N. (N.S.W.), 1. 

The legality of imprisonment in extradition cases may be tested by the writ 
of kabeoA corptts ; B, v. Hustin, 1 Q.L.J., 16; In rt Pedro, 5 Q.L.J., 22; i?. t. 
Macdonald, exparU Strutt, 11 Q.L. J., 85 ; R, v. Lewis, ex parte Chabal, 1902, S.R. 
(Q.), 99 ; /?. V. Murray 9 Q.L.J. N.C., 82 ; Ex parte Morduit, 2 \V.A.L.R.,6; 
In re Gerhard (Xo. \), 23 A.L.T.. 127 ; (No. 2)27 V.L.R., 484 ; (No. 3)27 V.LK, 
665 ; Ex parte Marks, 15 N.S. W.L.R, 179 ; Ex parte Rouanet, 15 N.S. W.L.R.,269; 
Ex parte Petitoff, 16 N. S. VV. L. R. , 275 ; also the imprisonment of fugitive oflfendcn ; 
In re Marshall, 26 V.L.R., 816. A statute relating to extradition has beenpaned 
by the Commonwealth Parliament : the Extradition Act 1903. 

An alien friend illegally detained under the authority of Commonwealth 
officers is entitled to apply for a writ of habeas corpus ; Ex parte Loo Pak, 9 
N.S.W.L.R., 221 ; Ex parte Leong Kum, 9 N.S.W.L.R., 250; Ex parte Woo 
Tim, 9. N.S.W.L.R., 493. 

The Court can grant a writ of habeas corpus to bring a prisoner before a Com- 
mittee of the Legislative Assembly for the purpose of giving evidence ; In re KtU$, 
Legge's Reports, N.S. W., 1275. An applicant for a writ of habeas corpua who hai 
been refused b}' one judge may make a fresh application to the Full Court An 
applicant has the right to take the opinion of every judge, and every Court, as to the 
propriety of the detention complained of, and the judge or Court is bound to con- 
sider the question independently of any previous decision ; Ex parte Rototandi, 16 
N.S.W.L.R. (L.), 239. Cf. also i?. v. Malone, (1903) S.R. (Q.), 140. 

Under the High Court Rules.— The rules provide that the Court or a Justice 
may, by order, without the issue of a writ of habeas corpus direct the production of 
any person in confinement for the purpose of his examination as a witness or for 
his trial ; Or. 42, r. 1 . 

As to whether an appeal lies from an order refusing the writ — See Jud. ic<» 
sec. ;«. Cf. also R. v. Malone, (1903) S.R. (Q.), 140. 

As to the procedure, see Or. 42. 

As to practice in the United States, see Desty^s Federal Procedure, vol. 
§ 359 ; SpelUuy's Extraordinary Relief, 1893 ed., vol. 2, p. 929. 

Part V. — Appellate Jurisdiction of the High Court. 

ApiKaisfrom 34. The High Court shall, except as provided by this Ac^^ 

Hiirh Court. have jurisdiction to hear and determine appeals from a-> 

See s^. 28, 78. . , ** , „ t i • v t • • • ^ 

judgments whatsoever of any Justice (a) or Justices, exercisiiL^ 
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the original jurisdiction of the High Court whether in Court or 

Chambers. 

(a) ''Appeals . . . troia . . . any JllStice."-~The Constitu- 
tion , sec. 73, provides that, subject to exceptions and conditions to be prescribed 
\>y Parliament, the High Court shall have jurisdiction inter alia to hear and to 
determine appeals from all judgments, decrees, orders and sentences of any 
Justice exercising the original jurisdiction of the High Court. The 34th sec. of 
the Jfuiiiciary Act merely declares what the Constitution has already granted, and it 
f>ref»cribes, or rather refers to, an exception to the appellate jurisdiction prescribed 
l>y sec. 27, viz., that there shall be no appeal to the High Court from a decision of 
fik «J-ustice of the High Court with respect to costs which are by law in the 
discretion of the Court, except by leave of the Justice or Court. 

As to costs, see Rules of Court, Or. 46 ; as to jurisdiction in Chambers, 

see Jxid. Act, sec. 16; as to quorum on appeals fron} a Justice of the High 

Cl^ourt exercising original jurisdiction, see Jud. Act, sec. 20; as to the 

OK-iginal jurisdiction of the High Court, see Jud, Act, sec. 30 ; as to grant- 

in(^ new trials, see Jud, Act, sec. 36 ; H.C.P. Act, sec. 14 ; as to the 

I>OA%-ers of the High Court in the exercise of its appellate jurisdiction, see 

^\Jiti. Act, sec. 37 ; as to power of amendment, see H.C.P. Act, sees. 23, 

^-4 ; as to security in an appeal case, see H.C.P. Act, sec. 35 ti seq, ; as to 

stciy of proceedings under a judgment appealed from, see H.C.P. Act, sec. 38 ; as 

to death of a party to an appeal, see H.C.P. Act., sec. 39 ; as to procedure on an 

^pp«al from a Justice of the High Court, see Rules of Court, Part II., sec. 1 ; as 

"ko appeal being heard at the seat of Government of the State in a Registry 

'^"'Hereof the cause is pending, unless otherwise directed, see Rules of Court, Oct. 

It2th, 1903, r. 2(1), (la). 

35. (1) The appellate iurisdiction of the Hiffh Court with Appeals from 

^ ^ . ^ Supreme CourU 

i^espect to judgments of the Supreme Court (a) of a State, or of o'state«. 

ariiy other Court of a State from which at the establishment of the 

Commonwealth an appeal lay to the Queen in Council, shall 

extend to the following judgments whether given or pronounced 

in the exercise of federal (h) jurisdiction or otherwise and to no 

others, namely : 

(a) Every judgment, whether final or interlocutory (c), 
which — 

(1) is given or pronounced for or in respect of 
any sum or matter (d) at issue amounting 
to or of the value of Three hundred 
pounds ; or 

(2) involves directly or indirectly any claim, 
demand, or question, to or respecting any 
property or any civil right (e) amounting to 
or of the value of Three hundred pounds; or 
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(3) affects the status (/) of any person under 
tlie laws relating to aliens (gr), marriage, 
divorce, bankruptcy, or insolvency ; 

but so that an appeal may not be brought from an 
interlocutory judgment except by leave of the 
Supreme Court or the High Court — 

(6) Any judgment, whether final or interlocutory, and 
whether in a civil or criminal (h) matter, with respect 
to which the High Court thinks fit to give special 
leave (i) to appeal : 

(c) Any judgment of the Supreme Court of a State 

given or pronounced in the exercise of federal 

jurisdiction in a matter pending in the High Court: 

including respectively every or any such judgment which has 

been given or made before (j) the commencement of this Act, and 

as to which — 

(1) leave to appeal to the King in Council 

might at the commencement of this Act 
be granted by the Court appealed from; 
or 

(2) leave to appeal to the King in Council has 

before the commencement of this Act 
been granted by the Court appealed from, 
and up to the commencement of this Act 
the conditions of appeal have been com- 
plied with within the periods limited ; or 

(3) a petition for special leave to appeal to the 

King in Council has been lodged and is 
pending at the commencement of this 
Act. 

(2) It shall not be necessary in any case, in order to 

appeal from a judgment of the Court of a State to the High 

Court, to obtain the leave of the Court appealed from. 

(a) Supreme Court of a State.— The Constitution, »ec. 73, gives to 
the High Court subject to exceptions and conditions to be presoribed by PatU** 
meut, jurisdiction to hear and decide appeals from the Supreme Court of any SUte 
or from any Court of final appeal in a State such as that of South Australia or 
from any Court exercising federal jurisdiction. The Judiciary Act, sec. 35, in 
efftct prescribes tlie conditions of and exceptions to the right of appeal from jndg- 
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mente of. the Supreme Courts of States whether given in the exercise of federal 
jurisdiction or otherwise. In the case of Hannah v. Dalgamo (\90^), 1 C.L.R., I ; 
9 A.L.R. (C.N.), 85, Griffith, C.J., indeliiferingthe judgment of the Court, said that 
the Parliament had no authority to create any additional appellate j uriudiction. The 
authority, therefore, if any, of the Court to hear the case then before it was to be 
sought not in the Judiciary Act, but in the Constitution itself, and sec. 35 of the 
Judiciary Act was to b^ regarded not as a provision for creating rights of appeal, 
but as a provision making exceptions from the jurisdiction conferred by the Con- 
stitution and prescribing regulations as to its exercise. 

Sec. 35 of the Jitdiciary Act has been passed by I'arliament as its interpreta- 
tion of the method of exercising the excepting and regulating power. For the 
moat part it appears to confer jurisdiction affirmatively ; it defines rather than 
excepts. In some respects it regulates. By defining the cases in which appeals 
may be brought, the implication is raised that appeals cannot be brought in an}' 
other cases. The section should, therefore, be construed not as giving jurisdic- 
tion, but as making exceptions by implying a negation of jurisdiction in every 
case where jurisdiction does not purport to be affirmatively given ; Quick and 
OarraH*« Annot. Contt,, p. 738. 

Although it stands under the heading *' Appellate Jurisdiction,*' sec. 35 does 
not purport to be an enumeration of all the Courts from which appeals can be 
brought to the High Court. If it did purport to be such, it would not be com- 
plete. It refers only to appeals from State Supreme Courts and other State 
Courts from which, at the establishment of the Constitution, appeals could be 
brought direct to the Queen in Council ; it is silent as to appeals from inferior 
State Courts invested with Federal jurisdiction. The right of litigants to appeal 
from such Courts direct to the High Court is defined by sec. 39 {b) and (c). 

As to quorum on appeals from State Supreme Courts, see Jud. Aci^ sec. 21 (2) ; 
as to power to grant new trial, see Jud, Act^ sec. 36 ; as to the powers of the 
High Court in the exercise of its appellate jurisdiction, see Jud. Act, sec. 37 ; as 
to power of amendment, see H.C.P. Act, sec. 23 ; as to security in the case of an 
appeal from a judgment of the Supreme Court of a State, see H.C.P. Act, sec. l\5 ; 
as to stay of proceedings under the judgment appealed from, see H.C.P. Act, sec. 
38 ; as to the death of a party to an appeal, see H.C.P. Act, sec. 39 ; as to pro- 
cedure on appeals from Supreme Courts of States, see Rules of Court, Part II., 
sec iv., and Rules of Court, Oct., 12th, 1903, r. 2 (6), (7), (8) ; as to appeals being 
heard at the seat of Government of the State from a Court whereof the appeal is 
brought, see Rules of Court, Oct. 12th, 1903, r. 2 (6). 

(b) "Federal Jurisdiction or otherwise.-— The Supreme Courts of 
tlie States are invested with federal jurisdiction in all matters in which the High 
Court has original jurisdiction or in which original jurisdiction can be conferred 
on it ; Jud, Act, sec. 39. 

In should be noted that sec. 35 does not confer Federal jurindictiun on any 
State Court; it merely affirms that there may be an appeal against judgments given 
or pronounced in the exercise of Federal jurisdiction or otherwise. We liave to 
look elsewhere for provisions investing the Supreme Courts and other Courts of 
the States with Federal jurisdiction ; that provision is to be found in sec. 39, 
where it is hedged about with conditions of a most precipe character. The main 
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object of those conditions is to confer Federal jurisdiction on State Coarts, tvb 
modOf reserving to the High Court exclusive appellate jurisdiction in such cuei. 

The Constitution does not expressly define the exact meaning of federal 
jurisdiction, but it is conceived that the expression is quite capable of meaning 
both original jurisdiction to entertain a federal case in the first instance and give 
judgment thereon, and that it is also capable of including the case of an Appellate 
Court, authorized to revise and review the decision given by a Court of Fint 
Instance, in the exercise of original jurisdiction. Under the Federal CvMovm Act 
1901, sec. 245, State Courts of Summary Jurisdiction can deal with customs 
prosecutions ; by sec. 248 a person aggrieved may appeal against the decision, in 
such a case, to the Supreme Court of a State. In Ex jmrie Oesidman (1902), 
N.S.W.S.R., p. 153, the Full Court (N.S.W.), per Owen, J., said:— "From thU 
it is clear that a Court of Summary Jurisdiction, thus dealing with a castomi 
prosecution instituted in it, is, by an Act of the Federal Parliament, invested with 
federal jurisdiction, and it appears also clear that by sec. 248 the Court to which 
an appeal shall lie from the Court of Summary Jurisdiction is for the purpose of 
such an appeal invested with federal jurisdiction.'* 

'^ A distinction between the several capacities in which a Supreme Court may 
act is, no doubt, unfamiliar. But such a distinction between the several capacities 
in which a single Judge or an inferior Court may exercise jurisdiction, so that an 
appeal from a decision in one capacity may lie to one Court, and from a decision in 
another capacity to another Court, is not unusual. A familiar instance is that of 
the Chief Justice of New South Wales acting as 8uch and as a Judge of the 
Vice- Admiralty Court. This distinction is most explicitly taken in sec. 39 of the 
Judiciary Act.** Per Griffith, C.J., in Hannah v. Dalgarno, 1 C.L.R., at p. 10; 
9 A.L.R. (C.N.), 86. 

As to quorum on appeal from a Judge of a Supreme Court exercising federal 
jurisdiction, see Judiciary Act ^ sec. 20. As to procedure on appeals from Judges 
of the Supreme Courts in the exercise of federal jurisdiction, see Rules of Court, 
Part II., sec. (ii) ; Rules of Court, Oct. 12th, 1903, r. 2 (5). As to other cross 
references see note (a) tnipra. 

(C) "Pinal or Interlocutory."— No unqualified right of appeal is given 
from an interlocutory judgment pronounced by a State Supreme Court whether 
acting solely in its capacity as a State Court or in the exercise of federal jurisdiction 
even if the money issue, property, or civil right involved exceeds in value £30O- 
The Supreme Court is, however, authorized to grant leave to appeal against so.*^ 
a judgment to the High Court, or the High Court itself may grant leave *^ 
appeal. By the Judiciary Act, sec. 2, "judgment" includes decree, order, ** 
sentence. 

Final. — " No order, judgment, or other proceeding can be final which dc^^ 
not at once afiect the status of the parties, for whichever side the decision may 
given ; so that if it is given for the plaintiff it is conclusive against the defendac^^ 
and if it is given for the defendant it is conclusive against the plaintiff" {per Bre*^^ 
L.J., Standard Discount Co. v. La Grange, 3 C.P.D., 71). "Where ac^*- 
further step is necessary to perfect an order or judgment, it is not final, but int^^ 
locutory " (per Baggallay, L.J., Collins v. Paddinyton, 5 Q.B.D., 370. Eve^^^ 
order need not necessarily be a final judgment because it puts an end to t^ 
matter in which it deals. Thus an order dismissing an action for non-prosecut^^ 
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is not a final judgment; RtRiddtll^^ Q.B.D.,512; nor is a garnishee order 
absolute a final judgment; Ex parte Chinery, 12 Q.B.D., 342; nor is an order 
for costs on an action which has been stayed ; Ex parte SchmitZy 12 Q.B.D., 509 ; 
nor is an order for alimony pendente lite ; Re Henderson^ 20 Q.B.D., 509. As to 
'What is a final judgment, see also Scott v. Meehan, 1 W.A.L.R., 179 ; In re The 
^nglO'Amtralian LF. and L, Co., 14N.S.W.L.R. (E.), 110; Queensland Invent- 
wneni and Land Mortgage Co. Ltd. v. Grimley, 4 Q.L.J., Supp., 15. 

Interlocutory. — Interlocutory orders or judgments are those made during 
^he progress of a cause, determining certain rights incidental thereto, but not the 
final right, or full amount. 

It has been held that an order granting a new trial cannot be the subject of 
a^pX^eal t<} the Privy Council under the aforesaid Orders in Council — it is not a 
fixifid order ; Crook v. Ormerod, 3 W.W. & a'B. (L.), 132 ; Rocke, Tompsitt and 
C7o. V. Wilson, 13 V.L.R., 833; 9 A.L.T., 36; see also Parker v. Falkner, 10 
lO'-S.W.L.R., 14; Christie v. RoherUm, 6 W.N. (N.S.W.), 98. On the other 
h.A.z]d, an order for a new trial might not be considered an interlocutory order, 
axk<l coosequently there would be no right of appeal to the High Court against 
si2oh an order on that ground. It is possible, however, in such circumstances the 
Sigh Court could, under sec. 35 (6), give special leave to appeal. 

** When you have, not an application in an action, but an original proceed- 
^>^Si ^'9-, by originating summons, the test whether an order is final order or not, 
is t«o be arrived at by considering, as a matter of substance, what was the matter 
in dispute, and does the order made determine it one way or another ; " Re Reeves 
(1902), 1 Ch., p. 32 (C.A.); Salaman v. Warner (1891), 1 Q.B., 734 (C.A.). 
Se«note ** Final," ** Interlocutory," ^wji. Prac. (1903), pp. 820-837. The following 
OK'clere have been held ** interlocutory " : — An order made on a motion under Or. 
^^9 rr. 2, 3 ; Salaman v. Warner , nupra ; or r. 4 ; Bright v. River Plate dtc, 17 
T. ^.j 708 ; cf. Price v. Phillips^ 11 T.R., 86 ; an order on a creditor's claim in 
■*» action for administration ; Re Abdy, W.N. (95), 12 ; an order for a commission 
^^ examine ; Edison- Bell <fc Co. v. Hough, 98 L.T. Jo., 374 ; an order for a 
•pecial case to be stated, under Municipal Corp. Act, sec. 93 ; Monkstcell v. Thomp- 
son. (1898), 1 Q.B., 353 ; an order to enter in commercial list ; Sea Insurance Co, v. 
^<»rr (1901), 1 Q.B., 7 (C.A.); an order to refer to arbitration ; Neaie v. Gordon- 
^^evmoz (1902), 1 K.B., 838 ; (1902), A.C., 465 ; a decision of the Full Court on the 
^^estion of postponing a trial ; Crotty v. Clarke, 3 A.L.R. (C.N.), 2. In a case of 
^^ndey v. Fordham an appeal from a garnishee order absolute was treated as inter- 
locutory ; Re Hodgkinsm, 98 L.T. Jo., 423; In Forbes Smith v. F.S. (1901), P., 
*58, leave to appeal was refused by both Courts, but the appeal was set down and 
^^^mrd, and as the order was decided to be a final order leave was not required. 
S«© Ann. Prac. (1903), II., p. 504. An order of the Court on an application to 
*^view the taxation of a bill of costs referring the matter back to the Prothonotary 
L ^ not final; In re Macnamara's costs, 1 W.N. (N.S.W.), 33. The Judicial 

I C^oxnmittee of the Privy Council does not encourage appeals from interlocutory 

ft orders of a temporary character such as an interim injunction ; Croudace v. Zohel 
■ U8fi9), A.C. 258. 

** There is, in my opinion, a fundamental diflference between interlocutory and 
™*I orders as well as between interlocutory and final judgments. Interlocutory 
®wler» and judgments are only intended to affect the rights of the parties'in the 

B.C. 10 
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litigation. They are always subject to review when fresh facts are brought to the 
consideration of the Court. Judgments passed and entered stand in a very differ- 
ent position. In the case of an interlocutory order it is generally possible to 
restore parties to their original position by payment of costs or othemi-ise ; fiiiii 
orders are intended to, and do, as a rule, determine the rights of the parties. 
Perhaps I should add, in deference to the argument, that I am clearly of opinion 
that an order to refer an action is an interlocutory and not a final order "--per 
Alverstone, C.J., in Neale v. Gordon-Lennox (1902), 1 K.B., 838. 

(d) ** Any sum or matter.'*— A litigant in a suit in the Supreme Coort 
of a State, dissatisfied with any judgment, decree, or order, final or interlocatory, 
given or pronounced in the exercise of federal jurisdiction or otherwise, for or in 
respect of any sum or matter at issue amounting to, or of the value of £300, bii 
the right of appeal to the High Court. The form of words used in sec. 35 (a) (I) 
corresponds ^ith the form of words to be found in the Orders in Council civiog 
the right of appeal, in certain cases, to the Privy Council from the Supreme Coorti 
of the Australian Colonies. There are, however, two points of difference, the ooe 
being that there can be an appeal to the Privy Council only from final judgmenti, 
decrees, or orders, and the other that the sum or matter at issue must be of the 
value of £500 and upwards. 

Under the Orders in Council of June, 1860, it has been held that the valneof. 
the matter in issue is a fact to be controverted and tried, and upon which both 
sides are to be heard ; Kettle v. The Queen, 3 W.W. & a'B. (Eq.), 141. 

It has been held that interest upon the damages awarded in an action is not 
to be considered as part of the sum in issue for the purpose of obtaining leave to 
appeal to the Privy Council ; McSwain v. McMillan, 2 V.L.R. (L.). 271. See, 
however, Bosswellv. Kilhom^ 12 Moo. P.C, 467; and Oraham v. Prottd/oolt l^ 
N.S.W.L.R.,462. 

Arbitrators had made an award of £6,000 as the purchase money of a basioeiSt 
and the award was referred back to the arbitrators by order of the Court, and the 
amount awarded by the new award was less by £220 than the sum awarded hj 
the former one. On an application for leave to appeal to the Privy Council ag&ioit 
the order referring back the award it was held that the matter in issue was not 
the value of the business, but the difference between the two valuations of tk 
arbitrators, and this being under the appealable amount, leave was refused ; /« 
re Armttrong and CuUey, 4 V.L.R. (L.), 178. In Mac/arlane v. Leclairtt 15 Moo. 
P.C, 181, it was decided that, in determining the question of the value of the 
subject matter iu dispute, upon which the right of appeal depended, the proper 
course was to look at the judgment as to the extent that it affected the vaitxe^^ 
the party prejudiced by it, and seeking to relieve himself from it by appesl,aB^ 
that, considering the amount seized, the matter in dispute upon which the sppe^ 
was founded exceeded in value £500. 

Several actions arising out of the same cause were brought by different 
parties through the same attorney against the same defendants. In one of tbeiei 
which had been carried on at the expense of a fund, to which the various plaintifb 
had contributed, a judgment was obtained which would govern the rest. It«*» 
held that the judgment in the decided case did not indirectly involve a queiti« 
respecting the amounts claimed in the others ; Mor$e v. A,S,X, Co., 9 S.C.R> 
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<NJ3.VV.)< 81. A municipality brought an action against a defendant to recover 
the sum of £18, alleged to be due for rates. The defendant set up the defence 
that the plaintiffs were not duly incorporated, and the Full Court decided in his 
favour. It appeared that there was due at the time ot this decision about £600 
for rates. It was held that, in considering the amount involved, the Court had 
to look at the judgment as it affects the interests of the parties who are prejudiced 
by it, and that in this case the plaintiffs were entitled to appeal, as the decision 
of the Court from which the plaintiffs wished to appeal involved a question 
respecting a civil right of more value than £500 to them ; Municipality of 
Oundagai v. Xorton, 15 N. S. W. L. R. , 459. 

In order to bring the case within the appealable amount £500 must be 
•directly or indirectly involved between the same parties as those in respect of 
M'hom the order appealed from was made; In re Bonang O.M, Co., 4 B.C. 
<N.S. W.), 47 ; it is not enough that that sum may be involved between one of the 
parties to the suit and third parties; iVavertree Sailing Ship Co, v. Love, 12 
W.N. (N.S.W.), 62. Where the amount involved was the amount of the verdict, 
together with interest to which the plaintiff was entitled at the time of signing 
judgment, and these together reached £500, leave was granted. Oraham v. 
Proudfaot, 15 N.S.W.L.R., 452; Otostonv. Bank o/X.S.W., L.R. 4 App. Cas., 
270. Where the amount of a verdict was over £500, but this after the judgment 
of the Full Court had been delivered the plaintiff had consented to reduce to 
£450, the Court held it had jurisdiction to entertain an application for leave to 
appeal, as the amount in respect of which judgment was delivered was above £500; 
Mackenzie v. Wiliiams, 11 S.C.R. (N.S. W.), 193. A verdict had been given with 
one farthing damages and a new trial was granted on the ground that the damages 
ought to have been more than nominal. The Court held that although the plaintiff 
in his declaration claimed £10,000, yet, as the verdict set aside was only one 
farthing there was not a sufficient amount in question to give the defendant the 
right to appeal ; Jones v. The Municipal Council of Sydney ^ 1 N.S. W.L.R. (L.), 
315. On an application for leave to appeal on a demurrer the plaintiff was allowed 
to reduce the damages claimed in the declaration below the appealable amount ; 
Dowling v. Jonen^ 2 N.S. W.L.R. (L.), 54. But leave to reduce an amount was 
refused in DelamouiU v. A. K. S, tk 0. C, 1 W.N. (N.S.W.), 29. In an action 
to recover £79 being the duty levied on a shipment of pulp fruit, leave to appeal 
was granted on it appearing that other actions were pending in which the amount 
claimed was £293, and that a bond had been entered into by the plaintiff for £835 
to secure the duty on subsequent importations of the same article ; Peacock v. 
Powdl, 2 W.N. (N.S. W.), 108. Where £3,000 was claimed in the declaration and 
the defendant obtained a verdict which the Full Court set aside and ordered a 
uew trial, held that the amount of £500 was involved even though' the jury at the 
trial might award less; Christie v. liobtrtson, G W.N. (N.S.W.), 98. 

A plaintiff borough on a special case stated for the opinion of the Court, 
obtained judgment for £289 ISs. 9d., being municipal rates due from the defend- 
ant for 1897. The defendant moved in Chambers for leave to appeal to the Privy 
Douncil from this judgment, showing that the plaintiff also claimed a further sum 
)f £289 13s. 9d., being rates due for 1898. The Court held that leave to appeal 
ihould not be granted ; Borowjh of Bandwick v. Dangar, 15 W.N. (N.S.W.), 
iOi. A person whose income tax was assessed at £250 for 1896 appealed from the 
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ftssessment, and the Supreme Court upheld the appeal. When the Commissionen 
moved for leave to appeal the tax for 1897-8 would, but for the judgment of tbe 
Court have been due, making £750, it was held that the appealable amount wu 
not involved ; In re Tindal, 14 W.N. (N.S.W.), 134. 

W^here a penalty of £500 was recovered in an action for breaches of sees. 28, 
29 of the Constitution Act of New South Wales (18 A 19 Vict. c. 54). leave ta 
appeal was granted ; Proud/oot v. Proctor, 8 N.S. W.L.R., 468. 

(e) ** Property or civil rigrht."— The appellate jurisdiction of the High 
Court also includes every judgment, decree, or order of the Supreme Court of * 
State, whether final or interlocutory, which inxrolves directly or indirectly any 
claim, demand, or question to or respecting any property or any civil right 
amounting to or of the value of £300. Substituting £300 for £500 and omitting 
interlocutory matters, the provisions of sec. 33 (a) (2) are based on similar word» 
in Orders in Council giving the right of appeal to the Privy Council. In e8tilna^ 
iiig the appealable value, regard will be had ^o the whole matter involved in the 
suit, and not to the value of a fractional part of the property sought to be 
recovered by the petititioner ; Ponamma v. Artimogam (1902), A.C., 561. 

A company M'as fined £10 by a Justice's order, and the Supreme Court 
affirmed the order. An application for leave to appeal to the Privy Council 
was granted on the uncontradicted affidavit of the company's secretary that 
the case ** indirectly" involved a claim or demand relating to property of 
the value of £500; Bendigo WaUrtcorks Co. v. Thunder, 1 V.R. (L.), 123; 
1 A.J.R., 103. But in a suit for specific performance of an agreement to 
sell a right-of-way in which a decree was made, it was held that the incidental 
effect of the decree upon other property of the defendant not directly affected by 
the decree could not be taken into account in making up the appealable amount; 
leave to appeal refused ; Wakefield v. Parker, 6 W.W. & a'B. (E.), ^22- 
A municipal corporation was sued by a property holder for altering the levels of a 
road, and a verdict for £264 was obtained, and this verdict was upheld by the 
Full Court. Subsequent to such verdict, an action was commenced by another 
property holder in respect of the same alterations against the defendants. The 
defendants applied for leave to appeal to the Privy Council in the first action, and 
it was stated in an affidavit filed on their behalf that it was believed that other pro- 
perty holders intended to bring actions in respect of the same subject matter. 1^ 
was held, per a 'Beckett, J., that the judgment in the first action involved directly 
or indirectly, a claim in respect of property of the value of £500, and leave to 
appeal was granted ; Baihy v. Tho. Mayor dec. of Poi't Melbourne, 14 V.L.R., 2^^' 
10 A.L.T., 44. See also Aitnois v. The Mayor of East Frtemantle, 2 W.ALR-f 
62. In Wilcox V. Clarke, 21 V.L.R., p. 752 (1896), per A'Beckett, J., it washed 
that a judgment of the Supreme Court, in which a sum of less than £500 is directly 
involved, cannot be said to involve a sum indirectly exceeding that amount, merely 
by reason of the fact that the decision will probably govern a number of other 
similar claims amounting in the aggregate to more than £500 ; Bailey v. Mayo^ 
d-c. of Port Melbourne, 14 V.L.R., 260; 10 A.L.T., 44; and Bendigo Wattncorh* 
Co. V. Thundtr, 1 V.R. (L.), 123, distinguished; Wilcox v. Clarke, 2\ V.LBf 
752 ; 17 A.L.T., 266 ; 2 A.L.R., 60. 

In bankruptcy and insolvency cases the value of the debtor's estate, and not 
the amount of the petitioning creditor's debt, is the standard by which the 
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amount of the matter in issue is to be measared on an appeal to the Privy Council 
from an order granting or refusing compulsory sequestration ; In re McDonald, 
2 V.R. (I.E. & M.), 12; 2 A.J.R., 131. But where the property could be re- 
covered by the assignee only by litigation, which the Court thought must be 
nnsuccessf 111, leave to appeal refused ; ibid. 

Where the affidavit sets out facts from which it can be plainly inferred that 

the appellants have a civil right of the value of £oOO, M'hich is affected by the 

cfecision, though that fact is not speciBcally set forth, the affidavit is a sufficient 

compliance with the requirements of the Order in Council in that respect ; The 

^aeen v. The Shire of East Loddon, ex relatione Cheyne, 21 A.L.T., 53, 71 ; 5 

-A.L.R., 189, 223. F.C., Madden, C.J., Williams and Holroyd, JJ., affirming 

judgment of A'Beckett, J. (1899). Where in an action to recover possession of 

land of greater value than £500 the defendant sets up by way of defence that he 

'•8 entitled to a tenancy of the land until a debt due to him exceeding £500 in 

*>rxio«int is repaid, then, although the rent payable in respect of a tenancy is less 

^y»zM,ix £50, the real dispute between the parties is with regard to an amount 

«3c:c?^«ding £500 ; Commercial Bank of AmtraXia v. McCa$kiU, 23 V.L.R., 343; 

^ » -A..L.T., 102 ; 3 A.L.R., 217. F.C., A'Beckett, Hodges and Hood, JJ. (1897). 

A cestui que trxiAt brought an action against his trustee seeking re-instatement 
*^^ ^ trust fund of over £500 in v^lue alleged to have been lost through breaches of 
^**'*^^'t, but in which he was individually interested to an extent less than £5(X), held 
^*-* l^&sve no right of appeal ; Skinner v. Trustees d:c. Co. Ltd., 27 V.L.R., 377. 

In actions in respect of civil righto the test of whether the appealable amount 
been reached is not the amount endorsed upon the writ ; Tipping v. The 
'^or of Perthy 2 \\.A.L.K., 110. Where property in dispute has a ** pretium 

^^•jy^ r^tionis " of more than £500, but is actually of less value, leave to appeal will be 

■*^^v».aed; Naylor v. Slattery, 2 W.N. (N.S.W.),.55. 

When an injunction had been granted upon an information by the Attorney. 

^~*"^»"^«ral, on behalf of the Crown, restraining a society from charging admission 

**''^"«:»i the public to certain lands, and a declaration had been made declaring void 

*^i«se under which the society had entered upon the lands, and expended on 

J* ^* hidings and improvements the sum of £30,000, it was held that the decree 

^^'^^CDlved ** directly or indirectly a question respecting property amounting to the 

"^^"liae of £500" ; Attorney General v. Municipal Council of Sydney, 13 N.S. W.L.R. 

^^->.151. 

The Commissioner for Railways resumed a portion of land, and paid the 

**^^**chase money into Court. It amounted to £693, of which the appellant claimed 

^ ^^^^^>-fifths under a will. £500 was indirectly involved, as the share in the money 

*^ Court, together with the share in the balance in the land claimed by the appel- 

^^•'^ti, amounted to more than that sum ; Williams's Case, 20 N.S.W\L.R. (E.), 28. 

Where a verdict had been entered by consent for plaintiff for 40/- the Court 

^^'^nted leave to appeal on an uncontradicted affidavit by the defendants that the 

^*«lat involved in the action was £500; Want v. Moss, 5 W.N. (N.S.W.), 153. 

. ^^ bere the sum in issue was less than £500 leave to appeal was allowed, as the 

^^^fpnent "indirectly " involved a claim respecting property amounting to that 

^^**^; Tyson v, McEroy, 3 S.C.R. (L.), 365. Leave to appeal was also refused in 
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a ftuit for redemption of a mortgage over an estate worth £11,(KX) where the only 
real question between the parties was the payment of a sum of £80 interest in 
advance in repayment of the principal ; Copt v. TrxuUteA of the Savings Bank f/ 
N.S.W., 10 W.N. (N.S.W.), 68. Where the appellant had purchased land for 
£210 and swore that the land and improvements were of the value of £500 it was 
held that the matter in issue was over £500 ; Mate v. NugetU, 7 S.C.R. (N.S. W.), 
342. 

On an application by an unsuccessful plaintiff in an action to recover posses- 
sion of gold mining leases, it appeared that the value of the leases was £8,200 and 
that they were mortgaged to the defendant for £8,000 : held that the judgment 
appealed from involved a question to or respecting property or a civil right 
amounting to or of the value of £500 ; Bogers v. Boyal Bank of Queendand^ 9 
Q.L.J. N.C., 140. 

In a case in which the amount of costs in dispute was £254 Us. 8d., and the 
costs of taxation if added to that sum would have exceeded the amount of £500, 
it was held that such sum could not be added so as to make up the appealable 
amount ; In re Maryland ds Mardand (1903) S.R. (Q.), 56. 

(f) "Status.** — Status is a condition or relationship to . which a bundle of 
rights and duties is annexed. Status is contrasted with contract. The rights 
and duties arising from status are fixed by law independently of the consent of 
the parties. The rights and duties founded on contract are those fixed by the 
agreement of the parties ; Htarn^a Legal Rightn and Duties^ pp. 48, 56, 369. The 
movement of progressive societies is one from status to contract ; Maint^t 
Ancient Law, p. 190. It would seem that the State Supreme Court had no power 
to grant leave to appeal to the Privy Council where the status of persons was 
affected ; 2>tr Faucett, J., 8 S.C.R. (N.S.W.) E., at p. 127. 

{g) " Aliens." — An alien, according to British law, is a subject of a foreign 
state who has not been born within the allegiance of the Crown, or naturalized 
according to law ; Reg. v. Biirke^ 11 Cox, C.C., 138. The character of an ahen 
and a British subject cannot be united in one person. The status of a person in 
the Commonwealth, as whether he is alien or not, is to be determined by the Uv 
of the Commonwealth relating to aliens and naturalization (see Naturalization Act 
1903) ; but the rights and liabilities incident to that status are fixed partly by 
Commonwealth law and partly by the law of the State where he has been or ii » 
resident. Accordingly in one case it was determined — Ist, that a Frenchman who 
had resided in the Mauritius, and had filled the office of assignee of insolvent estates, 
and been admitted to take the oath of allegiance, was clearly an alien ; 2nd, tb»t 
according to the French law, which, by the treaty of cession in 1810, prevails io 
the Mauritius, the circumstances of the case did not constitute that ** authoriza- 
tion by the government," in the absence of which, according to the French 
law, an alien may be removed without cause shown ; In re Adam/t, 1 Moo. P.C-> 
460. There is no foundation for the notion that by the common law of England the 
posterity of a natural-born British subject, though born abroad, must be treated »» 
British subjects for ever. The rule that the children bom abroad of ambassadors in 
the service of the Crown of England abroad are treated as natural-bom British 
subjects does not apply to the children born abroad of officers in the military 
service of the Crown in foreign parts; De Oeer v. Stone, 52 L.J., Ch. 57; 22 
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O^ls. . D., 243. At the British Parliamentary elections in 1885 the following persons 
^%ro€:.ed: — (1) Persons bom in the kingdom of Hanover before 1837 and not 
z-B^m.'^arab'zed ; (2) persons born in that kingdom since 1837 of parents born there 
Tore that date and not naturalized ; (3) a person born in Prussia since 1837 of 
u srents born in Hanover in 1802 and not naturalized : Held that such persons 
'w^^Me aliens in the contemplation of the law relating to Parliamentary elections, 
a.Ea.<fl, as such, disentitled to vote, though upon the register; IscMOion v. Durant, 
S<S X.J., Q.B., 331 ; 17 Q.B.D., 54. As to aliens, see also Quick and Qarran^s 
.^ 9-ano^ Const., p. 599. 

Questions relating to the status of aliens may arise under the Naturalization 
uA ^^ passed by the Federal Parliament, under other Federal Acts imposing dis- 
okl^i lities on aliens, or under State laws, so far as they are not modified by Federal 

la^'^«c«. In whatever jurisdiction, State or Federal, such oases arise, an appeal will 

li^ to the High Court, irrespective of any money or property question. 

(h) *' Oivil or criminal matter."— In a civil case involving a money 

iss-ue, property, or civil right less in value than £300 decided by the Supreme 

Court of a State in the exercise either of State or Federal jurisdiction, a defeated ' 

lit^i^ant has no right to appeal to the High Court. In a criminal case decided by 

a State Supreme Court there is no right of appeal to the High Court unless the 

c&ae be one of an offence against the laws of the Commonwealth ; Jud. Act, sec. 72. 

1** «uch cases and matters, however, the High Court can, if it thinks fit, grant 

* special leave to appeal. " This is in pursuance of the practice and procedure of the 

Privy Council, in reference to the allowance of appeals as a matter of grace, compared 

^ith a legal right to appeal in cases coming within the conditions of the Orders in 

Council. Where a party desires to appeal from a Colonial Court to the Privy 

Council but cannot do so as of right, he presents a petition to the King in Council 

P*^ying for ** special leave" to appeal. The petition is referred to the Privy 

Council to advise the Crown as to the propriety of granting or withholding per- 

°**Baion ; Ma4:pfierson*s Practice of the Judicial Committee, It will be noticed that 

^^ ** special leave" to appeal mentioned in sub-sec. (6) is contrasted with "leave 

^H« High Court" in the preceding paragraph. This difference of language 

*^*^^Bponds with the difference between the ** leave to appeal " which the Colonial 

^Pfeme Courts are empowered to grant on being satisfied that an intending 

. **l*^llant to the Privy Council has complied with the requirements of the Orders 

Council, and the ** special leave to appeal," which must be obtained from the 

^^'^*3?* Council itself in order to carry to the Privy Council a case not coming 

*^iiin the Orders in Council. 

(i) ''Special leave to appeal.^— On a motion to rescind an order 

^^**ting special leave to appeal, in a civil case involving £200, to the High Court of 

^^t,ralia it was held that the rule to be applied by the High Court in dealing with 

^^^tications for special leave to appeal in cases below the appealable amount 

j>^^^ld be substantially that laid down by the Judicial Committee of the Privy 

f ^^cil in the case of Prince v. Oagnon, 8 App. Cas., 103. In that case their 

^ ^ ^^^i%hips were not prepared to advise Her Majesty to exercise her prerogative by 

T>^ ^ ^itting an appeal to Her Majesty in Council from the Supreme Court of tho 

^^ **^inion, save where the case was of gravity involving matter of public interest 

,^^^^^«ne important question of law or affecting property of considerable amount, or 

**>B the case was otherwise of some public importance or of a very substantial 

tcter; per Griffith, C.J., in Hannah v. Dalgamo (1903), 1 C.L.R., 1. 
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Privy Council Precedents. — The principles according to which the Privy 
Council has granted special leave to appeal will no doubt guide the High Court io 
granting special leave under this sub-section. Thus special leave was granted by 
the Privy Council where the question raised involved the constitutional rights of 
a colonial legislative assembly ; Speaker of Legislative Asatmhly of Victoria v. (?/(w«, 
L.R. 3 P.C, 560. Leave was granted in other cases where the question raised wu 
one of general importance ; Carter v. Alolaon, 8 App. Cas., 530 ; even although the 
subject in dispute was under the appealable value ; Lindo v. Barrett, 9 Moo. P.C, 
456 ; Rogers v. Bajendro Dutt, 13 Moo. P.C, 209. See also, cases cited Um' 
Digest, vol. 3, col. 620. In advising a grant of special leave to appeal the Judicial 
Committee considers the general importance of the question, whether it has ctuied 
great differences of judicial opinion in the courts below, and the extent to which 
the decision has been based upon English authorities ; Robinson v. Canadian Pa^t 
Railway (1892), A.C., 481. It must clearly appear that there is a point of genenl 
law proper to be determined upon appeal and a substantial case upon the meriti ; 
Oour Monce Douee v. Jogendro Narain Chovodury, 12 Jur. (N.S.), 477. Speciil 
Jeave will be refused as a rule in a case involving only an issue of fact ; Caiio(2a 
Central Railioay v. Murray, 8 App. Cas., 574. 

In St. Andrew*s Church of Montreal v. Johnston, 3 App. Ca., 159, special leaw 
of appeal from the Supreme Court of Canada was refused in a case where the 
amount at issue was only $300, and where the issue between the parties related 
simply to the legal construction and effect of a particular contract, and where 
no general principle was involved, and no other cases were necessarily affected 
by the decision complained of. 

In Valin v. Langlois, 5 App. Ca., 115, an important constitutional qaestioo 
was involved as to the validity of a Dominion Act ; but special leave to appeal 
from two concurrent judgments of the Courts in Canada, affirming the validity of 
the Act, was refused, it appearing that there was no substantial question to be 
decided, nor any doubt of the soundness of the decisions, nor any reason to 
apprehend difficulty or disturbance from leaving the decisions untouched. 

Procedure. — Special leave may be granted upon motion ex parte. The 
order for special leave may be rescinded on motion by the respondent ; Rules of 
Court, Part II., sec. 4, r. 2 ; Hannah v. Dalgamo, supni; cf. Sibuarain Ghoft^- 
Hullodhur Doss, 9 Moo. P.C, 354. The proper course where special leave to 
appeal has been unduly given is to move for the rescission of the order of special 
leave before any expense has been incurred ; Sauvageau v. Oauthier, L.R., 5 P.C, 
494. Where special leave to appeal is granted, the Court can impose such con- 
ditions as it thinks fit ; Rules of Court, Part II., sec. 4, r. 2 ; cf. In re (7M^ 
Moo. P.C, 276. Leave w^as granted by the Privy Council on the terms of the 
appellant's submission to pay the costs of the appeal in any event, if so directed; 
Montreal Gas Co. v. Cadieux (1898), A.C., 718. 

On the hearing of the motion for special leave to appeal, the evidence muit he 
given on affidavit as the High Court requires (Rules of Court, Part II., •««. *• 
r. 2). The appellant should state in the fullest and frankest manner all thew* 
cumstances of the case ; Lyall v. Jardine, L.R., 3 P.C, 318 ; Mnssoorie BaMk^* 
Raynor, 7 App. Cas., 321 ; BulMey v. Scutz, L.R., 3 P.C, 196; Bavdaiia t. 
Jersey Banking Co., 13 App. Cas., 832. 
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Criminal Cases. — In criminal cases leave will only be granted in special cir- 
.<:?«jam8tance8 — where it is shown that by a disregard of the forms of legal process, 
«:>z~ liy some violation of the principles of natural justice or otherwise, substantial 
.cfcX2«d grave injustice has been done; Beg. v. Bertrand, L.R., 1 P.O., 520; Re 
j:^£dlet, 12 App. Ca., 4r>9 ; Ex parte Detming, 1892, App. Ca., 422 ; Kopa v. Reg, 
^ i S94), App. Ca., 650 ; Ex parte Carew (1897), App. Ca., 719. Special leave to 
appeal from a criminal conviction after a trial by jury cannot be granted where 
-^Im^re is evidence for the jury, and no fact is established sufficient to countervail 
't.b^ findings and verdict ; Ex parte Aldred (1902), A.C., 81. 

(J) *' Jud£:ment driven before this Act."— The preceding part of 
^^c. 35 deals with cases in which there may be an appeal to the High Court 
Crom judgments which are made, or given after the commencement of the Judiciary 
.A d ; this part of the section purports to specify the cases in which there may be 
abxa appeal to the High Court from judgments which are given, or made before the 
oommencement of the Act. In Hannah v. Dalgarno, the plaintiff obtained judg- 
ment in the Supreme Court of New South Wales for £200 damages. On 20th 
A^ugnst, 1903, 5 days before the Judiciary Act received the Royal assent, a rule 
titm for a new trial was discharged by the Full Court. On 15th October the High 
Court granted ex parte special leave to appeal. On 10th and Uth November an 
application was made to the High Court (Griffith, C. J., and Barton and O'Connor, 
«^J-)» to rescind the special leave on the grounds that the Court had no jurisdiction 
to entertain the appeal, the judgment having been given before the passing of the 
*^tt<f^iary Act, and the case not falling within any of the cases enumerated in the 
first paragraph of sec. 35 of that Act as cases in which appeals may be brought 
'rem judgments given before the passing of the Act ; and that the nature of the 
*^**« "was not such as to justify the grant of special leave, even if the Court had 
J^rts<3iction to entertain the matter. Referring to the first ground the Court in 
Saving its decision said : " With regard to judgments pronounced by the Supreme 
Courts in the exercise of their State jurisdiction before the passing of the 
•^ '*cf ictary A ct, the right of appeal to the High Court was to be subject to the 
*^»ie conditions and restrictions as appeals to His Majesty in Council, until those 
^^**ditions and restrictions were altered by the Parliament. In the meantime, if 
^■^Q matters were not of the appealable amount, or the prescribed time had 
^^p%ed before the actual establishment of the High Court, without an assertion 
y the unsuccessful party of his right to appeal to His Majesty, his right was 
S^He. But as to appeals from federal Courts or Courts exercising federal jurie- 
***<5tion, other considerations arise. There is much force in the contention, that 
*^® jurisdiction of those Courts was, from the first, intended to be subject to the 
^^ht of appeal to the High Court, and that that right, being a right conferred by 
, ^^ Constitution itself upon suitors, could not be lost or taken away by mere 
**^ction of the Parliament, or in any other way except by actual legislation 
•«^*"«^cribing exceptions. The temporary inability to exercise a statutory right by 
^^^^on of a delay which, from the nature of the case, was inevitable, in the 



sing of an Act to determine the number of judges of the High Court, could 

*^^» in this view, operate as a destruction or diminution of the right itself. The 

^v-iaions of sec. 7 of the Claims against the Commonwealth Act 1902, which 

^**XH)wered the Attorney -General to require the postponement of an appeal from 

-.^ -^^^gment given under the Act until a time when, it may be suggested, the High 

^^^*t would probably have been established, seem also to suggest the assumption 



154 FINALITY OF HIGH COURT JUDGMENTS. Jud. Act 



on the part of the Parliament that the Court when established would have jurii- 
diction to deal with judgments which had been already pronounced." 1 C.LR., 
p. 11 ; 9 A.L.R. (C.N.)» pp. 85-87. The appellate sections of the Judiciary Att 
were held not retrospective ; Colonial Sugar Company v. Irvine (1904), S.R. (Q.jt 
18. 

Finality of Appeals to the High Court.— The Judiciary Act is neces- 
sarily silent as to the extent to which the judgments of the High Coart in 
its appellate jurisdiction are final ; this is determined by the Constitution itself. 
By that instrument, sec. 73, it is declared that the judgments of the High Court 
in all such cases shall be final and conclusive. These words, however, standing 
alone would not be sufficient to limit the prerogative of the Crown in Council to 
entertain appeals ; Theberge v. Lattdry^ 2 App. Cas., 102. By the Canadian Act 
38 Vict., ch. 11, 8. 47, judgments of the Supreme Court of Canada are made final 
and conclusive in all cases ; held that these words left the Crown's prerogative 
entirely untouched ; St, Andrew's Church, Montreal, v. Johnston, 3 App. Cas., 
159. All doubts on such questions have, however, been removed by the Consti- 
tution of the Commonwealth. The finality of High Court decisions in some 
matters is made clear and absolute, whilst in other matters it is modified and 
limited by the express provision of sec. 74. In certuin constitutional cases it is 
made clear and absolute by the first paragraph of sec. 74, which states that *' No 
appeal shall be permitted to the Queen in Council from a decision of the High 
Court upon any question, howsoever arising, as to the limits inter se of the Consti- 
tutional powers of the Commonwealth and those of any State or States, or as to 
the limits inter se of the Constitutional powers of any two or more States, unlea 
the High Court shall certify that the question is one which ought to be determined 
by Her Majesty in Council." The finality of High Court decisions is qualified by 
the last paragraph of sec. 74, which enacts — ** Except as provided in this section, 
this Constitution shall not impair any right which the Queen may be pleased to 
exercise, by virtue of Her Royal Prerogative, to grant special leave to appeal 
from the High Court to Her Majesty in Council. The Parliament may make laws 
limiting the matters in which such leave may be asked, but proposed Uws 
containing any such limitations shall bo reserved by the Governor-General for 
Her Majesty's pleasure." 

As to constitutional questions which come within the prohibition, "no 
appeal shall be permitted," see Quick and Qarran'n Annot. Const., pp. 7d3to 763 

Power of Court, 

New trials. 36. The High Court in the exercise of its appellate juris- 

diction shall have power to grant a new trial (a) in any cause in 
which there has been a trial whether with or without a jury. 

(a) " Ne'W Trial."— Under the practice prior to the Judicature Act, the 
principal grounds for granting a new trial were — (1) a mistake on the part of the 
Judge, such as misdirection, and improper admission or rejection of evidence ; 
(2) mistake or misconduct on the part of the jury, such as giving a verdict 
contrary to the evidence or weight of evidence, and giving excessive or insofficiest 
damages ; (3) default, mistake, or misconduct on the part of, or surprise or 
accident affecting, the parties or their representatives. 
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Under the Judicature Act, Or. 39, r. 6, it is provided that a new trial shall 
:u>t be granted on the ground of misdirection or of the improper admission or 
rejection of evidence, or because the verdict of the jury was not taken upon a 
question which the Judge at the trial was not asked to leave to them, unless, in 
the opinion of the Court to which the application is made, substantial wrong or 
miscarriage has been thereby occasioned in the trial; and if it appear to such Court 
that such wrong or miscarriage affects part only of the matter in controversy, or some 
or one only of the parties, the Court may give final judgment as to part, and 
direct a new trial as to the other part only. This rule has not been embodied 
either in the High Court Procedure Act or in the Rules in the Schedule to the 
Act, so that in cases decided in the original jurisdiction of the High Court 
decisions under the Common Law Procedure Act may still bo regarded, whilst in 
cases coming into the High Court in its appellate jurisdiction from State Courts, 
in which the above rule is in force, the decisions under the Judicature Act may 
be applicable. For cases as to new trials decided in Victoria before 1S88, see 
Hamilton's Judicature Act, pp. 2S, 30. 

Opinion of Presiding Judge.— The Court of Appeal in England has held 
that the granting of a new trial ought not to depend on the question whether the 
learned Judge who tried the action was or was not satisfied with the verdict, or 
whether he would have come to the same conclusion, but whether the verdict 
was one such as reasonable men ought to have come to ; Solomon v. Bitton, 
8 Q.B.D., 176. This appears to be the principle on which the Privy Council 
wonld act in such a case ; Humphrey v. Nowland, 15 Mo. P.C, 343. On an 
application to the Full Court of Victoria that the verdict be set aside and 
jadgment entered for the defendant, or, failing that, that a new trial be ordered, 
it was held that, as the Judge had expressed himself as thoroughly dissatisfied 
with the result of the trial, and as it appeared from the undisputed facts and 
from the documentary evidence, as well as from the acts and conduct of the 
plaintiff, that the verdict was one which reasonable men should not have returned, 
it should be set isiside, and judgment entered for the defendant ; Scoxcn v. 
Haworth, 24 V.L.R., 313. As to Solomon v. Bitton, see Aletrop. By. Co. v. Wright, 
11 A.C., 156. 

Although the opinion of a Judge who tries a case is by no means conclusive, 
yet, in determining whether a verdict is against evidence, his opinion must be 
taken into serious consideration, and should form one of the elements upon which 
the Court is to base its determination ; Cross v. Goode, 8 N.S. W.L.R., 2.55 ; c.f. 
(yKtefe v. Oi>gerty, 10 S.C.R. (N.S. W.), 15 ; Parsons v. Hannan's Star G.M. Ltd., 
2 W.A.L.R., 73. But the Court will not grant anew trial where there is evidence 
to support the verdict, even though the Judge who presided at the trial is very 
strongly against the conclusion at which the jury arrived ; Miller v. Dalgetty, 3 
W.N. (N.S.W.), 27. See aUo Friend v. Smith, 5 N.S.W.L.R., 59. 

Appeal from Finding of Judge. — Where the Judge below has had an 
opportunity of seeing the demeanour of the witnesses and testing their veracity, 
it is almost impossible for the Court, without these advantages, to say that his 
finding is against the evidence; Wallis v. Wallis, 12 N.S.W.L.R. (D.), 1; The 
Alice, 5 Moo. P.C. (N.S.), 343. 

Evidence Both Ways.— The Full Court will not grant a new trial in an 
iction for libel unless the words used necessarily bear a libellous meaning. If 
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the words may or may not bear a libellous meaning, and the jury have found th&t 
they do not, the Court will not interfere; Oeachx. Hall, 16 V.L.R., 386. The 
fact that there is evidence on both sides as to the main question in the case iinot 
a conclusive reason why the Court should not grant a new trial. The real t«t 
seems to be whether the verdict returne<l by the jury is such a one as in the 
opinion of the Court a jury might reasonably find upon the evidence before it. 
Consequently, where the oral evidence pointed both ways, but the evidence for 
the defendant stood on a superior plane to that of the evidence for the plaintiff, 
inasmuch as it was supported by documents and by facts which were not in 
dispute between the parties, the Court ordered the verdict in the plaintiff's fsToor 
to be set aside and a now trial to be held ; Scotcn v. Haworth, 24 V.L.R., 313. 

AoAiNST THE Weioht OF EVIDENCE.— The first question is whether there 
was any evidence to go to the jury, and the rule on this point is that, if the evidence 
was such that no jury could reasonably find a verdict, then there was no evidence 
to go to the jury. The second question is whether the verdict was against the 
weight of evidence, and on this point the rule is that the verdict will not be 
disturbed, unless it is one which a jury, viewing the evidence reasonably, coald 
not properly find ; Ferrand v. Binglty, die, Local Board, 8 Times L. Rep., 7^. 
Compare also, Martin v. Council of the Municipality qf Brisbane, (1894) A.C., 249. 
(ienerally a verdict will not be disturbed as against the weight of evidence, unleM 
it is one which a jury, viewing the whole evidence reasonably, could not properly 
find; Phillips v. Martin, 15 App. Cas., 193. Where the case is perfectly plain, 
and where it is necessary to conclude either that the jury have found against the 
evidence, or that they have, it may be, acted upon a misunderstanding or a mil- 
conception, the Court should retain the right of setting aside a verdict which ii 
manifestly wrong, and of granting a new trial ; Bocke v. Wilsofi, 13 V.L.R, 833. 

In order to set aside a verdict as bein^ against evidence, such evidence mmt 
not only be unsatisfactory, but unreasonable and unjust, and such as reasontble 
men ought not to have found; Cross v. Goode, 8 N.S.W.L.R., 255; Cooper v. 
Rutherford, ib., 192; Oold^borough v. McMahon, ib., 265; Elliott v. Oilekritt, 
Watt d: Co., 3 Q.L.J., 93; Etcan v. Queensland I. Co. Ltd,, 4 Q.L.J., 208; Cox 
V. The E. S. ik A. Bank Ltd., 1903. S.R. (Q.), 294. It will not be disturbed when 
there is evidence on l)oth sides, unless the jury have acted in such an uureasonshle 
manner that the verdict is necessarily unjust ; Williams v. Union Bank of A**- 
tralia, 5 Q.L.J., 114. See also Gardiner v. The City Mutual Life Ass, Society,2\ 
N.S.W.L.R., 251. 

A new trial will not be granted on this ground unless the evidence greitly 
preponderates against the view the jury have taken, and more especially in a one 
where fraud is charged ; Thompson v. United Insurance Co., 2 W.N. (N.S.W.),16. 
But where the findings are against the evidence and weight of evidence aid 
unreasonable, a new trial will bo granted ; Christie v. Harvey, 3 W. A.LR., 21 ; 
Parsons v. Hannan's Star Gold Mines Ltd., 2 W.A.L.R., 73. It would appear 
that the practice in New South Wales is that the Court will hesitate to grant 
a new trial on this ground when the sum in dispute is small ; Hofiiwt^ v. 
Simpson, 2 N.S.W.L.R., 133; except \ihere the Court is of opinion that the 
verdict is demonstrably wrong; Hflnwre v. Simons, 19 W.N. (N.S.W.), ^ 
Where there is not a tittle of evidence to support a verdict, no matter how small 
the amount, it should be set aside; per Stephens, J., Borough of Kiama v. 
Charles, 15 N.S.W.L.R., 497. 
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A new trial was granted where the sole witness for the plaintiffs was uncon- 
tradicted and of unimpeached character, but Mas disbelieved by the jury, whoso 
verdict was for the defendant ; Cohen v. Slade, 12 S.C.R. (N :S.VV.), 88. 

Where the question in an action for trespass was one entirely for the jury, 
"who had viewed the locva^ the Court refused to interfere with the verdict of a 
jury, the question being the dedication of a highway ; Butchart v. Dodds, 12 
S.C.R. (N.S.W.), 371. 

Though the jury had a view, the Court granted a new trial on the ground that 
the verdict was against evidence ; Von Mtytr v. Borough of East St. Ltonardn, 3 
W.N. (N.S.VV.), 13. 

Where an issue has been directed by the Court of Equity to a jury, and the 
evidence shows that the issue is a matter of doubt, and the Court is satisfied that 
the matter has been properly investigated and placed fully before the jury, the 
Court will not interfere with their finding, although it may not be such a finding 
as the Court itself would have come to upon the evidence ; Afacnamara v. Minister 
fin- IVorks, 15N.8.W.L.R. (E.), 173. 

Where the Court is satisfied from the answers of the jury to questions sub- 
mitted to them by (he Judge that they never properly applied their minds to the 
iasaes which they had to try, the Court will grant a new trial, even though not 
satisfied that the verdict is demonstrably wrong ; Stevtiia v. London Assurance 
Corporation, 20 N.S.W.L.R.. 153. 

Damages Excessive. — The Court will not grant a new trial on the ground 
that the damages awarded by the jury were excessive although, in the opinion of 
the Court, the damages were extravagantly excessive, unless it be shown that the 
jury acted under the influence either of undue motives or of some gross error or 
misconception on the subject ; Bailey v. Hai't, 9 V.L.K. (L.), 66, commented on ; 
The Grosvthor Hotel Co. v. CanttllanOy 11 A.L.T., 106. A new trial will not be 
granted in an action for libel on the ground that the damages awarded by the 
jury are excessive, even if the Full Court thinks they are excessive, unless they 
are so monstrously so as to be beyond all reason ; Brown v. Syme, 16 V.L.R., 
392. Where a plaintiff has been awarded excessive damages by a jury, the Court 
may, on a motion by defendant for a new trial, assess the damages at what seems 
to the Court a fair sum, and give the plaintiff the option of either accepting that 
sum or submitting to a new trial ; Gretntr v. Abrahams, 2 A.L.R., 13. 

The Court will not interfere with the verdict of a jury on the ground that 
damages are excessive unless they are outtageous or calculated on a wrong prin- 
ciple ; Campbell v. Commercial Bank\ Knox (N.S. W.), 14 ; or unless the damages 
are very much heavier than the justice of the case deserves ; Hodt^on v. O^Britn^ 2 
W.N. (N.S.W.), 2 ; or unless, having regard to all the circumstances of the case, 
the Court think that the damages are so large that no jury could reasonably have 
given them ; Lten v. Evans, 12 N.S. W.L.R., 7. 

The Court is very chary of exercising its power on this ground ; Fltming v. 
Commiwiontr for Bailways, 2 W.N. (N.S.\V.), 56. But a new trial will be 
granted where the damages are not fair and reasonable, and bear no proportion to 
the position of the plaintiff and the nature of the injuries ; Ale WhanntU v. Com- 
mi^iontrs for Railways, 10 W.N. (N.S.W.), 101. 
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In some cases where the damage was excessive the Court has made it a cod- 
dition that if the plaintiff accepts a reduced sum the new trial mull be refused; 
Buckle V. Hordeuy 11 W.N. (N.S.W.), 70. Where in an action for tort against a 
sheriff he neglected to tender evidence in mitigation of damages, the Court held 
that they were not justified in saying the jury were manifestly wroBg or the 
damages were such as reasonable men should not have given ; O'Connor v. Sim/ 
of Queensland, 4 Q.L.J., 213. 



Insufficient Damages. — In an action tried before a jury, the jury i 
the damages at £55 ; the Judge before whom the trial was held was diasatiified 
with the verdict. On a motion for a new trial, it was held that, onleu the 
defendant consented to judgment for an additional amount of damages a new 
trial would be granted ; Little v. T. K. Bennet and Woolcoek Ltd,^ 26 V.L.R., 
247. 

Where the finding by the jury was unreasonable a re-assessment was allowed: 
WiflianM v. Union Bank of A ustralia Ltd, , 5 Q. L. J. , 99. In actions for defamatioo 
where the verdict has been found for the plaintiff, the Court will not grant a new 
trial on the ground of the smallness of the damages awarded ; Donkin r. Tkt 
Brisbane NtwsfAiper Co, Ltd., 3 S.C.R. (Q.), 186. 

Where it was uncertain whether the damages in an action would or would oot, 
if properly assessed, have exceeded an amount paid into Court, a new trial was 
ordered ; McNutt v. Widgee D.B,,7 Q.L.J., 75. 

Fkesu Evidence.— a new trial will not be granted upon the ground that 
fresh evidence has been discovered which could not with reasonable diligence 
havo been discovered before the trial, unless that fresh evidence is so cooclnnre 
as to make it practically certain that the verdict would be different if it were 
adduced ; Young v. Kershaw, 81 L.T., 531. On an application for a new trial oo 
the ground that the respondent was taken by surprise at the trial, and that freih 
evidence has been discovered since the trial, it must be clearly shown that if the 
additional testimony had been brought forward at the first trial, it ought to, or 
would, have led the jury to a different conclusion from that at which they 
arrived ; MoUpas v. Malpas, 11 V.L.R., 670. 

A new trial will not be granted where the fresh evidence, if given, would not 
necessarily turn the case in applicant's favor ; Johnston v. Loaney, 5 W.N. 
(N.S.W.), 10. On application for a new trial on this ground, the question ii 
whether there is a probability of the new evidence inducing a new jury to up** 
the verdict of the first jury ; per Lilley, C.J., in Oorrit v. Goldsinith, 4Q.L-Jm 
37 ; Brandon v. Bouell, 3 S.C.R. (Q.), 12. 

MiSDiBECTiON.— A new trial will not be granted on the ground of miidirec- 
tion, unless the misdirection amounts to a withdrawal from the jury of a qneitioo 
which ought to have been submitted to them and mi((ht have influenced their 
verdict, or unless some substantial wrong or miscarriage of justice hai bed 
occasioned thereby ; Bray v. Ford (1896), A pp. Cas., 44. The Court, in granting 
an application for a new trial on the ground of misdirection, may, if of opinion 
that appellant's counsel should have drawn attention to the misdirection, order 
that the costs of the application shall abide the event of the new trial ; J?t<rAte v. 
The Victorian Railways Commissioner, 25 V.L.R., 272. For other cases on mil- 
direction see Annual Practice, 1903, p. 538. 
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Where a Judge has wrongly or imperfectly directed a jury, the verdict, 
whether right or wrong, must be set aside; Strickland v. McCtdioch, 8 L.R, 
(N.S.W.), 324; Low v. Fair/ax, 16 W.N. (N.S.W.), 113. 

Improper Admission of Eviden'ce. — The improper reception of evidence is 
not sufficient ground for a new trial where there is abundant evidence, properly 
received, to support the verdict, and the error appears to have been compensated 
for by the Judge's charge to the jury ; Greener v. AbrahomSf 2 A.L.R., 13. On 
an application for a new trial upon the ground of the improper admission of 
evidence, the burden of showing that some substantial wrong or miscarriage has 
been occasioned in the trial thereby is upon the applicant; Boyett v. Boyett, 
19 A.L.T., 41. 

Where it clearly appears that there was evidence, independently of that 
improperly received, to support the verdict, the Court will not order a new trial 
on the ground of the improper reception of such evidence ; Gordon v. The Bank 
o/N.S.W,, 7 N.S.W.L.R., 122; nor will it be granted if such evidence is not 
material, nor if, though it be material, there is, independently of it, evidence to 
support the verdict; Crom v. Goode^ 8 N.S.\V.L.R., 255. If the evidence 
improperly received could not have affected the minds of the jury, or where apart 
from such evidence the verdict could not have been supported if it had been found 
the other way, it will be refused ; Goodsell v. Xational Bank of Australasia^ 11 
N.S.W.L.R. (E.), 156. 

Where at a trial, evidence had been admitted which was irrelevant, and which 
tended to distract the minds of the jury from the question of fact which they liad 
to try, and to create in their minds an undue bias in favour of the defendants, a 
new trial was directed to be had ; Bartley v. Rowy 1 S.C.R. (Q.), 33. Compare 
also Cameron v. Hay, 1 S.C.R. (N.S.W.), App., 7. 

A new trial will not be granted if a Judge allows evidence to be giv^n in reply 
which might have been given in chief ; B, v. Chantler, 12 N.S. W.L.R., 116. 

Where a document rejected at the trial as inadmissible by mistake was sent 
to the jury with other exhibits, a new trial was granted, but on terms as to costs ; 
Hegherly v. National Life Association, 8 W.N. (N.S. W.), 122. 

A new trial will not be granted for the improper rejection of evidence where 
the evidence, if received, would become immaterial, nor where, assuming the 
rejected evidence to have been received a verdict in favor of the party for whom 
it was offered would have been clearly and manifestly against the weight of 
evidence and certainly set aside upon application to the Court as an improper 
verdict; Baynea v. Osborne, 4 S.C.R. (Q.), 1. 

Tampering witu Jury Panel.— To tamper with the jury panel is as much 
an interference with justice as to tamper with the jury who actually try the case ; 
Parker v. Falkiner, 10 N.S. VV.L.R., 7. 

Where a magistrate took part in revising a jury list and afterwards brought 
an action before a jury taken from the same list, though the defendant was not 
entitled as a matter of right to a new trial, yet with a view to the purity of the 
administration of justice the Court granted a new trial od certain disputed issues ; 
Bicketaon v. Barbour, 1 S.C.R. (N.S.), N.aW., MS. 
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Questions decided improperly by Judge.— Where on a trial by a Jud^ 
and jury a Judge decided a question not left by the parties to him to decide, 
new trial was ordered ; Cashman v. No, 7 North Golden G,M, Co,^ 7 Q.LJ^ 
152. 

Grounds not relied on at the Trial. — Where a particular course of p^:* 
ceeding is adopted at the trial, the unsuccessful party will not be allowed on ^ 
application for a new trial to come into Court and set up a new ground altogeth ^.^ 
Brown v. Fletcher , 5 N. S. W. L.R. , 393. If apart from misdirection or wrow^. 
admission or rejection of evidence any point of law arises on the evidence, it tntty 
be taken afterwards ; Dwytr v. Herman^ 2 N.S.W.L.R., 280. A party is not 
entitled to a new trial upon any ground founded upon his own default ; HempiUfd 
V. Gardiner, 5 S.C.R. (Q.). \m. 

Unauthorized View.— It would appear that a view of the /ocmjj by » juiy 
without any order of the Judge is a ground for a new trial ; Gritton v. The 
Railway Commimioners, 18 VV.N. (N.S.VV.), 86.] 

Inconsistent Findinos.— A new trial will be ordered where the findings of 
the jury are inconsistent; Christie v. Harvey , 3 W.A.L.R., 21 ; Gold^wcrthy v. 
The BHlliant Extended GJf. Co,, 9 Q.L.J., 254; Bapken v. Adams, 23 V.LR, 
187. 

Perverse Verdict.— Where a jury base their verdict not on the legal meriU 
of the case, but upon what they consider fair, the verdict will not stand ; Coidw 
V. M'Guiyan, 5 N.S.W.L.R., 205; see also Spencer v. Hams, 11 N.S.W.L.R., 
21. Where a jury are rightly instructed as to the law, but disregard the directions 
of the Court, the granting of a new trial is a matter of right which the injured 
party may demand, notwithstanding a second concurring verdict ; Fitch v. T^ 
Liverpool and London F. and L. Ins, Co,, 1 S.C.R. (N.S.W.), 269. 

Affidavits by Jurors.— Jurymen have no right to disclose what takes pl»f« 
in consultation, and, therefore, the Court cannot look at affidavits made as to what 
took place in the jury room ; Heijhtrty v. National Life Assn., 8 W.N. (N.S.W.), 
122. The Court will not receive affidavits by jurors as to the misconduct of the 
jury in arriving at a verdict, nor affidavits of other persons containing statement* 
made by jurors to the deponents as to misconduct ; Clamp v. jLy»e, llW.N« 
(N.S.W.), 108; Brennan v. Bussell 1 S.C.R. (N.S.W.), 300. The Court will, 
however, hear an affidavit made by a juryman who is charged with miscoDdnct ; 
Perdriau v. Moore, 9 N.S.W.L.R., 143. Where a plaintiff is charged with 
improperly conversing with jurymen at a view, the affidavits of jurors *** 
admissible to show what really occurred ; Slocombe v. Afunicipai CowntU of 
Sydney, 5 W.N. (N.S.W.), 14. 

Omission of Questions to Jury.— Where the Privy Council were of opi»*^ 
that the questions necessary for the proper determination of the case had not beeo 
left to the jury, a new trial was ordered ; Brabant db Co. v. King, (1895) A.Ci^ 
See also as to new trials on this ground, Commercial Bank of Australia Lt^ ^' 
Boyd, 4 Q.L.J., 14; Union Bank of Australia Ltd, v. Baine, 6 Q.L,J., 58; ^ 
v. Fairfax, 16 W.N. (N.S.W.), 113. 

Cross-actions. — Where cross-actions involving the same qaestioQS of lawaw 
fact are separately tried with the result that contradictory verdicts/are obtaincdi 



Sec. 36. NEW TRIAL. 161 

if the evidence at each trial is ho fairly balanced that a jury might reasonably find 
either way, both cases ought to be tried again, not separately, but together. The 
Court, in such a case, can neither be called upon to exercise the functions of a 
jury, nor to issue contradictory decrees. It was held by the Privy Council, 
affirming the judgment of the Supreme Court of New South Wales (7 N.S.W.L.R., 
207), however, in this case, that one of the verdicts should be set aside as against 
the weight of evidence ; A. S. JV. Co. v. Smilh, 10 N.S.W.L.R., 150. 

Concluded by Recent Decision.— In New South Wales it was held that a 
motion for a rule absolute for a new trial concluded by a decision in a different 
case pronounced after the rule nisi was granted, will be dismissed with costs ; 
McPhillamyy. Green, 4 W.N. (N.S.W.), 31. 

View of Locus by Court.— In New South Wales on a new trial motion in a 
land resumption case, on the ground that the damages were excessive, as the evi- 
dence before the Court wm very conflicting, the members of the Court visited the 
land, and, after seeing it, came to the conclusion that the damages were excessive, 
and ordered a new trial ; O'Brien v. Minister of Works, 2 W.N. (N.S. W.), 99. 

Information obtained out of Court. — Where it was shown that one of the 
jurors trying a collision case improperly conversed, daring an adjournment of the 
Court, with one of the witnesses near the scene of the collision, as to the causes 
which led thereto, a new trial was granted, but on terms ; Perdriau v. Moore, 9 
N.S.W.L.R., 143. If any information pertinent to the case be given to a juror 
at a view, tliere must be a new trial, even though such information be true in 
fact ; Smith v. Nield, 10 N.S.W.L.R., 171. 

Misconduct of Juror. — The Court will not grant a new trial on the ground 
of misconduct of a juror unless there is clear and precise evidence before the Court 
to show that the juror has been guilty of misconduct ; Cox v. Bath, 14 
N.S.W.LR., 263. 

Interkst of Juror. — Where on a trial of an issue to decide the ownership of 
property, one of the jurors was a judgment creditor of a person whose assets would 
be materially increased or decreased by the result of the verdict, and the juror 
made an affidavit that he was not aware at the time of the trial that the verdict 
could have the slightest influence on his claim against his judgment debtor, a new 
trial was refused ; Bartley v. Rowt, 1 S.C.R. (Q.), 33. 

Misconduct of Parties with Jurors. — A casual conversation between a 
juror and a party during the hearing of an action on matters entirely foreign to 
the action, is not a j»round for new trial ; Butt v. McDonald, 7 Q L. J., 68 ; 
cf. also Tahrett v Wakely, 10 N.S.W.L.R., 77; Chapman v. Broughton, 5 W.N. 
(N.S.W.), 33. A new trial was refused where the ground was that the defendant, 
whilst the jury were having a view, frequently addressed them, and invited them 
to dinner, and gave them fruit ; Doyle v. Sattler, 7 W.N. (N.S. W.), 53. 

Where a defendant during the trial accosted a juryman with whom he was 

not acquainted, and said '* Are you going to see the land V* to which the juryman 

replied, " I think not, but I believe we could settle the matter better by doing 

so," the case was sent down for a new trial ; McRoberts v. Carter, 9 N.S. W.L.R., 

458. 

u.c. 11 
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Insanity AT Trial. ~ Where the defendant, whose sanity was unsuspected, 
by his eccentric conduct caused a verdict for large damages to be returned 
against him, a new trial was granted ; TetM v. Kennedy, 2 N.S.NV.L.R., 55. 

Bankruptcy of a Party.— In an action on a cheque the jury found a verdict 
for the defendant, and after a rule nisi for a new trial had been obtained the 
defendant became bankrupt. The motion for the rule absolute was adjourned to 
enable the plainti£f to apply to the Judge in Bankruptcy for leave to proceed, and 
leave having been obtained, the Court made the rule absolute. On the motion 
for the rule absolute, the official assignee not appearing, it was held that the 
bankrupt was not entitled to be represented ; Henry v. Baminger, 13 W.N. 
(N.S.W.), 126. 

General Verdict, several Counts.— In New South Wales it has been held 
that, where there are several counts in the declaration, and the jury retnni a 
general verdict, the verdict cannot st^nd unless there is evidence to support etch 
count; Lamb V. West, 15 N.S.W.L.R., 120. This rule, however, does not apply 
when the whole case is identical, and the amount of damages necessarily the lame 
under each count ; Hotlge v Budd, 19 W.N. (N.S.W.), 119. 

Surprise.— In New South Wales it was held that the strict rules of law as 
to surprise do not bind the Equity Judge. If facts are brought to his knowledge 
after the trial of an issue which have a disturbing influence on his mind it is his 
duty to have the matter further investigated ; Goodsell v. National Banh^ 11 
N.S.W.L.R. (E.), 32. 

It is never granted on the ground of surprise unless a clear case is made oot 
by the party moving ; New Zealand Ins, Co. v. South Atistrafian Ins, Co,, 1 S.C.R. 
(N.S.). N.S.W., 214 ; or the verdict is substantially wrong ; 56ir/ v. Hill, 1 W.N. 
(N.S.W.), 75. A new trial was refused on the ground of surprise where the 
defendant at the trial did not ask for a postponement ; Lakeman v. Jardint, 2 
W.N. (N.S.W.), 17. Surprise by putting in unregistered deeds; see Stuart f- 
Barayenne, 2 N.S. W.L.R., 315 ; 4 N.S.W.L.R., 365. 

A new trial on this ground is not a matter of right, but it is in the diacretioo 
of the Court ; Newcomen v. Corrigan, 1 N.S. W.L.R., 358. 

Where a successful party was afterwards convicted for perjury, a new trial 
was granted on terms ; Longworth v. Campbell, 3 N.S. W.L.R., 329. 

The jurisdiction of the High Court to hear and determine applications for new 
trials must be exercised by a Full Court ; Jud, Act, sec. 20. On the granting of 
a new trial the Court may impose conditions and direct admissions and may gnot 
it generally or on some particular points ; H.C.P. Act, sec. 14. As to procedore 
on application for a new trial, see Rules of Court, Part IL , Appeal Rules. 

Konii of judr- 37. The High Court in the exercise of its appellate iurifl- 

fii»iil on api>«al. *=* i j 

if.M. 7w. diction may affirm reverse or modify the judgment appealed 

from, and may give such judgment as ought to have been given 
in the first instance, and if the cause is not pending in the High 
Court may in its discretion award execution (a) from the High 



c. 87. EXCLUSIVE JURISDICTION. 163 

•urt or remit the cause to the Court from which the appeal 
L8 broufifht for the execution of the judgment of the High 
•urt ; and in the latter case it shall be the duty of that Court 
execute the judgment of the High Court in the same manner 
if it were its own judgment. 

(a) Bzecution. — As to execution against or by the Commonwealth or 
tes, see Jud. Act, sees. 65, et seq. ; as to execution generally, see H.C.P. Act, 
.26. 

Part VI. — Exclusive and Invested Jurisdiction. 

38. The jurisdiction of the High Court shall be (a) exclusive Mature in which 
the jurisdiction of the several Courts of the States in the ^^^^sj^^^"^* 
lowing matters : — 

(a) Matters arising directly under any treaty (6) ; 

(b) Suits between States (c), or between persons suing or 

being sued on behalf of different States, or between 
a State and a person suing or being sued on behalf 
of another State ; 

(c) Suits by the Commonwealth (d), or any person suing 

on behalf of the Commonwealth, against a State, 
or any person being sued on behalf of a State ; 

(d) Suits by a State (e), or any person suing on behalf of 

a State, against the Commonwealth or any person 
being sued on behalf of the Commonwealth ; 

(e) Matters in which a writ of mandamus or prohibi- 

tion is sought against an officer of the Common- 
wealth or a federal Court. 

(a) "BxclUSive."— Under the Constitution (sec. 77, ii.), Parliament is 
thorized to define the extent to which the jurisdiction of any Federal Court is 
be exclusive ** of that which belongs to^r is invested in the Courts of the States." 
t this power is confined to those ** matters mentioned in the last two 
tions," viz., sees. 75 and 76. This exclusiveness of jurisdiction can only be 
ured by two steps or stages of legislation. First the Court to be made exclusive 
iBt have jurisdiction conferred either by the Constitution or by some federal 
r and, secondly, the extent of such exclusiveness must be defined. Thus 
rliament can, at once, declare that the jurisdiction of the High Court in matters 
imerated in sec. 75 is exclusive of *' that which belongs to or is invested " in the 
kte Courts, but it could not declare that the jurisdiction of the High Court in 
tters enumerated in sec. 76 is exclusive until it has actually conferred jurisdic- 
Q on the High Court in those matters. 
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The words *' belongs to or invested in " must refer either to jurisdiction inher* 
ently belonging to, or, by State law invested in, the State Court. Federal jurisdic- 
tion is not defined by the Constitution, and it is not quite clear what concurrent 
jurisdiction the State Courts may have in matters of federal jurisdiction. It has 
been contended that under the Constitution, clause 5, all federal laws could be 
enforced in the Courts of the States. Sec. 77 seems to imply (1) that the State 
Courts possess some concurrent federal jurisdiction of which it may be desirable to 
deprive them and (2) that the State Courts may lack some concurrent jurisdiction 
with which it may be desirable to clothe them. 

If a case be within the ordinary jurisdiction of a State Court it has been 
held, in the United States, that the State Court could take cognizance of it 
notwithstanding that it arose under rights acquired by the Constitution or a 
federal law ; Kent Com., I.. 397. In Claflin v. TIoxMeman, 93 U.S., 130, it was ruled 
that an assignee in bankruptcy, under federal bankrupt law, could sue in a State 
Court. It has been settled wherever the judicial power of the United States i» 
not, in its nature, exclusive of Stat« authority it may, at the option of Congre», 
be made so; Kent Com.^ I., 397 ; Coohy Connt. Lim., 18. This provision of the 
Australian Constitution is, therefore, merely an explicit enactment of what, in the 
Constitution of the United States, has been held to be implied. Quick and 
Garran^t Annot, Const. y p. 802. 

(b) ** Treaty." — This sub-section does not give the High Court original 
jurisdiction over treaties— that is given by the Constitution, sec. 75 (i.)— it merely 
declares that the jurisdiction is exclusive of the State Courts. As to the nature of 
this judicial power, see note to Jud. Act, sec. 30, p. 104. 

(C) ''Bet'Ween States. ''—The Constitution, sec. 75 (iv. ) gives the Higb 
Court original jurisdiction of matters between States, subject, however, to the 
Parliament passing laws conferring rights to proceed against a State in matters 
within the limits of the judicial power. The right of one State to bring a suit 
against another state is conferred by the Judiciary Act, sec. 59 (ip/ra) ; sec. 3S(ft> 
merely declares the jurisdiction of the High Court in such suits to be exclusive. 

(d) '*By the Oommonwealth.''— The Constitution, sec 75(111), gives 
the High Court original jurisdiction in matters in which the Commonwealth is* 
party. This sub-section declares that in suits by the Commonwealth against • 
State the High Court shall have exclusive jurisdiction, but in suits against the 
Commonwealth authorized by sec. 56 {infra) the High Court has concnrrent 
jurisdiction with the 3upreme Courts of States. 

(e) '* Suits by a State against the Gommonwealth.'*— The Con- 
stitution (sec. 78) authorizes Parliament to pass a law conferring right to proceed 
against the Commonwealth. This power has been exercised in the Judiciary Ac f, 
sec. 57, which enables a State, in respect of a claim founded on contract or tort, 
to bring a suit against the Commonwealth in the High Court ; sec. 38 (d), declares 
this jurisdiction to be exclusive. 

(f) " Mandamus or prohibition.-'— The Constitution, (sec. 75, v.), gi^» 
the High Court original jurisdiction in matters of mandamus, prohibition aod 
injunction against federal officers or a federal Court. By this sub-section that 
jurisdiction is made exclusive in mandamus and prohibition. 

See also note to sec. 3.S, supra. 
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39. (1) The jurisdiction of the High Court in matters (a) S^i^^su^*" 
mentioned in the last preceding section shall be exclusive of the n,atteni° ^^^^^ 
isdiction of the several Courts of the States, except as pro- 
ed in this section. 

(2) The several Courts (6) of the States shall within the 
its (c) of their several jurisdictions, whether such limits are as 
ocality , subject-matter, or otherwise,be invested (d) with federal 
isdiction, in all matters (e) in which the High Court has original 
isdiction or in which original jurisdiction can be conferred 
)n it, except as provided in the last preceding section, and 
»ject to the following conditions and restrictions : — 

(a) Every decision of the Supreme Court of a State, or 

any other court of a State from which at the 
establishment of the Commonwealth an appeal lay 
to the Queen in Council, shall be final and con- 
clusive except so far as an appeal (/) may be brought 
to the High Court. 

(b) Wherever an appeal (g) lies from a decision of any 

Court or Judge of a State to the Supreme Court of 
the State, an appeal from the decision may be 
brought to the High Court. 

(c) The High Court may grant special leave to appeal s^>ecuneave to 
, to the High Court from any decision of any Court gut^ciurt* 

or Judge of a State notwithstanding that the law [J'rSS^^iS'tJ^aK 
of the State may prohibit (h) any appeal from such 
Court or Judge. 

(d) The federal jurisdiction of a Court of summary (^)}^*^ rig^jc 
jurisdiction of a State shall not be judicially exer- coSrwol^^* 
cised except by a Stipendiary or Police or Special dkS7^"'** 
Magistrate, or some Magistrate of the State who 

is specially authorized by the Governor-General to 
exercise such jurisdiction. 

(a) "In matters not mentioned in the last preceding sec- 

m." — When the Judiciary Bill was first introduced into the House of Repre- 
tatives, it proposed to confer upon the High Court all the *' additional 
jinal " jurisdiction permitted by the Constitution, sec. 76. Subsequently, 
rever, the "additional original" jurisdiction of the High Court was reduced 
.,hat included in sec. 76, sub-sec. 1, viz., '* any matter arising under the Con- 
otion, or invoking its interpretation." The original bill alito declared what 
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should be the exclusive jurisdiction of the High Court in terms almost the same 
as they now appear in sec. 38. The bill then went on to declare, as it now 
declares in sec. 39, that the jurisdiction of the High Court " in matters not 
mentioned in the last preceding section " shall Y>e exclusive of " the jurisdiction of 
the several Courts of the States," &c. On the construction of sec. 39, as it now 
stands, the question arises — What are the ** matters not mentioned in the lut 
preceding section?" In the original Bill, it was quite obvious that the '* matters 
not mentioned in the last preceding section " were the residue of the original 
jurisdiction of the High Court left, after deducting the matters defined in the 
preceding section, such as those relating to treaty and suits by and against the 
Commonwealth and the States. Such residue included matters "between 
residents of different States," " arising under the Constitution," ** arising under 
Federal laws," ** Admiralty and Maritime jurisdiction," &c. These matters were 
also declared to be within the exclusive jurisdiction of the High Court, subject, 
however, to a conditional grant of original jurisdiction to the State Courts. This 
form of drafting was adopted for special reasons, which will be found fally 
explained in a note to subsequent words in the section now under review, viz., 
"invested with Federal jurisdiction." If the JBill had remained unaltered as 
regards the original jurisdiction of the High Court, the construction of sec. 39(i.)f 
although somewhat ambiguous, would have been workable, but after the altera- 
tion denying the High Court so much original jurisdiction, its meaning has beeo 
made very obscure. What are the *' matters not mentioned in the last preceding 
section ? " The only intelligible answer that can be given is — (1) matters referred 
to in the Constitution, sec. 75, except those enumerated in the Judiciary Act, lec, 
3S; and (2) matters referred to in the Constitution, sec. 76 (1). It is submitted 
that sec. 39 does not purport to confer on the High Court original jurisdiction 
additional to that granted by sec. 30 ; it is placed there wholly in the exercise of 
power conferred by the Constitution, sec. 77 (ii.). It would not be proper to rcid 
into sec. 39 (1) the comprehensive words of sec. 39 (2) ** in all matters in which 
the High Court has original jurisdiction, or in which original jurisdiction can be 
conferred upon it." One paragraph of this section is limited, and is placed there 
for a special purpose, whilst the other invests the State Courts with original 
jurisdiction in all matters whatsoever, except those enumerated in the preceding 
section. 

(b) "The several Courts of the States."— The several Courts of 
the States within the limits of their several jurisdictions are by sec. 39 invested 
with original Federal jurisdiction in all judicial matters contemplated by the 
Constitution, except those mentioned in sec. 38, which exclusively belong to the 
High Court. 

Victoria. — The powers of the Supreme Court of Victoria may, under the 
Sxiprane Court Act 1890, be exercised either by a single Judge or by the Full 
Court. A single Judge sitting in Court may, subject to appeal in civil and mix*" 
matters to the Full Court, hear and determine all motions, causes, actions, 
matters, and proceedings not required by law to be heard in the Full Court. By 
the Amending Supreme Court Act of 1891, a single Judge can dispose of all 
proceedin>;s by way of appeal, or case stated, or orders to review, from Courtiof 
General Sessions and Petty Sessions respectively. The Full Court can hear and 
determine all appeals from a single Judge of the Court, from the Court of MineSi 
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Jie Court of Insolvency, County Court, and proceedings by way of appeal or 
eview from General and Petty Sessions, respectively, referred to it by a single 
fudge ; also all motions on points reserved and cases stated, whether civil or * 
Tiininsl. The Supreme Court has also general criminal jurisdiction to inquire 
nto indictable offences. 

In certain proclaimed districts in the State there are Courts of General 
sessions of the Peace having jurisdiction to inquire into a limited list of 
ndictable offences ; also to hear appeals from Courts of Petty Sessions. The 
lecision of a Court of General Session is final in such appeals, except that the 
ZovLTt may refer any of the matters on which its decision is final to the Supreme 
Jourt for special determination. Under the County Court Act 1890, County 
C^ourts have jurisdiction to hear and determine all personal actions in which the 
imouDt or value or damages sought to be recovered do not exceed £500. Any 
[)arty dissatisfied with a judgment or order of a Court may appeal to the Supreme 
Court in the form of a case stated or agreed to by the parties, or settled by the 
Judge. There is also an alternative form of appeal to the Supreme Court by 
notion. 

Courts of Petty Sessions are constituted under the Justices Act 1900, sec. 57. 
rhey have summary jurisdiction in minor criminal matters, and civil jurisdiction * 

in matters up to the money value of £50. When any person is aggrieved by the 
tummary conviction of any Court of Petty Sessions, by which he is ordered to be 
imprisoned or penalized in the sum of £5, he can appeal to the General Sessions. 
The decision of the Court of General Sessions is final in most cases ; the Session, 
however, can state a case for the determination of the Supreme Court, in which 
event that Court finally settles the matter. A perHon aggrieved by a summary 
conviction or order, may, instead of appealing to the Sessions, apply to a Supreme 
Doart's Judge in Chambers for an order to review on the ground that there has 
l)een some error or mistake on the part of the Court, or that the Court had no 
jurisdiction to convict or make the order. No order to review is granted in 
respect of any complaint for a civil debt recoverable summarily, (1) unless the 
mm involved exceeds £5, or (2) unless some important question or principle of 
law is in issue, or (3) unless there was no jurisdiction to make the order. After a 
DOtice of appeal to the General Sessions has been given, the parties, by consent 
and by order of a Judge of the Supreme Court, may state the facts of the case for 
the determination of the Supreme Court. Among other Victorian Courts may be 
mentioned the Court of Mines, Warden's Court, Court of Insolvency, Court of 
Marine Enquiry, from all of which appeals in some form or other may be made to 
the Supreme Court. 

The question may arise as to whether ** Justices " sitting in Petty Sessions, 
exercising summary jurisdiction, constitute ** Courts" within the meaning of sec. 
39 (2) so as to be invested with federal jurisdiction. In Victoria, prior to the 
passing of the Act No. 1458, several decisions were given by tho Supreme Court 
which drew a marked distinction between Justices sitting and acting as such, and 
a Court of Petty Sessions composed of Justices; In the Shire of Beualia v. 
IVallder, 16 V.L.R., p. 681 ; 12 A.L.T.. 71, the Full Court held, that under the 
LoccU Ooi'trnment Act 1874, sec. 285, any Justice or Justices sitting as magistrates 
bad power to hear complaints for rates up to any amount, but that the jurisdiction 
>f Justices sitting as a Court of Petty Sessions was, by the Justice of tht Peace 
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Act 1887, see. 59, limited to complaints for rates not exceeding £50. In Murphy 
V. Bosman, 18 A.L.T., 71, a case arising under the Marriage Act 1890, Mr. 
Justice Hood held, that an order of maintenance made by a Court of Petty 
Sessions purporting to be in pursuance of sec. 43 of that Act which gives two 
Justices authority to make such an order was invalid ; such an order could be 
made by two Justices only and not by a Court of Petty Sessions. In Hannan v. 
Simpion, 22 V.L.R., p. 532, the Full Court sustained that decision ; per curiam : 
" The Legislature has drawn a clear distinction between Justices and a Court of 
Petty Sessions." It was in consequence of these decisions that an Act was passed 
by the Victorian Parliament conferring on Courts of Petty Sessions jurisdiction to 
do any act or exercise any power previously conferred by statute on any one or 
more Justices; Justices Act 1896 (No. 1458). 

In Btickingham v. Weatherup, (1903) 25 A.L.T., 61, a summons was issued in 
Victoria signed by a Justice under the Marriage Act^ see. 42, and served on the 
defendant in Western Australia, calling on him to show cause why he should not 
support his illegitimate child. The point was raised that the summons was not a 
writ of summons issued out of a Court of Record within the meaning of the 
Service ajid Execution of ProcesH .4c^ 19<)1. On an order to review, it was held 
that it had not been issued out of any Court at all, and consequently the Court of 
Petty Sessions in Melbourne had no jurisdiction to make a maintenance order 
against the defendant. The inconvenient consequences of this decision could be 
avoided by such inter-State summonses being issued by a Court of Petty Sessions 
instead of by a Justice. 

South Australia. — The Supreme Court of South Australia is composed 
of a Chief Justice and two* Puisne Judges. Its jurisdiction extends to all 
matters of law and equity and the application of all remedies. The Supreme 
Court Act 1878 (No. 116) and the rules framed thereunder now regulate the 
practice and procedure, and are generally based on the practice under the 
PiUglish Judicature Acts, upon which, in the matter of immediate relief, they 
are in some respects in advance. Law and equity are, as in England, fused. 
Proceedings are by action, or by petition, motion, or summons. Actions are 
tried before a Judge or Judges without a jury, or, when either party requires it, 
before a Judge and jury. A good deal of the business is disposed of by a Judge 
in Chambers. 

Appeals from the Supreme Court are regulated by Act No. 31 of 1855-6 
amended by Act No. 15 of 1865, and may be taken either to the local *' Court of 
Appeals " of the State or to the Privy Council. The local Court of Appeals is 
comprised of the Governor and the executive Council (with the exception of the 
Attorney-General), but is ahnost never resorted to. Its judgments are subject to 
appeal to the Privy Council. Appeals lie to the Privy Council against judgments, 
orders, decrees, or sentences of the Supreme Court or Court of Appeals in respect 
of amounts over £500, or respecting property or civil rights of the value of £5(X) 
or upwards, on notice within fourteen days and security for costs being given. 

The South Australian Local Courts, which are to an extent analagous to the 
District Courts and County Courts of other States, were established by Act No. 15 
(1861) which has been amended and consolidated into the Local Courtt Act 1886. 
The Local Courts are divided into those of full, and those of limited, jurisdiction. 
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Local Courts of full jurisdiction are composed of either a Judge of the Supreme 
Court of the State, with or without a jury, or of a Special Magistrate and two 
Justices of the Peace, or of a Special Magistrate and a jury ; and Local Courts of 
limited jurisdiction consist of a Special Magistrate or two Justices of the Peace. 
The business is so apportioned that all cases in the Local Court of Adelaide of 
full jurisdiction, in which the amount involved is £100 and upwards, are heard by 
a Judge of the Supreme Court with or without a jury. For the purpose, the 
Supreme Court is proclaimed the place of sitting. The jurisdiction is defined in 
section 30 of the Local Conrtn Act 1886. Local Courts of full jurisdiction have 
coj^nizance of all personal actions where the debt or damage claimed is not more 
than four hundred and ninety pounds, whether on a balance of account or other- 
wise ; and in any action for recovery of a balance of account the Court has 
jurisdiction, if the original claim has been reduced to four hundred and ninety 
pounds, or less, by payment or by any sum for which the plaintiff in his plaint or 
particulars of demand gives the defendant credit. Local Courts of limited juris- 
diction have cognizance of all like actions where the debt or damage claimed is 
not more than twenty pounds, whether on a balance of account or otherwise ; 
and such Courts have jurisdiction where the original claim shall have been 
reduced to twenty pounds or less by payment or by any sum for which the plain- 
tiff in his plaint or particulars of demand gives the defendant credit. 

Any Local Court may have jurisdiction to any amotmt by written consent of the 
parties, but only Local Courts of full jurisdiction have cognizance of an action in 
which the title to any corporeal or incorporeal hereditament or easement shall in- 
cidentally come in question, or involving a question in relation to a will or settlement. 
In any action in the Supreme Court for a cause within the jurisdiction of a Local 
Court, in which, if for contract, less than £490 is recovered, or for trespass, detinue, 
or trover, less than £100 is recovered, the costs on the Local Court scale only are 
recoverable, unless Supreme Court costs are certified for. Ejectment proceedings 
in respect of land under the Beal Property Act, and of the value of not more than 
£400, may be taken in the nearest Local Court of full jurisdiction, and a claim for 
mesne rents or profits may be joined if, with the value of the land, it does not 
exceed £400. Local Courts of full jurisdiction have also jurisdiction in cases for 
the recovery of tenements where neither the value of the premises nor the rent 
exceeds £100 a year. Under sec. 22 bf the Insolvent Act 1886, certain Local 
Courts have been proclaimed Local Courts of Insolvency, for the purpose the 
Special Magistrate acting as Commissioner of Insolvency. 

In the sense of being able to apply equitable remedies Local Courts have no 
equitable jurisdiction, but the word ** law " is defined as including " equity." 
Under sec. 109 of the Local Conrtin Act 1886 any party to an action may, by leave 
of the Court, avail himself of a defence in equity. 

Actions of £30 and upwards may be removed into the Supreme Court, but an 
order for transfer is seldom applied for. The presiding Judge or Special 
Magistrate may reserve any point of law arising in any case in a Local Court for 
the decision of the Supreme Court ; -while in claims exceeding £.30, and in all 
actions of ejectment, an appeal lies to the Supreme Court where a party is 
dissatisfied with the determination or direction of the Local Court on a point of 
law, or upon the admission or rejection of any evidence. The appeal is made in 
the form of a rule or order to show cause why the judgment or order of the Local 
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Court should not be sot aside and a new trial had between the parties, or why thok 
judgment should not be entered for or varied in favour of the party applying, th^ 
rule shortly stating the grounds. The appellant must give security by bond o -^ 
deposit to the amount of £20. 

Local Courts of full jurisdiction hear appeals against assessments under tli^:^ 
District Council and Corporation Acts, and from orders in respect of eimil^^ 
matters under various Acts. Appeals from summary convictions or orders a- ^^ 
regulated by the Act No. 6 of 1850, and the Jwttices Procedure Amendment A^^ 
(No. 208), 1883-4, and lie to the Local Court of Adelaide. The right to appeal 
generally conferred by the Special Act under which the conviction is obtain^^^ 
or the order made, and under No. 6 of 1850, sec. 30, is exercised by notice wittrrr. 
a month to the Local Court of Adelaide of full jurisdiction, which, under the X^^^^ 
Courts Appeal Amendment Act 1887 (No. 411), may be, and usually is, constitux:^ 
of a Judge of the Supreme Court sitting alone. The Local Court may reserve a 
point of law for the decision of the Supreme Court, or, under sec. 40 of the 
Justices Procedure Amendment Act 1883-4, the Court having summary jurisdiction 
may, after the regular hearing, on application in writing within seven days, state 
a case on a point of law for the opinion of the Supreme Court. 

New South Walks.— The Supreme Court of New South Wales is constituted 
and established under the Imperial Act 4 Geo. IV., c. 96, by the Charter of J ostice 
(13th October, 1823) and 9 Geo. IV., c. 83. The Court consists of a Chief Jnitice 
and six other Justices. The Chief Justice and four Puisne Justices are charged 
primarily with the Common Law jurisdiction of the Court ; one Justice (the Chief 
Judge in Equity) has primary jurisdiction in equity matters, and one Judge bai 
primary jurisdiction in probate and bankruptcy matters ; one of the CommoD 
Law Judges has primary jurisdiction in divorce and matrimonial causes. Vice- 
Admirality jurisdiction, conferred by Imperial Statutes, is exercised by the Chief 
Justice or a deputy. The Court has also criminal jurisdiction, as stated in the 
above Act 9 (leo. IV., c. 83. Besides its original jurisdiction, the Supreme 
Court is a Court of appeal from inferior Courts and Justices in Petty Se»ionB, 
and may control such Courts by writ of mandamus or prohibition, niay order 
causes to l>e removed to it by writ of certiorari, and may grant writs of Aft^ 
corpus and quo warranto. 

The constitution of Circuit Districts and Circuit Courts is provided for in the 
Supreme Court and Circuit Courts Act 19(X), which consolidates previous enact- 
ments. A Circuit Court has jurisdiction to try all civil actions, and to hear and 
determine crimes and misdemeanours committed in New iSouth Wales. A Cvcwl 
Court is presided over by a Supreme Court Judge. 

The constitution and jurisdiction of District Courts are stated in ^"* 
District Courts Act 1901, which consolidates previous enactments. There areuJ 
District Court circuit districts, administered by seven District Court Judges, two 
of the Judges having jurisdiction within the metropolitan district. The jw^* 
diction of District Courts is limited to personal actions in which the anwont 
claimed does not exceed £200. An appeal lies to the Supreme Court, either in 
the form of a case agreed upon by the parties, or by rule nisi. District Court 
Judges are ex officio Chairmen of Quarter Sessions within their respective circuits, 
and have jurisdiction to try all except capital offences. 
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Courts of Petty Sessions are presided over by two or more Justices of the 
Peace. In Sydney, Newcastle, and Parramatta districts there are Stipendiary 
Magistrates who have the powers of two Justices ; in country districts there are 
Police Magistrates who also have the powers of two Justices. Justices have 
jurisdiction under the Jvsticea Act 19C2 (Consolidating Act) in cases of indictable 
offences to commit offenders for trial ; they have also a summary jurisdiction 
under that Act to make convictions and orders in respect of certain offences. An 
appeal lies from the summary jurisdiction of Justices to the Supreme Court or to 
Quarter Sessions. Courts of Petty Sessions have, under the Small Debts Rtcovery 
Act 1S99 (Consolidating Act), jurisdiction in all places outside the metropolitan 
District in actions for debt not exceeding £30, and for damages not exceeding £10. 
The amount recoverable in the metropolitan district is limited to £10. The 
jurisdiction may by consent of parties be extended from £10 to £80. One Justice 
may in the country districts exercise the jurisdiction where the amount claimed 
does not exceed £5. 

Queensland.— The Supreme Court of Queensland is constituted under The, 
Supreme Courts Ada 1867 to 1903. The number of Judges must not be less than 
four nor more than five. There are at present four Judges, and it is left to the 
discretion of the Executive Council to appoint a fifth or not. The Chief Justice 
and the senior puisne Judge are resident at Brisbane. A Northern District 
and a Central District have been constituted. A Judge of the Supreme Court has 
been appointed for each of these districts. The Judges are designated the Northern 
Judge and the Central Judge. The Central Court and Northern Court, without 
prejudice to the jurisdiction, powers and authority exercisable in any Circuit 
Court within the Central District, or the Northern District, as the case may be, are 
held at Rockhampton and Townsville respectively. At each of these places there 
is an office of the Supreme Court, and all necessary officers have been appointed. 
Writs or other process issued out of either office are returnable in the office whence 
issued. But every writ or other process has full force and effect, and may be 
enforced at any place within the State. Subject to the provisions of the Supreme 
Court Act of 1895, every Judge of the Court may exercise in any part of Queens- 
land at M-hich the Supreme Court or a Circuit Court is appointed to sit, all the 
jurisdiction and authorities of a Judge of the Supreme Court. The Supreme Court 
has the same jurisdiction as the superior Courts of Common Law and the High 
Court of Ciiancery in England, or any Judge thereof, has in the administration of 
the law of England ; 31 Vict., No. 23, s. 21. The Court possesses also an 
equitable, ecclesiastical and criminal jurisdiction ; ib.j sees. 22, 23, 24. By 
The Matrimonial Cames Juriadiction Act of 1864 (28 Vict., No. 29), and The 
Matrimonial Causes Act of 1875 (39 Vict., No. 13), a jurisdiction is constituted 
within the Supreme Court in matters matrimonial. The Supreme Court is also 
the " Colonial Court of Admiralty,*' under 53 & 54 Vict., c. 27. By The Insolvency 
Act of 1874 the Supreme Court is made the Court of Insolvency. 

An appeal lies to the Full Court from every order made by a Supreme 
Court Judge in Court or Chambers ; Judicature Act 1876, sec. 10. No order made 
by any Judge by the consent of parties, or as to costs only, which are by law left 
to the discretion of the Judge, shall be subject to appeal except by leave of the 
Judge making the order ; sec. 9. For statutory provisions as to appeals generally, 
see Supreme Court Acts 1892, 1893, 1895. Appeal lies also to Full Court in 
criminal cases ; see Criminal Code^ 63 Vict., No. 19, sec. 668, et seq. 
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An appeal lies to the Full Court in matrimonial matters ; The Matrimonial 
Causes Jurisdiction Act of 1864 (28 Vict., No. 29, 8. 34) ; The Matrimonial Causfs 
Act of 1875 (39 Vict., No. 13, 8. 3) ; and from the Full Court to the Privy CouncU ; 
28 Vict., No. 29, s. 51 ; in insolvency matters; The Insolvency Act of 1874 
(38 Vict., No. 5, 8. 15); and in admiralty matters; The Colonial Courts of 
Admiralty ^ct 1890 (53 & 54 Vict., No. 27, s. 5) ; and from the Full Court to the 
Privy Council; t6., sec. 6. 

The practice and procedure of the Supreme Court closely resembles that 
under the English Judicalure Act and rules. 

District Courts are constituted under The District Courts Act 1891 (55 Vict., 
No. 33). They are vested with a civil and criminal jurisdiction. These Courts have 
jurisdiction in all personal actions in which the amount claimed does not exceed 
£200, but not in any case in which the title to land, or the validity of a devise or a 
bequest or limitation under a will or settlement is in question. They have 
jurisdiction in certain cases of partnership, intestacy or a legacy, in which the 
amount sought to be recovered does not exceed £200. Equitable claims for debt 
or damages up to £200 may be recovered in these Courts. 

An appeal lies from a judgment of the District Court to the Supreme Court 
under sec. 144 et seq of The District Courts Act 1891 (55 Vict., No. 33) ; (1) in an 
action or matter where the sum sued lor exceeds £30 ; (2) in ejectment where the 
value or rent exceeds £30 a year ; (3) in replevin where rent for which the distress 
was, or might have been made, exceeds £30 ; (4) in interpleader where the sum 
claimed, or value of the goods, exceeds £30. In certain cases the Judge of a 
District Court, sitting on appeals, may state a special case for the opinion of the 
Supreme Court; t6., sec. 159. Criminal appeals lie to Supreme (Ik>urt ; see 
Criminal Code (63 Vict., No. 9), s. 668, et seq. 

The Governor in Council is empowered by the Justices Act of 1886 (50 Vict., 
No. 17), to appoint places in proclaimed districts in which Justices may hold 
Courts of Petty Sessions. The Act defines the procedure and jurisdiction of the 
Court and the general duties of justices. Many of these duties are performed out 
of sessions. By the Stnall Debts Act of 1867 the Courts of Petty Sessions are made 
Small Debts Courts, and given a jurisdiction in civil actions for the recovery of 
any debt, demand, or damage, whether liquidated or unliquidated, to an amount 
not excepding £50; 58 Vict., No. 10, sec. 2. An appeal lies from the Court of 
Petty Sessions sitting as a Court of Summary Jurisdiction to the Supreme Court. 
The Jnsticeti Act of 1886 (50 Viet., No. 17), provides for appeals to the Supreme 
C'Ourt by applications to <[uash a conviction or order ; sec. 209, etseq. ; and by way 
of special oAHe ; sec. 226, et seq. By sec. 237 an appeal lies also to the District 
i'ourt; SCO also Crimimil Code (63 Vict., No. 9), sec. 674. Appeals lie to the 
District Court from C'ourt of Petty Sessions sitting as a Small Debts Court where 
the sum sued for amounts to £10 or upwards ; 31 Vict., No. 29, s. 34. 

Warden's Courts are constituted under The Mining Act of 1S98 (62 Vict., No. 
21), nvc. HM), et ntq. Appeals lie by case stated to the Supreme Court or District 
( (Hirt ; Ht'c. 136 ; or by way of (juasbing order in the Supreme Court ; sec. 139 ; or 
by iippcMiI to the District Court in the manner provided by sec. 141, ct seq, 

Tahmania.—TIic Supreme Court of Tasmania consists of a Chief Justice and 
two ptiixno .Judges, and was created and constituted by the Charter of Justice of 
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4th March, 183J, granted pursuant to the Huskihson Act (9 Geo. IV., c. 83). The 
Supreme Court was assigned jurisdictions, both original and appellate, as follows, 
viz. : — (1) Common Law ; (2) Equity ; and (3) Ek^clesiastical. In its Common Law 
Jurisdiction it entertains on its civil side all civil causes, and exercises jurisdiction 
over all inferior Courts and civil corporations such as was formerly exercised by 
the Court of King's Bench in England. Courts of Nisi Prius or civil sittings are 
held at regular intervals at Hobart and Launceston, presided over by one or more 
of the Judges of the Supreme Court. An appeal lies from all decisions of the Judge 
or Judges to the Full Court, sitting in Banco, but the verdict of a Judge on a 
question of a fact under 19 Vict., No. 16, cannot be questioned on the ground of 
being against the weight of evidence. In this jurisdiction it also takes cognizance 
of all criminal causes. Sessions of oyer and terminer and general gaol delivery or 
criminal sittings are held at regular intervals, presided over by one or more of the 
Judges. No appeal lies from a criminal conviction, but the Court may, in its dis- 
cretion, reserve difficult questions of law for the determination of the Full Court , such 
questions being referred by a case stated under 45 Vict., No. 14. In its equity 
jurisdiction the Supreme Court entertains all causes and matters which, prior to 
the Judicature Act 1873, would have been assigned in England to the Court of 
Chancery. Under 19 Vict., No. 23, the equitable jurisdiction may be exercised 
by a single Judge, with the exception that the Full Court alone can make final 
decrees in caut^es instituted by bill or claim. And all orders, declarations, and 
acts of a single Jud^e sitting in equity may be reversed, discharged, or altered by 
the Full Court. In its ecclesiastical jurisdiction, now regulated by the Probate 
Act 1893 (57 Vict., No. 14), the Supreme Court is assigned the supervision of the 
appointment of personal representatives and other matters formerly cognizable by 
the Court of Probate in England until 1875. All matters relating to probate and 
administration may be disposed of by a single Judge sitting in Chambers, subject 
to his decision being reversed, discharged, or altered on appeal by the Full Court. 

The Supreme Court was constituted a Court for Divorce and Matrimonial 
Causes by 7'/ie Matrimonial Causes Act (24 Vict., No. 1). In it was vested all 
jurisdiction then vested in or exercisable by any ecclesiastical Court or person in 
England, with the modification that the decree for a divorce A mensd et thoro was 
abolished, and a decree for a judicial separation substituted. 

A further jurisdiction was assigned to the Supreme Court by The Bankruptcy 
Act 1870 under which the Court regulates, in accordance with the Act, the dis- 
tribution of the property of a debtor who has rendered himself amenable to the 
bankruptcy laws. This jurisdiction is exerci«ed by a single Judge of the Supreme 
Court who may delegate part of his powers to the Registrar. An appeal lies from 
all decisions of the Judge or Registrar to the Full Court in equity. The Supreme 
Couit appoints its own terms and sittings. Its sittings for the trial of civil and 
criminal issues are customarily presided over by a single Judge. In term the Full 
Court exercises all its several jurisdictions, entertains appeals from inferior Courts, 
directs new trials, issues writs of prohibition and mandamus, and superintends all 
civil corporations, grants writs of habeas cor-pus^ hears demurrers and equity 
suits and special cases, determines suits and matters in its matrimonial causes 
jurisdiction, and exercises originally, on occasions, the several jurisdictions 
cognizable and usually administered by a single Judge. The Supreme Court also 
exercises the Admiralty jurisdiction conferred upon Colonial Courts by the 
Imperial Act, 53 & 54 Vict. , c. 29. 
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By the Local Courts Act 1S96 (60 Vict., No. 48), amended by subsequent Acts, 
several minor Courts were organized. The Courts of Requests can entertain personal 
actions for the recovery of debts and demands to such amounts not exceeding £50, 
as the Governor in Council appoints, also ejectment suits. If held before a Com- 
mii$sioner, who is a practitioner, to an amount not exceeding £100. The Court of 
General Sessions can decide cases of the same kind up to the money value of £50, 
or up to such lesser amount as the Governor in Council thinks fit. Sittings of the 
Supreme Courts, presided over by a Supreme Court Judge, may be held, as directed 
by the Governor, to hear actions under the procedure defined by the Act for the 
recovery of debts and demands exceeding £10, and not exceeding £300, also 
ejectment actions. But the minimum does not apply to actions of ejectment 
brought under the Act in the Supreme Court. The Police Magistrates in Hobart 
and Launceston are Commissioners of Courts of Requests in their respective cities 
in which debts and demands not exceeding £10 may be sued for. From each of the 
jurisdictions established by the Local Courts Act there is the right of appeal to the 
Supreme Court, either by special case, or by a rule or order for a writ of prohibition, 
or by a rule or order for a writ of mandamus. 

Justices in Petty Sessions can make convictions or orders under the Act 19 
Vict., No. 8 (1855). A person aggrieved by a conviction or order may resort to one 
of several remedies :—(l) Under 19 Vict., No. 10(1855), he may appeal to the 
Court of General Sessions of the Peace, the decision of which is final, and not open 
to review in any Court, by a writ of certiorari, mandamus or otherwise ; or (2) he 
may under the same Statute apply to the Supreme Court for a rule or order calling 
upon the justices and the prosecutor to show cause why a writ of prohibition 
should not be issued on the ground of error, mistake, or want of jurisdiction ; (3) 
under Act 24 Vict., No. 5 (1860), as amended by 41 Vict., No. 14 (1877), a party 
dissatisfied with a conviction or order, as erroneous in point of law, may apply to 
the justices to state and sign a case for the determination of the Supreme Court, 
and, if the justices refuse, the Supreme Court may order them to state a case. 

The ct)nstitution, jurisdiction, and procedure of Courts of Mines held before a 
Cimimissioner of Mines is defined in The MiniHg Act 19C0 (64 Vict. No. 61, ss. 142 
to 163). An appeal to the Supreme Court or a Judge thereof lies from the Court 
of Mines by way of special case ; sees. 164 to 172 (ibid). 

Western ArsTRAUA. — The Supreme Court of Western Australia was estab- 
lisheil by Royal Charter iu 1861, and the main provisions relating to its constitution 
and jurisdiction are now contained in the Supreme Court Act 1880 (44 Vict., No. 10). 
It has juristliction in Common Law (civil and criminal). Equity and Ecclesiastical 
oases : also in bankruptcy and insolvency, and in matrimonial causes. The Full 
i\>un> consisting of the Chief Justice, or two or more Judges of the Court, exercises 
aimllate jurisdiction in specified matters. Tke Small Debts Ordinance Act 1863 
v27 Vict., No. 21), amended by 58 Vict,, No. 13, constituted Local Courts similar to 
tht>9« in some of the other Australian States to decide small debts cases. The 
Sttttct^tw Court c*u review the orders and proceedings of such Courts by various 
n)<>(hiHis of procedure, such as ctriiarari, prohibition and mandamus. The Justices 
Ac: l^tt (2 Kilw. VIL, No, II), consdidates the law relating to the exercise of 
sumuuirY juri^iiction by justices sitting as justices or Courto of Petty Sessions. 
IVrs^vns summarily convicted! and senteneed to imprisonment, or fined more than 
t<^ |H>ttuds. mAy a|^pe*l either to tfcs Supreme Court or to a Court of General 
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Sessions constituted under 9 Vict, c. 4 ; 12 Vict., c. 2 ; 60 Vict., c. 27. By the 
Ooldfitlds Act 1895 (59 Vict., No. 40), Warden's Courts having jurisdiction to deal 
with mining cases were established. A Court of Mining Appeals, consisting of 
three Judges of the Supreme Court, was organized to hear and determine appeals 
from the decisions of Wardens ; sec. 85. 

(c) ''Within the limits of their several Jurisdictions."— The 

several Courts of the States within the limits of their several jurisdictions are 
invested with federal jurisdiction ; thus the Supreme Courts of the States are 
invested with federal jurisdiction to deal with federal matters in the same way as 
if such matters arose under State laws. The Supreme Courts are, of course, clothed 
with broad and comprehensive powers and are not subject to limitations, either as 
to locality, subject matter, or otherwise, like Courts of inferior jurisdiction. The 
subordinate Courts of a State are, however, subject to limitations as to locality, 
subject matter, and otherwise. County C<«irts, District Courts, and Local Courts 
are limited in respect of causes of action which they can entertain, also the amount 
involved. They are limited also M'ith respect to locality in as much as proceedings 
in such Courts have generally to be commenced in the Court nearest to where the 
cause of action originated, or where the defendant resides. Courts of Petty 
Sessions and summary jurisdiction are similarly limited with respect to locality 
and subject matter. The meaning of ihe words *' within the limits of their several 
jurisdictions" is therefore obvious. A Court of Petty Sessions, or a Court of 
Summary Jurisdiction can deal with a federal case if it is of the same kind as 
those which it can decide under State laws. The tame remark applies to County 
Courts, District Courts, Courts of General Sessions and Local Courts. The Supreme 
Courts of the States have practically unlimited federal jurisdiction, but if a federal 
case were brought into a State Supreme Court, that Court "would have power to 
remit it to an inferior State Court, in the same manner and subject to the same 
terms and conditions as it could remit a case arising under State law. 

(d) ''Be invested with federal Jurisdiction.''— The fifth covering 

clause of the Constitution Act provides that the Act itself and all laws made by 
the Parliament of the Commonwealth under the Constitution shall be binding on the 
Courts, Judges and people of every State. The Constitution, sec. 77 (ii.) enables 
the Parliament to make laws defining the extent to which the jurisdiction of any 
Federal Court shall be exclusive of that which belongs to, or is Invested in the 
Courts of the States and (sub-sec. iii.) investing any Court of a State with federal 
jurisdiction. The Constitution, sec. 73, gives the High Court appellate jurisdiction 
as to judgments of Justices of the High Court exercising its original jurisdiction ; 
of all State Courts exercising federal jurisdiction ; all the State Supreme Courts, 
whether exercising federal jurisdiction or not. But the Constitution does not 
take away any concurrent right of appeal which may exist from a Supreme Court 
to the Privy Council, or from an inferior State Court to the Supreme Court. 

In framing the Judiciary Bill it was desired to make it perfectly clear that in 
matters of federal jurisdiction there should be no appeal to the Privy Council 
except through the High Court. This required some care, as it was known that 
the contention was sure to be raised that there was a right of appeal given by 
Imperial Statute from any judgment of a State Supreme Court, of appealable 
amount, to the Privy Council. But it was thought to be clear that in matters in 
which the State jurisdiction was purely the creature and the gift of the Common- 
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wealthy IB which the SCAte Coorta vere Bcreli- actng at Feiicrd Ccaru of fint 
insUuftccr, tbe pArltaineiit coald prescribe tiie Iib* oi sppeal. ** Federal j«nMlie> 
tkm *^ if DOt defined bj the CoosduitKW mod it » not qwte cieAr what eoamrrent 
jttfiidkrtBOB th^ State CoorU maj hare id matters oi federal jmrwdictioo. Sec. 77 
(iL ) of tbe CcACtitotioo teem* uo implT that State Coarts Kaj fnaaew »oiDe con> 
correot federal jartadictBon, from which it naj be denrable to exdnde them : a 
diattnctioo it dravn bet veen jarifdictioa which " befoogs " to the Cooits of the 
States and jariadictioo with which the Coarta of tbe States may be *' inrested " : 
aal>-aec. iii. implies that the State Courts may lack some eoncurrciit federal jnrts- 
dictioo with which it may be desrable to invest them. 

To secure the control of the High Coort orer all mattiersof federal jurisdiction, 
it was tboaght adrisable to first exclude the State Coarta from any coocnrrent 
federal jariftdiction which they might inherently hare, and then to invest them (as 
a gift from the Commonwealth) with any federal jurisdiction which it was desirable 
that they shoald have — so that there might be no room for the claim that a matter, 
which in one aspect was a matter of federal jurisdiction, was in another aspect a 
matter of State jurisdiction, in which an appeal might lie direct from a State Couit 
to the Prix-y Council. This is the key to sees. 34, 35, 38 and 39 of the Judinary 
Act. Sec. 34 confirms the jurisdiction given by sec. 73 of the Constitution to hear 
appeals from Justices of the High Court. Sec. 35 defines the jurisdiction given by 
sec. 73 of the Constitution to hear appeals from the State Suprone Courts— whether 
in the exercise of federal jurisdiction or not. Sec 38 excludes the State Courts 
altogether from exercising jurisdiction in certain matters. Sec 39 deals with other 
matters of federal jurisdiction — in which it is desirable that the State Courts 
should have federal jurisdiction, but equally desirable that they should only have 
it as a gift from the Commonwealth, aud on terms laid down by the Parliament. 
This was done by tint excluding them from jurisdiction in these matters, except 
as provided in the section, and then re-investing them with jurisdiction on certain 
conditions and subject to certain limitations. Tbe first condition is that no appeal 
shall lie, in these matters, from a State Supreme Court except to the High Court 
(sec. 35). The second condition is that wherever an appeal lies to tbe Supreme 
Court, there is an alternative appeal to the High Court. The third condition is 
that there is an appeal as of grace in all cases to the High Court. The fourth 
condition relates to the constitution of a Court of summary jurisdiction. The 
second and third conditions are definitions of a part of the appellate jurisdiction of 
tbe High Court. But they are placed here, instead of in Part IV., to emphasise 
the fact that they form part of the conditions under which federal jurisdiction is 
vested in the State Courts. 

(e) '' In aU matters in which the High Court has orie:inal 

Jurisdiction.^ — The several Courts of the States are invested with federal 
jurisdiction in all matters in which the High Court has original jurisdiction under 
the Constitution ; sec. 75 ; and in which original jurisdiction can be conferred upon 
it under the Constitution ; sec. 76 ; except as provided in the JiuL Act, sec. 39. 
The result is that the several Courts of the States have, concurrently with the 
High Court, jurisdiction in the following matters : — 

1. " Affecting Consuls, or any other Representatives of 
other countries :" Const, sec. 75 (ii.) 
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2. " Between residents of different States : " Const, 

sec. 75 (IV.) 

3. " In which a writ of injunction is sought against an 

officer of the Commonwealth : " Const, sec. 75 (v.) 

4. " Arising under the Constitution, or involving its 

interpretation : " Const, sec. 76 (i.) 

5. " Arising under any laws made by the Parliament : " 

Const, sec. 76 (ii.) 

6. " Of Admiralty or Maritime jurisdiction : " Const, 

sec. 76 (ill.) 

7. " Relating to the same subject matter claimed under 

the laws of different States : " Const, sec 76 (iv.) 

In our notes to the Judiciary Act, sec. 31, a detailed explanation of the 
judicial power with respect to matters ** Affecting Consuls," '* Between residents 
of different States," proceedings against "An officer of the Commonwealth," and 
cases ** Arising under the Constitution or involving its interpretation," has been 
ftiven. It will, therefore, be only necessary at this stage to consider the nature of 
the judicial power with respect to— (1) matters arising under federal laws ; 
(2) Admiralty and Maritime jurisdiction ; and (3) relating to the same subject 
matter claimed under different State laws. 

'* Arising under any Laws made by the Parliament.**— Cases 

arising under laws made by the Parliament are such actions, claims, prosecutions, 
defences, or immunities, as grow out of the legislation of the Federal Parliament 
acting within the scope of its constitutional authority, whether those laws consti- 
tute the right, privilege, claim, or protection of the party in whole or in part, by 
whom they are asserted ; Story's Gomm,, § 1,647. A case may arise under the 
laws of the Commonwealth in a criminal as well as a civil proceeding, and a case 
arises under a law when it arises under the implication of the law ; Tennessee v. 
Davis, 100 U.S., p. 257. In the case of Oahome v. The Bank of the United States^ 
9 Wheat., 738, the nature and extent of this grant of power were considered with 
Tery great care and ability by Chief Justice Marshall. In that case a suit was 
brought by the bank under a provision in its charter, issued under a federal law, 
allowing it to sue in the inferior federal Courts of the United States. It was 
insisted that that was not within the grant of judicial power in the Constitution ; 
but it was held that, inasmuch as the corporation owed its existence to a law of the 
United States, any suit which it could bring might properly be said, in reference 
to this grant of power in the Constitution, to arise under a law of the United 
States, and that, therefore, it was competent to sue on account of the subject 
matter. 

It has been held that if a controversy relates to the title or ownership of a 
federal patent or copyright, or to the construction or operation of any contract 
respecting the title, the case does not "arise under a law of the United States," in 

ii.c. 12 
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the sense in which that plirase is used in the provision of the Constitution which 
defines the judicial power. The case arises under the patent or copyright laws of 
the [Union when the controversy relates to the exercise of the exclusive right 
secured by those laws. There may be cases where the suit involves both the 
construction of a contract and the construction of the patent to which the contract 
relates. In these cases the jurisdiction of the federal Courts, on account of the 
subject matter, is not ousted, but, the patent itself being involved, it carries the 
whole case " ; Liltlefield v. Perry, 21 Wallace, 2(»5 ; Curtis Jurisd. , U. S. , pp. 162-3 ; 
Pacific Railroad Removal CaseSf 115 U.S., p. 1. 

" Admiralty and maritime jiirisdiction."--The word ** maritime ' 
has been added to " admiralty " in order to guard against a narrow interpretation 
of the first word. The Admiralty jurisdiction, according to the Common Law of 
England, extends to all acts and torts done upon the high seas, and within the ebb 
and flow of tidal waters, and to all contracts touching trade navigation or busineu 
upon the sea, or the waters of the sea within the ebb and flow of the tide ; Stortft 
Com., § 1,665. The jurisdiction conferred by the Constitution embraces two 
great classes of cases — one dependent dpon locality, and the other upon the nature 
of the contract. The first respects acts or injuries done upon the high sea, where 
all nations claim a common right and common jurisdiction ; or acts and iDJuriee 
done upon the coast of the sea ; or, at furthest, acts and injuries done within the 
ebb and flow of the tide. The second respects contracts, claims, and servicet, 
purely maritime, and touching rights and duties appertaining to commerce and 
navigation. The former is again divisible into two great branches — one embracing 
captures and questions of prize arising yiir« belli ; the other embracing acts, torti, 
and injuries strictly of civil cognizance, independent of belligerent operations; 
Story's Com., 1,665-6. 

In the United States it has been held that the grant in the Constitution is 
neither to be limited, or to be interpreted by what wei-e cases of Admiralty jnris- 
diction in England when the Constitution was adopted, but extends the power » 
as to cover every expanMion of such jurisdiction ; Waring v. Clarke, 5 How., 441. 
All the navigable waters of the Atlantic coast which empty into the sea or into 
bays and gulfs that form a part of the sea, are as much within the Admiralty and 
Maritime jurisdiction of the United States as is the sea itself ; Transportation Co. 
V. Fitzhugh, 1 Black., 574. The jurisdiction is not confined to tide waters, but 
extends to all lakes and rivers where commerce is carried on between States and 
foreign nations; The Oenessee Chief v. Fitzfiugh, 12 How., 443. All previons 
decisions limiting the Admiralty jurisdiction to tide waters are over- ruled, and the 
broad doctrine is announced that jurisdiction, as conferred by the Constitntioo, 
exists wherever ships float and navigation successfully aids commerce, whether 
internal or external ; The Hine v. Trevor, 4 Wall., 555 ; Quick and Oarrw'* 
Annot. CovHt., p. 800. 

This grant of power in the Constitution of the Commonwealth mustbereadin 
conjunction with the (Imperial) Vice- Admiralty Courts Act 1863 (28 & 27 Vict.,c 
24), the Vice- Admiralty Courts Act Amendment Act 1867 (30 & 31 Vict., c 45), 
and the Colonial Courts of Admiralty Act 1890 (53 k 54 Vict., c. 27). In New 
South Wales and Victoria there is still a Vice- Admiralty jurisdiction exercised by 
Imperial Courts under the Acts of 1863 and 1867. In every other Ausfralitt 
State the Act of 1890 has superseded and repealed the Acts 1863 and 1867, M^ 
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ihe Supreme Court of each of those States is a Colonial Court of Admiralty under 
ihat Act. An interesting question to be considered is, what is the efTect of the 
Constitution of the Commonwealth, sec. 76 (iii.), in those States where, under the 
Colonial Courts of AdmiroUty Act 1890, the Supreme Courts have an Admiralty 
jurisdiction. That jurisdiction is clearly subject to the provisions, as to appeal, 
contained in the Constitution, and the provisions as to appeal contained in the 
Colonial Courts of Admiralty Act are superseded and impliedly repealed with 
respect to such States. Moreover, the Admiralty jurisdiction of the Supreme 
Courts of the States is subject to sec. 77 of the Constitution ; so that the Federal 
Parliament could, after investing the federal Courts with such jurisdiction, make 
that jurisdiction to any extent exclusive, and thereby, to a corresponding extent, 
deprive the State Courts of jurisdiction ; but this has not been done ; the State 
Courts have been simply invested with jurisdiction under the Constitution which, 
apparently, may be concurrently exercised by them under the Imperial Act 1890. 

With reference to Vice-Admiralty Courts existing at present in New South 
Wales and Victoria, it must be noted that they are Imperial Courts, established 
by Commission of the Admiralty. The jurisdiction exercised by each of the 
Vice- Admiralty Courts is an Imperial one, and is altogether independent of 
that of the Supreme Court, and of a different nature, and it is not competent for 
the local legislature to deal either with the extent thereof, or the practice and 
procedure observed therein ; Webb a Imperial Law in Kic, p. 68 ; Vice-Admiralty 
Courts Amendment Act 1867 (Imp.), sec. 16. In short, it would seem that the 
Vice- Admiralty Court is an Imperial Court ** in " a State, and not, in any strict 
sense of the word, a Court ** of " a State ; and, therefore, that there is nothing 
in sec. 73 to give the High Court an appellate jurisdiction. The same reasoning 
would apply to exclude the Vice- Admiralty Courts from liability to have their 
jurisdiction cut down under sec. 77. This construction is strengthened by the 
general presumption against ousting existing jurisdiction, or creating new juris- 
dictions ; see MaxwelVs InterjK of Statutes^ Chap. V. The difSculty, of course, 
may be removed at any time by the issue of Orders in Council, under the Imperial 
Act of 1890, directing the Act to be in force in New South Wales and Victoria, 
And thus superseding the Vice- Admiralty Courts altogether. On this question the 
case of Attorney Otntral oj Canada v. Flint, 3 S.C. (Novia Scotia), 453 ; 16 S.C.R. 
<Can.) 707, and cited in Wheeler's Confed, Law of Canada, pp. 68-9, is instructive ; 
Quick and Garran^s Annot. Const., p. 799. 

*' Relating to the same subject-matter.**— The State Courts will 

have jurisdiction in any case in which the same subject-matter is claimed under 
the laws of different States. In the corresponding section of the Constitution of 
the United States the federal jurisdiction is limited to controversies between 
xiitizens of the same State claiming lands under grants of different States. The 
provision in the Australian Constitution is muciv wider. It refers not to land alone 
but to anything that may be the subject-matter of an action, and the claim need 
not be made nnder grants of different States, but under the laws of different 
States generally. In America the jurisdiction has been used to decide claims to 
land under grants of different States founded upon adverse pretensions of boundary ; 

^<ory. § 1.696. 

(f) *'An appeal may be brought.**— Every decision of the Supreme 
Court of a State, in the exercise of federal jurisdiction, is declared to be final and 
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conclusive " except so far as an appeal may be brought to the High Court." The 
object of this declaration is twofold — (1) to cut off the right of appeal to the Privy 
Council in federal cases ; and (2) to enable an appeal to be brought to the Higb 
Court, subject to the terms and conditions laid down in the Judiciary Act, sec. 35. 
Thus, if it be a civil case, and the amount involved is £300 or more, there is an 
unqualified right to appeal ; if under £300, the High Court may give special leave 
to appeal. If it be a criminal matter the High Court, if it thinks fit, may give 
special leave to appeal. 

It was held by Cooper, C.J. (Real, J., dissenting) in an action arising oat 
of the Excine Act 1901, that the provisions of the Judiciary Act 1903 dealing with 
the appellate jurisdiction of the High Court did not operate retrospectively, and 
consequently the plaintiffs were entitled to avail themselves of the appeal to Hi» 
Majesty in Council which existed at the time the action was commenced ; Colonial 
Sugar Proprietary Co. Ltd. v. Irving (1904), S. R. (Q ), 18. 

(g) " Wherever an appeal lies.'*— If a federal case originates in a 
State Court of inferior jurisdiction, or before any Judge of a State, and if under 
State laws an appeal lies from the decision of such Court or Judge to the Supreme 
Court of the State, then an appeal may be brought from the decision of such a 
Court or Judge exercising federal jurisdiction to the High Court. 

An appeal includes any proceedings by which the Supreme Court reviews or 
corrects the decisions of an inferior Court, such as an order to review ; Stephen* v. 
Abrahams, 27 V.L.R., 753 ; 23 A.L.T., 233 ; and a writ of prohibition ; Ex parte 
Oesielman, (1902) S.R. (N.S.W.), 149. 

In New South Wales there are three ways in which a party aggrieved by the 
determination of a Court of Summary Jurisdiction may bring that determination 
before a higher Court — (1) by appeal to the Quarter Sessions under the ./ttWicw 
Amendment Act 1900 (No. 71), sec. 9 ; (2) by applying to the justice.^ testate a 
case for the Supreme Court on a point of law under Act 45 Vict., No. 4 ; (3) by 
applying to the Supreme Court for a writ of prohibition under Act 14 Vict., Now 
43, s. 12. The first two modes, it has been held, are undoubtedly appeal. Ii^ 
Ex jKLrte OtsselmaUy nupra, the question was raised whether a statutory probibitioD 
was an appeal within the meaning of the federal Custams Act, sec. 248: "lalsa 
think that a statutory prohibition, though in form a prohibition, is in substance as 
appeal. In dealing with applications for a statutory prohibition the Court bu 
always considered the same matter as in an application for a new trial, such as the 
effect of the wrongful admission or rejection of evidence, the wrongful determina* 
tion of law, and, in fact, every matter that could properly be brought before the 

Court if in form it had been an appeal ; the federal Statvte wv 

intended to apply to the various procedures of the different States, and, therefore* 
we should give to the words used a liberal interpretation, so aa to carry out the 
intention of the Legislature'' ; per Owen, J. , in the case of Ex parte Ocfmtman, mf^r^ 
In Stephens v. Abrahams, supra, it was contended that an appeal under thefe»leral 
Customs Act, sec. 248, did not include an order to review, but only an appeal from 
a Court of Petty Sessions to a Court of General Sessions. Per Hodges, J. : "^ 
my opinion the word ' appeal ' in sec. 248 should not receive a narrow construction. 
I think the federal Legislature intended that there should be a right of appeal in 
the case of dismissal, as well as in the case of conviction. It ba» provided a right 
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of appeal, and used that M'ord in the widest sense, so that it may be applicable to 
the laws of each State within the Commonwealth, when there may be different 
procedures and different names given to the different procedures in the different 
States. Construing it with regard to this particular State the only mode by which 
there can be appeals from convictions, or orders of dismissals, is by an order to 
review, for it covers both in this procedure"; Stephens v. Abrahams, (1902) 27 
V.L,R., 753. 

(h) " The law of State may prohibit any appeal."— If a federal 

case be heard in any inferior State Court, or by a State Judge, and if the law of 
the State prohibits any appeal from such Court or Judge to the Supreme Court, 
then the High Court may grant special leave to appeal to the High Court from the 
decision of such Court or Judge. 

(i) " Court of Summary Jurisdiction.''— In a Court of Summary 
Jurisdiction federal cases can only be heard and decided by a Stipendiary, or Police, 
or Special Magistrate, or some Magistrate of the State who is sx>ecially authorized 
by the Governor- General to exercise such jurisdiction. It will be noted that 
summary jurisdiction in federal cases can only be exercised by a Court duly consti- 
tuted under State laws ; there is no judicial power vested in Special Magistrates 
apart from a Court. 

Part VII. — Removal of Causes (a). 

40. (1) Any cause or part of a cause arising (6) under the o^'JrofVhJ 
Constitution or involving its interpretation which is at any time ^^^^ ^^^ 
pending in any Court of a State on appeal, may at any stage of 
the proceedings before final judgment be removed into the High 
Court under an order of the High Court, which may, for special 
cause shown, upon application by any party, or by or on behalf 
of the Attorney-General of the Commonwealth or of a State, be 
made on such terms as the Court thinks fit. 

(2) When any such order for removal is made, the pro- 
ceedings in the cause and such documents, if any, relating thereto 
as are filed of record in the Court of the State, or if part only of 
the cause is removed a certified copy of those proceedings and 
documents, shall be transmitted to such Registry of the High 
Court as is directed by the order. 

(a) "Removal of causes."— Part VII. of the Judiciary Act, as it now 
stands, is but a comparatively small residue of a large scheme for the removal of 
causes from State Courts to the High Court, which formed a promiuont feature of 
the Judiciary Bill as it was originally introduced into the House of Representa- 
tives. As first designed, it provided for tlie removal of all causes, with scarcely 
any limitation. This was strongly objected to, and it was finally decided to 
restrict the power of removal to causes arising under the Constitution, or In- 
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volving its interpretation, and, even with respect to those causes, that they should 
only be removed when pending in a State Court '*on appeal." 

The power of removal of federal cases from State Courts to the Federal 
Supreme Court has been largely adopted in the judicial system of the UnitecV 
States. It has been held there that Congress has an unquestionable right t<=fe 
remove all cases, within the scope of the judicial power, from the State Courts t^^^ 
the Courts of the United States at any time before final judgment, though ncrzz^t 
after final judgment ; per Story, J., in Martin v. Hunter's Lessee, 1 Wheat., 30— -31. 
This power of removal is not found in express terms in any part of the Americd^ui 
Constitution ; it is only given by implication as a power necessary and proper ^^o 
carry into effect some express power. It pre-supposes an exercise of origir^^al 
jurisdiction elsewhere ; it is familiar in Courts acting according to the course of 

Common Law, in criminal as well as in civil cases. In both cases, it is ^^ a_ y^ 

deemed to be an exercise of appellate and not of original jurisdiction. A writ. of 
error is but a process which removes the record of one Court to the possessioi^ 0/ 
another, which is thereby enabled to inspect the proceedings, and give sumch 
judgment as law and justice may warrant. 

In the United States the Federal Courts have exclusive jurisdiction in cer^a/ii 
classes of cases, and they have, concurrently with State Courts, jurisdiction o£ all 
suits of a civil nature at Common Law, or in Equity, where the matter in dispute 
exceeds, exclusive of interest and costs, the sum or value of two thousand dollars, 
and arising under the Constitution and laws of the United States, or in which 
controversy the United States are plaintifi's or petitioners^ or in which there is a 
controversy between citizens of different States in which the matter in dispute 
exceeds, exclusive of interest and costs, the sum or value aforesaid. In all cases 
in which the jurisdiction of the Federal Courts is not made exclusive, suits can be 
instituted in the State Courts. It was contended that if there were not some 
provision under which a cause brought in a State Court might be removed to a 
Federal Court, the purpose had in view in conferring the federal power would 
often be defeated ; for example, it was said if a citizen of one State brought a suit 
in one of its Courts against a citizen of another State, the case would be one 
which, by the Constitution, is included in the grant of the federal power; and the 
reason why it was so included is that it may sometimes happen that local senti- 
ment, prejudices, or prepossessings may preclude a fair trial in the State Court, 
or at least give rise to fears or suspicions that such may be the case. It may be 
proper to allow the suit to be thus brought in a State Court in the first instance, 
because in most cases no such influences would be suspected or feared, and the 
parties would go to trial in the State Court without objection ; but if they are 
feared, the reasons for referring the case to the Federal Court are then apparent; 
Coolei/fi Prin. n/Comt. Law, p. ).39. 

The reasoning which led to the adoption of such elaborate removal provisions 
in the United States have not been recognized as being applicable to Australia m 
it is not admitted that there are such State antagonisms. State jealousies and State 
prejudices existing in this country as are said to exist in America. The proviaionB 
of Part VII., enabling the removal of cases pending in a State Court on »pp«?*l' 
will probably be found to be of little practical use or value except on very rare 
occasions, where, for special cause sho^^Ti by a party, or where the Attorney- 
General of the Commonwealth, or of a State, thinks it necessary to intervene, the 
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High Court may make such au order. It is limited to suits arising under the 
Constitutioiiy or involving its interpretation. Such suits can only be removed upon 
the application of a private individual, being a party, for special cause shown, and 
then only when they are pending in a State Court on appeal. Such suits, when 
pending on appeal, may be removed upon the application of the Attorney -General 
of the Commonwealth, or the Attorney-General of a State, without special cause 
being shown. 

As to complete relief in causes removed into High Court, see Jtud. Act, sec. 
32. 

(b) ''Arising under the Constitution."— ^See note to sec. 30 {g), 

supra, p. 125. 

41. When a cause or part of a cause is removed into the Proceedings 

*^ after removal. 

High Court under the provisions of this Act, the High Court u.s. ad. ists 

c. 137 8. 6. 

shall proceed therein as if the cause had been originally com- 
menced in that Court and as if the same proceedings had been 
taken in the cause in the High Court as had been taken therein 
in the Court of the State prior to its removal, but so that all 
subsequent proceedings shall be according to the course and 
practice of the High Court. 

42. (1) If in any cau.se removed in whole or part from a ^^^iJj{,roperiy 
Court of a State into the High Court it appeal's to the satisfac- rlSTov^^.^*^ 
tion of the High Court at any time after the removal that the ^'%^'^;^^'^ 
cause does not really and substantially arise under the Constitu- 
tion or involve its interpretation, the High Court shall proceed 

no further therein but shall dismiss the cause or remit it to the 
Court from which it was removed as justice requires, and shall 
make such order as to costs as is just. 

(2) Every such order of remitter shall be carried into 
execution forthwith, and the proceedings and documents shall be 
returned to the Court from which they were received. 

43. When a cause is removed in whole or part into the certiorari. 
High Court the High Court may— '^ '• ^• 

(a) issue a writ directed to the Judges of the Court from 
which it is removed commanding them to make 
return of the records in the cause, and may enforce 
the writ according to law ; or 

(6) allow the party removing the cause to file in the 
High Court a sworn copy of the records in such 
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other Court, and may thereupon proceed upon th& -^riia 
copy. 

Effect of 44. When a cause is removed in whole or part into tl 

interlocutory * 

?emo"^f^ui! High Court from any Court of a State— 



U.S. 1876 c. 137 
8. 4. 



(a) every order relating to the custody or preservati^ -^ion 
of any property the subject-matter of the caiKi^Buse 
which has been made before the removal sh:. ^^a]] 
remain in force until it is discharged or varied ^ by 
the High Court ; and 

(6) any attachment or sequestration of the goods or 

estate of a defendant had in the cause in the Co^a^urt 
of the State before the removal shall hold the goczzDds 
or estate so attached or sequestered to answer ■■^he 
final judgment of the High Court in the sa_ me 
manner as by law they would have been held to 
answer the final judgment of the Court in wh^ :5ch 
the cause was commenced ; and 

(c) all undertakings or security given by any party in *he 

cause before the removal shall remain valid ^^nd 
effectual notwithstanding the removal ; and 

(d) all injunctions orders and other proceedings gran *€d 

made or taken in the cause before the removal sfc»all 
remain in full force and effect until the High C<^"^r^ 
otherwise orders. 

Remitter for 45, (1) Any matter which is at any time pending in the 

High Court, whether originally commenced in the High Oour^ t or 

not, may be remitted for trial to any Court of a State which bas 

federal jurisdiction with regard to the subject-matter and the 
parties. 

(2) The order remitting the matter may be made by the 
High Court, or a Justice sitting in Chambers, on the applic^w-^ ^^^^ 
of any party to the matter. 

Defence in 46. When a cause is removed in whole or part from ^^y 

to Hiifh Court. Court of a State into the High Court, the defendant may set> up 
by way of defence any matter which he might have set up if the 
cause had been commenced in the High Court, notwithstanding 
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that the Court from which the cause was removed had not juris- 
<<liction to entertain the matter of defence or could not entertain 
it in the same cause. 

Part VIII. — Members and Officers of the High Court. 
Salaries of Justices. 

47. (1) There shall be paid to the Chief Justice a salary at salary. 
the rate of Three thousand five hundred pounds a year, and to 
each other Justice a salary at the rate of Three thousand pounds 

a year. 

(2) There shall also be paid to each Justice of the High 
Court, on account of his expenses in travelling to discharge the 
duties of his office, such sums as are considered reasonable by the 
Governor-General. 

48. (1) The salaries (a) of the Justices of the High Court ^^-^^^ °' 
shall be charged on and paid out of the Consolidated Revenue 

.Fund. 

(2) They shall grow due from day to day, but shall be 
payable monthly. 

(a) " Salaries of Justices."— See sec. 47, sui^ra. 

Barristers and Solicitors (a). 

19. (1) Any person entitled to practise as a barrister or Barristers and 
solicitor or both in any State shall have the like right to practise 
in any federal Court. 

(2) Provided that before so doing he shall produce to the 
Principal Registrar evidence shoviring that he is so entitled and 
in what capacity, and the Principal Registrar shall thereupon 
enter his name in a Register of Practitioners to be kept at the 
Principal Registry. 

(3) A copy of the Register shall be kept at every District 
Registry. 

(4) The High Court may direct the name of any person to 
l)e struck off the Register upon proof that he has been guilty of 
conduct which renders him unfit to be allowed to continue to 
>)ractise as a barrister or solicitor, or that he has been deprived 
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bj- the Supreme Court of the State, by virtue of his right to 
practise wherein he was registered, of the right to practise in that 
State as a barrister or solicitor. 

(a* ''Barristers and Solicitors.''— As in the judicial system of the 
United States, there is no general or national orgaotzation of the legal profession 
in the Commonwealth. Each State has its own bar, and its own laws regulating 
a^lmis^ion to practice ; any person entitled to practice as a barrister or solicitor, 
or Ijotb as a barrister and solicitor, in any State, can readily gain admission to 
practice in the same capacity in the High Court, or in any Federal Court which 
may hereafter be created by Parliament. Parliament could have authorized the 
Justices of the High Court to frame regulations providing a federal standard of 
qualification for admission to practice in Federal Courts, but it has not done so. 
It has recognized the legal standard and professional status as established by law 
in each State. The federal law recognizes no distinction between barristers and 
solicitors. Every lawyer who, by the law of his own State, is entitled to practice 
in both branches of his profession, is entitled to a similar privilege in the realm of 
ferleral law and litigation ; a lawyer, however, who has been admitted to practice 
in a State in which he can perform the duties and exercise the functions and 
rights of a barrister only, or a solicitor only, can only exercise similar functions 
and enjoy similar rights in federal practice. 

Referring to the legal profession in the Federal Courts of America, Mr. 
Bryce says that there, as in some parts of Europe and in most British colonies, 
there is no distinction between barristers and attorneys. Every laM-yer or counsel 
is permitted to take ever}' kind of business— from arguing a cause in the Supreme 
Court at Washington, to writing letters in small debt cases. He may himself 
conduct all the proceedings in a cause, confer with a client, issue the writ, draw 
the rleclaration, get together the evidence, prepare the brief, and conduct the case 
when it conien on in Court. In spite, however, of this union of all a lawyer*s 
function*! in the same person, considerations of practical convenience have, in 
m;iny plarc, established a division of labour similar to that existing in England. 
Thus where two or more lawyers are in partnership, it often happens that one 
nienilier undertakes the Court work, >vhile another sees the clients, conducts 
c/jrrespondence, and prepares cases for trial. Apart from the arrangement "which 
distributes the various kinds of business among the members of a firm, there is a 
certain tendvn* y for work of a special character to fall into the hands of special 
men. As a practitioner rises, it is easier for him to select his business, and when 
he has attained real eminence, he may confine himself entirely to the higher 
walks, giving opinioris and arguing cases. With the important difference that he 
is liable for any ne^'ligence, such a counsel, says Mr. Bryce, occupies substantially 
the same iK>Hition as an Knglish Queen's Counsel, and his services are sought not 
only by clients directly, but by other practitioners or firms, who may have impor- 
tant suits in hand for which they may feel themselves unequal; Bryct^H Amer. 
Com., 1st ed., vol. 1?, p. 498. 

I luring the progress of tiie Judiciary Bill through the House of Representa- 
tives, a projx^sal was submitted to extend sec. 49 so as to entitle a person to 
practice a'' a barrister or solicitor, or l>oth as a barrister and solicitor in any 
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Court **exercii>infij federal juriadictiou " throughout the Commonwealth. This 
was objected to, one of the groundu being that there was some doubt as to the 
constitutional authority of Parliament to authorize a legal practitioner, admitted 
on one State, to practice in the Courts of another State, whilst such Courts arc 
engaged in the exercise of federal jurisdiction. The amendment was defeated, 
and the constitutional point remains unsettled. 

On the question of precedence between Queen's Counsel appointed by the 
Governor-General of Canada and those appointed by the Lieutenant-Governors of 
Provinces, see the case of Lenoir v. Ritchie, 3 Sup. Court Reports (Canada), 575. 
In this case it was decided that the Lieutenant-Governors of Provinces could 
appoint Queen's Counsel, but that it was ultrd vires to give them precedence over 
Queen's Counsel previously appointed by the Governor-General of Canada. 

As to right of barristers and solicitors to appear in Courts exercising federal 
jurisdiction, see Jud. Act^ sec. 78. 

60. The Crown Solicitor for the Commonwealth shall, in crown solicitor 

entitled to rijfhts 

respect of his office, be entitled to practise as a solicitor in any J^^jfJ^^*^*** °' 
federal Court or Court exercising federal lurisdiction, and ^^^''^ ^*^^- 

^ •* ... Cf. U.K.,37&38 

be entitled to all the rights and privileges of a solicitor in vict.c 68,8. 12. 

each State, whether he is or is not enrolled as a solicitor in any 

State. 

Registrars. 

81. (1) At the Principal Registry of the High Court there Registrars. 
shall be an officer to be called the Principal Registrar (a) and 
such other officers as are necessary. 

(2) There shall also be at every District Registry a District 
Registrar and such other officers as are necessary. 

(3) Provided that after the first day of July One thousand qu. sup.ct. Act. 
nine hundred and four no new office shall be created either in the 
Principal Registry or in any District Registry unless the Chief 

Justice certifies {h) in writing to the Governor-General that the 
new office is necessary. 

(a) Principal Registrar.— As to duty of, to issue writs, see High Court 
Procedure Act, sec. 6 ; as to duty with respect to transfer of causes see 16., sec. 
7, et seq. ; as to his duty to seal writs, see Or. 49, r. 3 ; to supply copy of records, 
»6., r. 4. 

(b) "Chief Justice certifies."— The office of Taxing Officer in the 
Supreme Court office was created, and a gentleman appointed to fill such office, by 
the Executive Council, without the certificate in writing of the Judges to the 
Governor that such officer was necessary, having been given. The Taxing Officer 
was appointed to relieve the Registrar of the Court from the duty of taxing bills 
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of costs. Upon his appointment having been brought to the knowledge of the 
Court, it was held that the office was a new office under the Supreni£ Court Act of 
1867, sec. 39 ; that the appointment having been made without the certificate of 
the Judges, as required by the same section of that Act, it was an irregular and 
illegal appointment, and his acts as such officer were void ; Byrmes v. Jamt9^ 3 
Q.L.J., 165. 

R^^ttrare. ^^' ^^^ Principal Registrar and the several District Regis- 

j/uf. vicf 1873 trars shall have power to administer oaths and perform such 

duties in respect of any proceedings pending in the High Court as 

are assigned to them by Rules of Court or by any special order 

of the Court. 

The Marshal, 

Marehai. 53. There shall be an officer to be called the Marshal (a), who 

Qd.snp.ct.Act. ^^^^^ l>e charged with the service and execution of all writs, sum- 
monses, orders, waiTants, precepts, process, and commands of the 
High Court which are directed to him, and shall make such return 
of the same to the Court together with the manner of the execu- 
tion thereof as he is thereby required, and who shall take receive 
and detain all persons who are committed to his custody by the 
Court, and shall discharge all such persons when thereunto 
directed by the Court or by law. 

(a) *'The Marshal/* — In the case of persons who may be liable to 
attachment at the same time in a Federal Court and in the Court of a State, as 
well as in the case of property liable to be seized in execution by the marshal in a 
suit in a Federal Court and by a sheriff in a suit in a State Court, the rule is that 
that jurisdiction which first actually attaches, either to the person or the property, 
will retain control, and cannot be divested by process issued from the other juris- 
diction ; Smith v. Mclver, 9 Wheat., 532. For other authorities see Patt^rswVs 
Ftderal RtHtrainiH on State Action, p. 238. 

•*The forbearance which Courts of co-ordinate jurisdiction, administered 
under a single system, exercise toward each other, whereby conflicts are avoided, 
by avoiding interference with the process of each other, is a principle of comity, 
with, perhaps, no higher sanction than the utility which comes from concord ; but 
between State Courts and those of the United States it is something more. It is 
a principle of right and of law, and therefore of necessity. It leaves nothing to 
di«cn?tion or mere convenience. These Courts do not belong to the same system, 
MO far as tlveir juriHdiction is concurrent ; and although they co-exist in the same 
MpatMi, thoy are independent, and have no common superior. They exercise 
juiiMdi(dion, it is true, within the same territory, but not in the same plane ; and 
u'Ihmi one takes into its jurisdiction a specific thing, that res is as much withdrawn 
from tho ju<licial power of the other as if it had been carried physically into a 
diircMM-nt territorial sovereignty. To attempt to seize it by a foreign process is 
fiililn and void. The regulation of process and the decision of questions relating 
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to it, are part of the jurisdiction of the Court from which it issues " ; per 
Matthews, J., in Covellv, Heyman, 111 U.S., 182. 

•* We hold it to be an incontrovertible principle that the Government of the 
United States may, by means of physical foiy;e exercised through its official agents, 
execute on every foot of American soil the powers and functions that belong to it. 
Thia necessarily involves the power to command obedience to its laws, and hence 
the power to keep the peace to that extent. "... ** Wh}' do we have marshals 
at all, if they cannot physically lay their hands on persons and things in the per- 
formance of their proper duties? What functions can they perform, if they cannot 
use force ? In executing the processes of the Courts, must they call on the nearest 
constable for protection ? Must they rely on him to use the requisite compulsion, 
and to keep the peace whilst they are soliciting and entreating the parties and 
bystanders to allow the law to take its course ? This is the necessary consequence 
of the positions that are asnumed. If we indulge in such impracticable views as 
these, and keep on refining and re-refining, we shall drive the national government 
out of the United States, and relegate it to the district of Columbia, or perhaps 
to some foreign soil " ; per Bradley, J., in Ex parte Siebold, 100 U.S., p. 371. 

In Buck V. Coldbath, 3 Wall., p. 3.34 (on Error in the Supreme Court of the 
U.S.), the facts were, that Coldbath sued Buck in a State Court to recover 
damages for trespass in taking his goods. The defendant simply pleaded that he 
waa marshal of the United States, and that he had seized the goods under an 
attachment against the property of certain parties named therein ; he did not 
aver that the goods belonged to the defendant named in the writ. The Court held 
that the marshal was guilty of trespass in levying upon the property of one 
against whom the writ did not run ; that he could be sued for damages in a 
State Court, and that the mere fact that the writ issued from a Federal Court 
coostitated no defence. In Bock v. Perkins, 139 U.S., p. 628, Mr. Justice Hyland 
said that marshals and their deputies have in their respective States the same 
powers in executing the laws of the United States as sheriffs and their deputies 
have in executing the laM's of such States. 

As to proceedings in actions by and against the marshal, see High Court 
Procedure Acty sec. 31 ; as to interpleader proceedings see t6., sec. 27 ; see also 
Or. 44 prescribing the duties of the marshal and other officers charged with service 
and execution of process. 

M. There shall also be in and for each State m which Deputy Mamhai. 
there is a District Registry a Deputy or Deputies of the 
Marshal, each of whom shall, when required by the High Court 
by any writ proceas or other proceeding to him directed, execute 
and perform within the State all such acts as the Marshal would 
be bound to perform if he were personally present and acting in 
the State. 

55. The Governor-General may appoint such officers as he Marshal* 
thinks fit to assist the Mai-shal and his Deputies in the execution Qd. uw. 
of their duties, and all acts done by those officers shall be deemed 
to be done by and under the authority of the Marshal, 
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Part IX. — Suits by and against the Commonwealth and the 

States {a). 

cvlii%^^i^t^ 56. Any person making any claim against the Common- 

wealth, whether in contract (6) or in tort (c), may in respect of the 
claim bring a suit against the Commonwealth in the High Court(d) 
or in the Supreme Court of the State in which the claim arose. 

(a) ''Suits by and against the Oommonwealth and the States.** 

—The Constitution, sec. 75, sub-sees, (iii.) and (iv.), gives the High Court jurisdic- 
tion in all matters in which the Commonwealth is a party, between States, and 
between a State and a resident of a different State. This gives jurisdiction only ; 
it does not gi\*e a litigant a right to bring a suit against either the Commonwealth 
or a State; to enable him to do so additional legislation under sec. 78 was 
necessary. 

The provisions of Part IX. respecting suits by and against the Commonwealth 
and the States have been ma^le in pursuance of power conferred by the Constitution, 
sec. 7S. By that section the Parliament is authorized to confer rights to proceed 
against the Commonwealth or ajC^inst a State in resp^t of matters within the 
limits of the judicial |>ower. Parliament has conceded full right of action against 
the Commonwealth* as well as against the States, both in matters of contract and 
ti>rt ; the suit must, however, be in respect of a matter within the limits of the 
judicial p^»wer. 

(b) ** Oontraot.** — It is an ancient and fundamental maxim of the Constitu- 
tion that the King can do no wrong, that the Crown is not personally responsible, 
bv any of the orvlinary legal methotls, for any act done by itself or by its 
jiuUir^linales ; n^in v. Thf Qn^fn, (ISW) 33 L.J.C.P., 199. This led to the rule 
that no motion or *uit i\>uUl ba brought against the Crown, excepting cases where 
(ho Kmj: h^d v»f hi* own tix»e will graciously onlered right to be done. The Petition 
of Ki):ht originattnl in the reign of Edwanl I. ; it was substituted for a prtpripe 
aijuuHt tho Kiu)! : it is founder! on the theory that the King has ordered right to 
Ih» dvMio. It ia a prtHvdcut ojH»n to a subject in cases Iwhere his land, goods, or 
mv»iu»v havt> found their way into the possession of the Crown ; the petition seeks 
ivstitutiou thorxH»f» or,altoniAlely» compensation in money ; Fea/her v. The Queen 
H»^ l« *lA^'*^ » *'^*^^- ^*>* ^**^* pr\v*<»ss the subject can. on grounds similar to those 
>\h\oh wvmld entitle the suppliant to judgment against a fellow subject, recover 
numev ilue to him umler a v\mtra>'t made on behalf of the Crown, such as for goods 
>«upiduHl» or (v»r serviws reuderetU or for unliquidated damages for breach of 
^•^Maraot J Viy^mAs w Vhe Qn^rH, LkR., 10 Q.B., 31 ; WincUor and Annaiiolis Ry, 
tV \. VSi V^frK, U App. Cas., tk>:. 

Olhv^i^ of the l*ivwn an* not personally liable for contracts entere<l into by 
tUe\u vm Uhalt ot the Civwu ; /Vwifr v. //ii/cAiii.<on, (1886) 6 App. Cas., 619 ; 
M^H** \ V,i.m\'h.i" i\ \IS9T) 1 QH>, rv55. But if a Minister commits a trespass in 
^^'^;a^^l to the jHn*vM\al pi\nH*i*iy of another he may be sued as a private person ; 

O^ ^^Tort**** A **tv»ri" is an actionable wrong involving a breach of duty 

u uu\|i \u^^c^vu^^cntly ot a vvuii-aot. A breach of contract, wilful or otherwise, is 

b^xMvh ot the dutie* which the jwirties have fixed for themselves. Duties 
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broken by the commission of civil wrongs are tliose fixed by law independently of 
the will of the parties ; Pollock on TortSy 6th ed., p. 5. Among the civil wrongs 
for which remedies are provided by the common law of England, or by statute 
law creating new rights of action, are (1) personal wrongs aflfecting a man's 
personal safety and freedom, such as assault, battery, or false imprisonment ; (2) 
wrongs aflfecting property, such as trespass, conversion and interference with 
rights analogous to tliose of property ; and (3) other wrongs to the person and 
property, such as negligence and nuisance. 

It has long been held that no action for tort will lie against the Crown, 
because the King can do no wrong ; Canterbury v. Rtgina (1842), 4 St. Tr. (N.S.), 
p. 767. The maxims Quifacit per cUium facit per «e and Respondeat superior have 
no force or application when a servant of the Crown commits a tort. What the 
Sovereign does personally the law presumes w^ill not be wrong ; what he does by 
the hands of his servants cannot be wrong in him, for if the command be unlawful, 
it is no command, and the servant alone is responsible for the unlawful act, the 
same as if there were no command ; Musgrove v. Pulido, 5 App. Ca., 109 ; Tobin 
V. The Queeiif supra. 

In some British possessions provision has been made allowing actions to be 
brought against the Government in respect of tortious acts done under the 
authority, or colour of authority, of colonial legislation ; Attorney-General of 
States Settlement v. WtmysSy 13 App. Ca., 192; Farnell v. Bowman^ 12 App. Ca., 
643. 

Although the Claims against the Qovemmeni Act of New South Wales makes 
the Government liable for actions of tort, it does not operate to put the Govern- 
ment, with regard to its important executive functions, in the same position as a 
private individual. On grounds of public policy the Government must possess a 
large degree of immunity from liability in the exercise of those functions, and the 
Court must in each case determine on the general law and on the construction of 
the statutes aflfecting the question, how far the Government is liable for any 
particular tort complained of ; Davidson v. Walker (1901), 1 S.R. (N.S.W.), 196. 

In the case of The Queen v. }V'illiam.s, L.R. 9 App. Ca., H.L. 418, it was held 
that there was a duty imposed by law upon the Executive Government to take 
reasonable care that vessels using the staiths in the ordinary manner might do so 
without damage to the vessel. Reasonable care is not shown when, after notice 
of danger at a particular spot, no inquiry is made as to its existence and extent, 
and no warning is given. 

A person seeking to recover Customs duties improperly levied cannot sue the 
Crown under the Victorian Crown Remedies Act 1865 ; his remedy is against the 
Collector of Customs under the Customs Act ; Sargood v. 2'he Qtieen, 4 V.L.R. 
(L.), 389. 

(d) **In the High Court or in the Supreme Court."— A private 
individual can sue the Commonwealth either in the High Court or in the Supreme 
Court of a State in which the claim arose ; but by sec. 38 a State can sue the 
Commonwealth in the High Court only ; and the Commonwealth itself can 
institute a suit in the High Court only. 
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8"i*j^J>y^»8ute 67. Any State making any claim against the Common- 

cJommonweaith. wealth (tt), whether in contract or in tort, may in respect of the 

claim bring a suit against the Commonwealth in the High Court 

(a) ''State . . . against . . . Oommon-wealth."— Matten 

"within the jadirial power *' means matters in which by reason of the subject- 
matter or the parties, the High Court has, or can be given, original jurisdiction — 
I.e., the matters mentioned in sees. 75 and 76 of the Constitution. All suits 
against the Commonwealth, and all suits between the States, whatever the 
subject-matter, are by sec. 75 within the judicial power of the Commonwealth ; 
consequently no limiting M'ords were necessary in sees. 57, 59, and 60 of the 
Judiciary Act, Moreover suits by a State against the Commonwealth or by a 
State against a State, are by sec. 38 of the Judiciary Act within the exclusive 
jurisdiction of the High Court ; consequently in sees. 57 and 59 the High Court 
alone is mentioned. 

sutei?*n'JSterB ^'- ^^y pcrsou making any claim against a State (a), 

JurSdlcUon. whether in contract or in tort, in respect of a matter in which 
the High Court has original jurisdiction or can have original 
jurisdiction conferred on it, may in respect of the claim bring a 
suit against the State in the Supreme Court of the State, or (if 
the High Court has original jurisdiction in the matter) in the 
High Court. 

(a) "Person . . . against . . . a State."— A suit by a person 

against a State is not necessarily within the judicial power ; it is not within the 
judicial power unless— (1) the plaintiff is a resident of another State, or (2) the 
subject matter of the suit comes within sec. 75 or 76 of the Constitution. Conse- 
(juently Hec. 5 of the Act is not intended to apply to all suits by a person against 
a State, but is limited to suits *' in which the High Court has original jurisdiction 
or can have original jurisdiction conferred on it " — i.e., cases within sees. 75 and 
76 of the Constitution. Moreover the High Court has not been given original juris- 
diction in all suits by a person against a State, so that mention of the High Court 
in sec. 50 is preceded by the M'ords '* if the High Court has original jurisdiction in 
the matter. " 

Parliament could not create new causes of action unauthorized by the 
Constitution. Thus it is conceived that a riparian owuer of land on the lower 
Murray iu South Australia could not, under this section, sue the State of New 
South Wales to recover damages for water abstracted to his prejudice by the 
(JovcMiuntnt of New South Wales as a riparian owner on the upper river, unless it 
was shown that he has suffered damage through the violation of some legal right 
r«?co^?nize(l (»r established by the Constitution. The same principles will in general 
l<ovi?rn the right to proceed to law in matters between State and States ; Moort^n 
('(finvion. of AuH.y p. 208. 



llt.Mt«>« 



ni,if>,Hv»#.M. 59. Any State making any claim against another State (a) 

may in respect of the claim bring a suit against that State in the 
High Court. 
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(a) " State . . . against . . . State."— In the United States 
this jurisdiction of the Supreme Court has been chiefly employed in cases of 
disputed boundaries ; Wimoimn v. Pelican Inaurance Co., 127 U.S., 265. This 
jurisdiction is not defeated because of the fact that in deciding the question the 
Court must examine and construe compacts between States, or because the decision 
affects the territorial limits of the political jurisdiction and sovereignity of States ; 
Virginia y.West Virginia, 11 Wall., 39; Rhode Island v. Afa^sachtuetts, 12 Pet., 
657 ; Baker's Annot. Const., p. 138. 

60. In a suit against a State brought in the High Court, ^"iJ^g^'^^^JI^gute 
the High Court may grant an injunction (a) against the State and ^nd its officers, 
against all officers of the State and persons acting under the 
authority of the State, and may enforce the injunction against all 

such officers and persons. 

(a) '* Injunctions." — An injunction was refused to prevent a Minister of 
Works from violating an agreement between the plaintiffs and him as agent of the 
Crown ; Xtwcastle WalUnd Coal Co. v. Arnold, 2 S.C.R. (N.8.VV,), 26. The right 
to restrain Ministers of the Crown by injunction was discussed in Shaip v. Board of 
Land and Works, 5 A.L.R. (C.N.), 81. 

61. Suits on behalf of the Commonwealth may be brought suits by 

«,>-, 11114 r>t 1 Commonwealth. 

m the name oi the Commonwealth by the Attorney-General or 
by any person appointed by him in that behalf. 

62. Suits on behalf of a State may be brought in the suit» by a sute. 
name of the State by the Attorney-General of the State, or by 

any person appointed by him in that behalf. 

63. Where the Commonwealth or a State is a party to a service of 

r */ process when 

suit, all process in the suit required to be served upon that party o^Sute^iTparty 
shall be served upon the Attorney-General of the Commonwealth 
or of the State, as the case may be, or upon some person 
appointed by him to receive service. 

64. In any suit to which the Commonwealth or a State is R'^hts of 

•^ parties. 

a party, the rights of parties shall as nearly as possible be the 
same, and judgment may be given and costs awarded on either 
side, as in a suit between subject and subject. 

68. No execution or attachment, or process in the nature no execution 
thereof, shall be issued against the property or revenues of the njonweaith or 
Commonwealth or a State in any such suit ; but when any (Xas.) 56 vict. 
judgment is given against the Commonwealth or a State, the schedule. 
Registrar shall give to the party in whose favour the judgment 
is given a certificate in the form of the Schedule to this Act, or 
to a like effect. 

u.c. 13 
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comnwmSwJth' ^^' ^^ receipt of the certificate of a judgment against the 

or state. CommoDwealth or a State the Treasurer of the Commonwealth 

(Tim.) 55 Vict. » 

No. 24,8.11. or of the State as the case may be shall satisfy the judgment 
out of moneys legally available (a). 

(a) "Moneys legrally available.**— By the Commomoealth Audit Act, 
sec. 32, the Auditor-General is required, before counter-signing any instrument 
for the payment of public money, to ascertain that the sums therein mentioned 
are legally available for and applicable for the services or purposes mentioned in 
such instrument. Under the Victorian Crotcn Bemedies and Liabilities Act lS65,it 
was provided that upon receipt of a certificate of a judgment against the Crown '*it 
shall be lawful for the Governor to cause to be paid out of the consolidated revenue 
such damages and costs as may be awarded to the petitioner." In the case of 
Alcock V. Feryie, 4 W.W. & a'B. (L.), 285, it was held that the Act did not amount 
to a special appropriation ; that judgments against the Crown could not be legally 
satisfied until the will of Parliament on the question had been expressed ; that no 
expression of that will had been conveyed by the Crouni Rtmtdics and Liabilities 
Act ; that when the said Act was passed the legislature must have had the Audit 
Act in their recollection, by which the Audit Commissioner was ordered to 
certify that public money is available before it is paid ; that Parliament did not 
expressly or impliedly repeal the Audit Act, and that as the Crown Rtmtdits and 
Liabilities Act did not contain a special appropriation for moneys for the satis- 
faction of judgments against the Crown the Court could not construe it as if 
Parliament had so made it. 

Commonwealth ^'^' When in any such suit a judgment is given in favour 

orsute. q£ ^j^g Commonwealth or of a State and against any pei'son, the 

Commonwealth or the State, as the case may be, may enforce 
the judgment against that person by process of extent (a), or by 
such execution, attachment, or other process as could be had in a 
suit between subject and subject (6). 

(a) ** Bxtent.^ — This is a writ of execution available in cases in which the 
Crown has an interest. The extent may either be an extent in chiff or an extent 
in aid, the -distinction beiufij that the former is a hostile proceeding by the Crown 
against its debtor, or against the debtor of that debtor, whilst the latter is tn 
extent issued at the instance of the Crown debtor himself against his debtor to 
aid his payment of the Crown debt. The extent of the Crown has priority over 
all executions of the subject. See Encyc. of Laics o/Eng., vol. 5, p. 254. 

(b) " Subject and subject."- See H.C.P. Act, sees. 26 to 2S. 

Part X. — Criminal Jurisdictiox. 
Application of Laws. 
state laws to 68. (1) The laws of each State respecting the arrest and 

apply an to pre- i j 'ii /*• j xi. 

uiniiiar>' j»ro- custody of offenders or persons charged with offences, and the 
Iriiiffi^es. procedure for-- 
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(a) their summary conviction (a) ; and 

(b) their examination and commitment for trial (b) on 

indictment (c) ; and 

(c) their trial and conviction on indictment ; 

and for holding accused persons to bail, shall apply and be 
applied so far as thej^ are applicable to persons who are charged 
with offences against the laws of the Commonwealth committed 
within that State, or whose trial for offences committed else- 
where may lawfully be held therein. 

(2) The several Courts of a State exercising jurisdiction with 
respect to — 

(a) the summary conviction ; or 

(b) the examination and commitment for trial on 

indictment; or 

(c) the trial and conviction on indictment ; 

of offenders or persons charged with offences against the laws of 
the State shall have the like jurisdiction with respect to persons 
who are charged with offences against the laws of the Common- 
wealth committed within the State (cZ), or who may lawfully be 
tried within the State for offences committed elsewhere : 

(3) Provided that such jurisdiction shall not be judicially 
exercised with respect to the summary conviction or examination 
and commitment for trial of any person except hy a Stipendiary 
or Police or Special Magistrate, or some Magistrate of the State 
who is specially authorized by the Governor-General to exercise 
such jurisdiction. 

(a) "Summary Oonviction."— This means a convictiou by any justice 
or magistrate of a State sitting as a Court authorized by the law of a State to make 
summary orders or to direct summary punishment, by fine or imprisonment, for 
offences under State law ; Acts Inter prttation Act 1901, sec. 26 {d). Procedure in 
summary jurisdiction includes complaints, informations, warrants, hearing evi- 
dence, detennination, drawing of orders, and convictions. 

(b) ''Commitment for trial.'*— Used in relation to any person this 
expression means committed to prison with the view of being tried before a Judge 
and jury, or admitted to bail upon a recognizance to appear and be so tried ; Act9 
Interpretation Act, sec. 27 {d). 

(C) *' I]ldictm.eilt.** — In England an indictment in the strict sense is a 
vritten accusation of one or more persons of a crime and presented on oath by a 
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jury of twelve or more men termed a grand jury ; Chitty's Crim. Law^ /., 167. 
According to the general usage in Australia an indictment includes an information 
filed by the Attorney-General or other proper officer for the prosecution of an 
indictable offence. It is within the power of Parliament to decide what shall be 
an indictable offence and what shall not he.— Quick and Gay-ran^s Ah not. CoitM.y 
p. 808. Indictment includes information ; Acts Interpretation Act, sec. 27 (o). 

(d) "Within the State."— Every trial on indictment for any offence 
against a law of the Commonwealth must bo held in the State where the offence 
was committed. If the offence was not committed within any State the trial 
must be held at such place as Parliament prescribes ; Const., sec. 80. 



Indictments. 



Offences coni- 
mitted in 
Meveral States. 

U.S. 731. 



Indictable Offences. 

69. (1) Indictable offences against the laws of the Com- 
monwealth shall be prosecuted by indictment in the name of the 
Attorney-General of the Commonwealth or of such other person 
as the Governor-General appoints in that behalf. 

(2) Any such appointment shall be by commission in the 
King's name, and may extend to the whole Commonwealth or to 
any State or part of the Commonwealth. 

(3) Any person committed for trial for an indictable 
offence against the laws of the Commonwealth may at any time 
within fourteen days after committal and before the jury is 
sworn apply to a Justice in Chambers or to a Judge of the 
Supreme Court of a State for the appointment of counsel for his 
defence. If it be found to the satisfaction of the Justice or 
Judge that such person is without adequate means to provide 
defence for himself, and that it is desirable in the interests of 
justice that such an appointment should be made, the Justice or 
Judge shall certify this to the Attorney- General, who may if he 
thinks fit thereupon cause arrangements to be made for the 
defence of the accused person. Upon committal the person 
committed shall be supplied with a copy of this sub-section. 

70. When an offence against the laws of the Commonwealth 

is begun in one State (a) or part of the Common w^ealth and 

completed in another, the offender may be dealt with tried and 

punished in either State or part in the same manner €us if the 

offence had been actually and wholly committed therein. 

(a) ** 3egun in one State. ''—Under sec. 731 U.S. Revised Statutes, the 
following decisions have been given :— The section does not apply to a libel written 
in one district and published in another ; Ex parte ButU, 3 Dill., 116 ; Fed. Cat»T 
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No. 2102 ; that it shall be deemed to have been committed in either ; Ball v. 
United States, 140 U.S., 118. 

71. When any person is under commitment upon a charge Pjj^^* °' 
of an indictable offence against the laws of the Commonwealth, triii™^^^ '^' 
the Attorney-General or such other person as the Governor- 
General appoints in that behalf may decline to proceed further in 

the prosecution, and may, if the person is in custody, by warrant 
under his hand direct the discharge of the person from custody, 
and he shall be discharged accordingly. 

Appeal. 

72. (1) When any person is indicted for any indictable Reservation of 
offence against the laws of the Commonwealth, the Court (a) Qd. cr. code •. 

6C8. 

before which he is tried shall on the application by or on behalf 
of the accused person made before verdict, and may in its dis- 
cretion either before or after judgment without such application, 
reserve any question of law (6) which arises on the trial (c) for 
the consideration of a Full Court of the High Court or of a Full 
Court of the Supreme Court of the State. 

(2) If the accused person is convicted (d), and a question of 
law has been so reserved before judgment, the Court before which 
he was tried may either pronounce judgment on the conviction 
and respite execution of the judgment, or postpone the judgment 
until the question has been considered and decided, and may 
either commit the person convicted to prison or admit him to bail 
on recognisance with or without sureties, and in such sum as the 
Court thinks fit, conditioned to appear at such time and place as 
the Court directs and to render himself in execution or to receive 
judgment as the case may be. 

(3) The presiding Judge is thereupon required to state in 
a case signed (e) by him the question of law so reserved with the 
special circumstaiKies upon which it arose, and if it be reserved 
for the High Court the case shall be transmitted to the Principal 
Registry. 

(a) "Oourt." — After the conviction of a prisoner sentence was deferred 
pending an appeal to the Full Court, and certain points were reserved. After the 
rising of the Court and during vacation, the prisoner's attorney submitted certain 
other points to the Judge in his Chambers, and they were included in the special 
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case ; it was held that such points were not properly submitted under sees. 422, 
423 of 46 Vict., No. 17 (N.S.W.). Per Stephens, J. : " In the absence of any agree- 
ment by which the Crown considers itself bound, I am of opinion that the 
objection must prevail. It cannot be that the word * Court ' in sec. 422 is 
intended to mean the Judge sitting in his Chambers in vacation " ; R. v. Dtan, 
17 N.S.W.L.R., p. 142. But see also R. v. Whelan, 5 W. W. & a'B (L.), 7 ; /?. 
V. Wixher, 7 Q.L.J., 53. 

Before Judgment. — In the case of a prisoner committed for sentence and 
pleading guilty, the Judge has power to reserve for the consideration of the Court 
a question of law arising on the depositions. A plea of guilty was under the 
circumstances ordered to be struck out and a plea of not guilty to be entered ; 
R, v. Moody t 8 Q.L.J. , 102. Where a prisoner pleaded guilty and it was doubtful 
whether a document which was alleged to be a forgery was really a forgery, of 
his own motion Darley, C.J., reserved the point for the opinion of the Court ; R. 
v. Wilton, 6 W.N. (N.S.W.), 6. 

(b) ** Question of law." — Where the question is merely one as to a rule 
of practice and not a question of law, it cannot be reserved. It is a rule of practice 
not to permit the examination of witnesses, the knowledge of whose evidence has 
been withheld from the prisoner until the trial. It appears that such examination 
may be allowed where a very strong excuse, to the satisfaction of the presiding 
Judge, is put forward by the prosecution. It was held by the Victorian Court 
that the propriety of the admission of such evidence is not a question of law ; /?. 
V. Browv, 6 W. W. & a'B. (L.), 239. A matter of discretion should not as a general 
rule be reserved, except where it is doubtful whether it is a question of discretion 
or a question of law ; R. v. //a?/, 16 V.L.R., at p. 654. A decision on a question 
of law raised on a demurrer to an information may be appealed against on a ca.^ 
stated ; R. v. DeaHy 17 N.8.W.L.R. (L.), 132. An appeal was held not to lie on 
a case stated on a question raised as to the proper constitution of the tribunal ; 
R. V. Shorty 19 N.JS. W.L.R., 385. The validity of a conviction when the prisoner 
had been absent during a part of trial was raised on a case stated ; R. v. Abrttham"^ 
21 V.L.R., 343. A question of procedure cannot be reserved ; R. v. Lee, 6 V.L.R. 
(L.), 225. An appeal lies by case stated on an arrest of judgment at the trial ; Jnd. 
Act, sec. 76. 

As to the improper admission of evidence, see Jud. Act, sec. 75. 

See further as to questions of law M'hich may be reserved under the English 
Statute, Croicn Caset Rt>ierv€d Act 184S (11 & 12 Vict., c. 78) ; Archboid'n Criminal 
Pleadiurj, 22nd ed., 249. 

(C) *'0n the trial.'' — The question must arise on the trial; R. v. Thomi" 
son, 4 W.W. k a'B. (L.), 23; but a liberal construction will be given to the 
statute; R. v. Whelan, 5 W.W. & a'B. (L.), 7; R^O- ^'- Mount and Morn*, A 
A.J.R., 38. Compare R. v. Dean, 17 N.S.W.L.R., 132. Where counsel for 
prisoner contended to the jury at the trial that as to one of the prisoners there 
was not sufficient evidence to justify a conviction, but did not submit to the pre- 
siding Judge there was no evidence to go to the jury, and some days after thetri»l 
the point whether there was any evidence of the said prisoner's guilt was reserved 
at the request of counsel, it was held that no question of law had arisen at the 
trial; R. v. Craicshaw, 1 S.C.R. (N.S.), N.S.W., 257. A judge haa power to 
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state a special case on a point arising on a trial, although no formal reservation of 
the point has been made at the trial ; R. v. W inhere 7 Q.L.J., 52. Compare R. v. 
Whelati, o W. \V. & a'B. (L.). 7. Counsel may at any time during a criminal trial 
withdraw a request for the reservation of a point which they have at an earlier 
stage of the trial asked to have reserved ; R. v. Cawleyy 7 Q.L..J., 45. 

(d) "Convicted." — A case reserved would lapse in case of acquittal ; R. v. 
Benjamin^ 5 W.W. & a'B. (L.), 178. A special case cannot be entertained by the 
Court until there be a conviction ; i?. v. Prendergast^ 4 A.J.R., 154 ; R, v. Finn, 
1 S.C.R. (N.S.) N.S.W., 259 ; R. v. Wright, Heaton d- Co., 4 W.N. (N.S.W.), 65. 

(e) ** Signed.** — Where a special case reserved by the Judge at a criminal 
trial was in the handwriting of the learned Judge, but not signed by him as re- 
quired by The Criminal Law and Practice StcUtUe 1864 (No. 233), sec. 390, and he 
had died before it came on to be heard, the Court considered the case sufficiently 
sUted and entertained it ; R. v. Dujy, 6 V.L.R. (L.), 430. 

" Is REQUIRED TO STATE Cask." — A maudamus was issued by the Supreme 
Court to an inferior Court to state a case ; see Ex parte O'Xtili, 1 W.N. (N.S. W.), 
100. But under The Criminal Law Amewimeyit Act (46 Vict., No. 17), s. 422, 
(N.S.W.), no duty testate a case is imposed except where a verdict has been 
returned; Ex parte Bnnut, 10 W.N. (N.S. W.), 70. Under the Crimes Act 1890 
(54 Vict., No. 1079), sec. 485, of Victoria it is enacted that when a Judge refuses 
to reserve a question of law in criminal cases, the Court may order one to be 
stated ; see A', v. Ludlow, 24 V.L.R., 93, in which case a rule nisi was granted, 
but discharged. As to practice under this section, see R. v. Attomey-Oeneraf, 12 
V.L.K., 73. In R. v. Griffin{Xo. 2), 1 S.C.R. (Q.), 182, it was questioned whether 
a mandamus would lie to a Judge of assize. 

73. Any question so reserved (a) shall be heard and Hearing, 
determined (b) after argument (c) by and on behalf of the Crown ^^m^' ^^^' 
and the convicted person or persons if they desire that the 
question shall be argued, and the Court may — 

(a) affirm the judgment given at the trial ; or 

(b) set aside (d) the verdict and judgment and order a 

verdict of not guilty or other appropriate verdict 
to be entered ; or 

(c) arrest the judgment ; or 

(d) amend the judgment ; or 

(e) order a new trial (e) ; or 

(/) make such other order as justice requires^ 
or the Court may send the case back (/) to be amended or restated. 

(a) ** Any question so reserved.** — The actual point of law raised must 
be steted in the special case ; /•*. v. Piigiitse, 2 W.X. (X.8.NV.), 88. Where the 
special case did not state the sentence impo8e<l the Court held that it could not take 
judicial notice of the sentence which, semhU, was illegal ; /?. v. Price, 6 ♦ 

N.S.W. L.R., 139. Under similar circumstances, however, the Qowct allowed the 
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question of legality of sentence to be argued ; R. v. Harrison, 8 N.S. W.L.R., 57. 
A point not taken in the Court below cannot be raised before the Full Court 
where the record is not before the Court; R. v. Dean, 17 N.S.\V.L.R., 35. 
The Court will not entertain such a point unless it appears on the record, and some 
point has been taken which has the effect of bringing the record before the Court. 
Where there is a general ground taken, such as that there is no evidence to 
support the indictment, the Court will entertain a point which falls within that 
general ground, although it was not taken below ; R, v. Powell, 13 W.N. (N.S.W.), 
44. If a point be not taken in the Court below, but appears in the case stated, 
it can be entertained by the Full Court ; R, v. Culgan, 19 N.S.W.L.R., 166 ; R. v. 
O'Keefe, 14 N.S. W.L.R., 548. It would appear that where, on the facta stated in 
the case, there has been a manifest miscarriage of justice, the Full Court should 
intervene and repair the injustice, although the judge stating the case has failed to 
direct attention to the point ; R. v. Cawhy, 7 Q.L. J. , 45. The Court in New South 
Wales held that in cases reserved under 13 Vict., No. 8, the Supreme Court had 
power to entertain a point arising on an information, if it went to the root of the 
information, even though it had not been mentioned in the special case ; per 
Martin, C.J., R, v. Wihon, 12 S.C.R. (N.S. W.), 258. 

The Court cannot receive affidavits on the argument of a case reserved, but 
will only read the special case ; R. v. CoUttt, 14 S.C.R. (N.S.W.), 291. Counsel 
are not allowed to refer to matters outside the case as stated ; R. v. ^VeU^t, 5 S.C.R. 
(Q.), 181. 

(b) ''Shall be heard and determined."— It was held under State 
law that when a case was once reserved it must be argued, as the Court had to 
give an answer to the question raised ; R, v. Whitthead, 3 A.L.R. (C.N.), 71 ; and 
that the Judge after sentence could not act on the subsequent intimation of 
counsel that he did not wish to have the case stated ; R. v. Matthews, 12 
N.S.W.L.R., 64. The point was raised in /?. v. Taylor, 6 W.N. (N.S. W.), 146. 
Under this section counsel may intimate that he does not desire the question to be 
argued. 

(C) '* Argument."— In New South Wales on the argument before the 
Supreme Court of a case reserved only one counsel on each side will as a iiile be 
heard ; R. v. Packer, 3 S.C.R., 40; R. v. Griffin, 10 S.C.R., 91. In R. v. WdU, 
5 S.C.R. (Q.), 182, per Lilley, J. : — ** In matters of error only one is usually heard 
on each side. The Court will hear the whole number if they wish." Counsel for 
the Crown is entitled to be heard though there is no appearance for the prisoner; 
R, V. Taylor, 2 W. & W. (L.), 15.3. The party at whose instance the case has 
been reserved has the right to begin ; R. v. Robtrtn, 12 V.L.R., 135. The prisoner 
should in all cases have» notice when his case will be argued ; R, v. Rose, 8 
N.S.W.L.R., 31. See also Archbold's Criminal Pleadings, 22nd ed., 249. 

(d) *' Set aside the Judgment."— It was held in Queensland that where 
a conviction is reversed the proper order is — vacate the judgment, discharge the 
prisoner if in custody, otherwise the bail to l)e released ; /?. v. Duncan, 4 Q.L..J., 
219. As to the effect of a reversal of a judgment see /?. v. O^Kee/e, 15 N.S. W.L.R. 
(L.), 1. In certain cases a conviction will not be set aside on the ground of improper 
admission of evidence ; Jud. Act, sec. 75. 

(e) ** New trial." — In Victoria it was held that the Supremo Court could 
not, on a case stated by General Sessions, order a fresh trial to be had before itself ; 
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B. V. Herbert, 8 V.L,R., 205. A new trial was ordered where there had been 
a misdirection of the jury by the Judge on the trial of prisoners for stealing and 
receiving ^oods ; Beg. v. Murphy^ 4 W.W, & a'B. (L.), 218. A new trial was 
ordered in R. v. Whtlan, 5 W. W. & a'B. (L.), 7. Where a Crown prosecutor replied 
in a case where no right of reply existed, the conviction was quashed. Counsel for 
the Crown contended that the Court should order a new trial. Per Griffith, C.J., 
in R. V. Walsh (1902), S.R., 6 :—" That sub-section (Criminal Code 669 («) ) does 
not give the power. It is merely a re-statement of the former law, and any cases 
in which It has been held that the Court has power to grant a new trial have been 
over-ruled by AUomey-Oeneral of X.S. W. v. Bertrand (1867), L.R. 1 P.C, 520, 
and AUorney-Oeiural of N.S.W, v. Murphy (1869), 11 Cox C.C., 372." The 
prisoners in thb case were charged with stealing in a dwelling-house. 

(f ) " Send the case back.''— Where it was to bo presumed that the 
preliminary evidence necessary to make a deposition admissible in evidence was 
duly given the Court refused to send the case back to the Judge to be re-stated ; 
R V. Komer, 9 S.C.R. (N.S.W.), 344. Where a Judge has refused to sUte a 
point raised by counsel in a case reserved by him on other points, the proper time 
to bring the matter before the Full Court is on the hearing of the Crown case 
reserved ; R. v. Griffin (No, 2), 1 S.C.R. (Q.), 182. Where a case appears on the 
face of it or upon argument to be imperfectly stated, it will be remitted to the 
Judge before whom the trial took place for his amendment. As to the practice 
decided in New South Wales under 13 Vict., No. 8, see B, v. Dichion, 4 S.C.R., 
298. It was held in this case that where it was suggested that something had 
been omitted, which ought to have been inserted, or something inserted which 
ought to have been omitted, that on application to the Judge he was entitled to 
say that he finally adhered to the case as stated, and in such case the Court must 
take his statement as final. The Court must take the facts from the Judge, who 
is the proper person to state them. See also /?. v. Attorney -General ^ 12 V.L.R., 73. 

74. (1) If the trial was had in a State in which the principal ^^?S\,^L^^^^ 

^ ^ ^ ^ ^ ^ ot I-^iU Court. 

seat of the Court is not situated, the proper officer of the Court Qd. cr. codes, 
by which the question reserved was determined shall certify the 
judgment of the Court under his hand and the seal of the Court 
to the proper officer of the Court in which the trial was had, who 
shall enter the same on the original record. 

(2) If the convicted person is in custody, the proper officer 
of the Court by which the question reserved was determined shall 
also forthwith transmit another certificate of the same tenor 
under his hand and the seal of the Court to the superintendent 
of the prison or other person who has the custody of the convicted 
person. The certificate shall be a sufficient warrant to all persons 
for the execution of the judgment if it is certified to have been 
affirmed or as it is certified to be amended, and execution shall 
thereupon be executed upon the judgment as aflirmed or amended : 
And if the judgment is set aside or arrested the certificate shall 
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Certain errors 
not to avoid 
conviction. 

Qd. Cr. Co<le, 
8. 671. 



be a sufficient warrant for the discharge of the convicted person 
from further imprisonment under that judgment, and in that case 
the superintendent is required forthwith to discharge him from 
imprisonment under that judgment, and if he is at large on bail 
the recognisance of bail shall be vacated at the next criminal 
sitting of the Court in which the trial was had : And if that 
Court is directed to pronounce judgment, judgment shall be pro- 
nounced at the next criminal sitting of the Court at which the 
convicted person appears to receive judgment. 

76. A conviction cannot be set aside upon the ground of 
the improper admission of evidence if it appears to the Court that 
the evidence was merely of a formal character or not material, 
nor upon the ground of the improper admission of evidence 
adduced for the defence. 



Appeal from 
arrest of judg- 
ment. 

lb. s. 672. 



76. (1) When the Court before which an accused person is 
convicted on indictment for an offence against the laws of the 
Commonwealth arrests judgment at the trial, the Court shall on 
the application of counsel for the prosecution state a case for the 
consideration of a Full Court of the High Court or a Full Court of 
the Supreme Court of the State in manner hereinbefore provided. 

(2) On the hearing of the case the Full Court may aifinn 
or reverse the order arresting judgment. If the order is reversed 
the Court shall direct that judgment be pronounced upon the 
offender, and he shall be ordered to appear at such time and place 
as the Court directs to receive judgment, and any Justice of the 
Peace may i.ssue his warrant for the arrest of the offender. 

(3) An offender so arrested may be admitted to bail by 
order of the Court which may be made in Court or in Chambers, 
at the time when the order directing judgment to be pronouncea 
is made or afterwards. 



No other appeal. 77. Except as aforesaid, and except in the case of error 

apparent on the face of the proceedings, an appeal shall npt with- 
out the special leave of the High Court be brought to the High 
Court from a judgment or sentence pronounced on the trial of * 
person charged with an indictable offence against the laws of the 
Conniionwealth. 
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Part XL — Supplementary Provisions. 
Appearance of Parties. 

78. In every Court exercising federal jurisdiction the parties Appearance by 
may appear personally or by such barristers or solicitors (a) as 8o"citor. 

by the laws and rules regulating the practice of those Courts 
respectively are permitted to appear therein. 

(a) '' Barristers or solicitors.'*— As to right of barristers and solicitors 
to practise in federal Courts, see Jud. Act^ sec. 49. 

Application of Laws. 

79. The laws of each State (a), including the laws relating to state iaw« to 

^ ^' o o govern where 

procedure, evidence (6), and the competency of witnesses, shall, "^fP"^*^*® 
except as otherwise provided by the Constitution or the laws of the 
Commonwealth, be binding on all Courts exercising federal (c) 
jurisdiction in that State in all cases to which they are applicable. 

(a) " The laws of each State."— By virtue of this section the High 
Court of the Commonwealth is called upon to administer in a State the same laws 
as the State Courts. Accordingly the same questions of interpretation of Statutes 
and determination of law may arise before diflferent tribunals. When the High 
Court sits as a Court of Appeal its duty will bo to set aside a decision of a State 
Court with which it does not agree ; but when the High Court sits as a Court of 
original jurisdiction in a State administering the laws of State, should it be guided 
by the law as determined by the State tribunals ? The exercise of that mutual 
respect and deference which has characterised the Courts in the United States 
will probably be repeated in the history of our Courts. 

The following passage may be taken as an indication of the attitude the High 
Court will assume towards the decisions of the Supreme Courts of the States. 
•*But it has been decided by Madden, C.J., and by the Supreme Court of 
Victoria, that the allegation is true in law as well as in fact. This decision has 
not been appealed from, and its correctness is nut now impeachable as between 
the plaintiff and the State of Victoria. This Court would, I think, in any case, 
be reluctant as a general rule, to put a different construction upon the statutes 
of a State from that which the Supreme Court of the State itself has declared to 
be their true construction ; at any rate, unless its decision were directly invited 
by way of appeal, either from the same Court or from the Court of another State 
in a case involving the construction of identical words"; per Griffith, C.J., 
Bowl v. The Commonwealth of Aruitralia, 1 C.L.R., at pp. 2'2-23. The above 
section is founded on sec. 721, Revised StMutes of U.S. ** The laws of the several 
States, except where the constitution, treaties, or statutes of the United States 
otherwise require or provide, shall be regarded as rules of decision in trials at 
Common Law* in Courts of the United States in cases where they apply." By this 
section there were two Courts of co-ordinate jurisdiction called upon to decide 
questions upon the same set of laws. How the harmonious action of these Courts 
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haa been secured may be seen in the following passage from the judgment of 
Bradley J., Burgess v. Seli'jmau, 107 U.S., 2C), and reprinted in FosterU 
Ftderal Practice, p. 877 (w) :— "The Federal Courts have an independent juris- 
diction in the administration of State laws, co-ordinate with, and not subordinate 
to, that of the State Courts, and are bound to exercise their own judgment 
as to the meaning and effect of those laws. The existence of two co-ordinate 
jurisdictions in the same territory is peculiar, and the results would be anomalous 
and inconvenient, but for the exercise of mutual respect and deference. Since 
the ordinary administration of the law is carried on by the State Courts, it 
necessarily happens that, by the course of their decisions, certain rules are 
established which become rules of property and action in the State, and have 
all the effect of law, and which it would be wrong to disturb. This is especially 
true with regard to the law of real estate, and the construction of State consti- 
tutions and statutes. Such established rules are always regarded by the federal 
Courts, no less than by the State Courts themselves, as authoritative declara- 
tions of what the law is. But where the law has not been thus settled, it is 
the right and duty of the federal Courts to exercise their own judgment, as they 
always do in reference to the doctrines of commercial law and general jurisprudence. 
So when contracts and transactions have been entered into, and rights have accrued 
thereon, under a particular state of the decisions, or when there haa been no decision 
of the State tribunals, the federal Courts properly claim the right to adopt their 
own interpretHtion of the law applicable to the case, although a different inter- 
pretation may be adopted by the State Courts after such rights have accrued. 
Hut even in such cases, for the sake of harmony and to avoid confusion, the federal 
C'ourts will lean towards an agreement of views with the State Courts if the 
quest ion seems to them balanced M-ith donbt. Acting on these principles, founded 
a« thev are on comity and good sense, the Courts of the United States, without 
sarriru'ing their own dignity as independent tribunals, endeavour to avoid, and, 
in most ortsva, do avoid, any unseemly conflict with the well considered decisions 
of the Stale Courts. As, however, the very object of giving to the national Courts 
juriHtlietion to administer the laws of the States in controversies between citizens 
of ililferent States was to institute independent tribunals which, it might be 
Mipponed, would be unaffected by local prejudices and sectional views, it would be 
a dereliction of their duty not to exercise an independent judgment in cases not 
foreeloHed l»y previous adjudication" ; Burg^.ssw Stlvjman, 107 U.S., 20. 

It huH been hehl in the United States that this Statute does not apply to 
nuehtiouH of eommercial law or those which involve the application of principles 
of the eonnnon law which are general throughout the United States, and although 
Nettled bv the decision of State Courts are not regulated by a State Statute. 
In Hueh eaMeH tiie Federal Courts are not bound by the decisions of the State Courts, 
the ulmenre of Stale Statutes on the subject, such as questions in the law of 
lnhinanee, tl»e liability for negligence by masters and conmion carriers, negotiable 
ii,i|.rr, niunieipiil )M)ndH, bill.s of lading, master and servant, contracU by private 
.oipoiHlinnN, thn diHtrilnition of assets of insolvents l>efore the bankruptcy law, 
il„. Imbilitv of wharehol.lers to creditors in the absence of any particular local 
•Hhiltiln piivati- international law, or the conflict of laws, and the measure of 
.|aM..iK"« : /'W"-"'« Ftderal Practice, p. 877. 

riin Ke.li'ial Courts of the United States on questions not involving the Con- 
..,„„,|oM or Iaw«. or affecting the commercial intercourse or business of the 
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country at large, but relating solely to a subject-matter within State control, 
should always follow the rules adopted by the State Courts ; KowaXuki v. Chicago 
O.W. Ry. Co., 84 Fed. Rep., 586; lUinoU Tru^t and Savingt Bank v. City of 
Arkamas, 40 U.S. App., 2o7 ; 76 Fed. Rep., 272; Forsyth v. Hammond, 166 
U.S., 506. The construction of a State Constitution by a State Court is binding 
on the Federal Courts where no question affecting the Constitution of the United 
States is involved ; McCain v. City oj Des Moints, 84 Fed. Rep., 726 ; Hoge v. 
i/a7«^.-<, 56 U.S., App., 500; 85 Fed. Rep., 355; Wadt v. Travi^i County, U.S. 
App. 81 Fed. Rftp., 742; Folsom v. Townahip of Ninfty-Six, 59 Fed Rep., 67; 
(but see Quaker City Xat. Bank v. ^o/au Coww/y, 59 Fed. Rep., 660) ; LonisvifUv. 
Xashrille By. Co. (1901), 183 U.S.R., 503. 

A decision by a State Court as to whether a Statute of the State has been 
duly enacted is binding on the Courts of the United States ; Crowlher v. Fiddity 
Ins. T. cL' S, D. Co., U.S. App., 85 Fed. Rep., 41 ; WUktt v. County oJ Coler 
(1900), ISO U.S.R., 506. Decisions of the State Courts construing its Statutes 
are binding on the Federal Courts ; Sutherland Innes Co. v. Village of Evart, 
U.S. App., 86; Fed. Rep., 597; Louisville and Nashville By. Co. v. Kentucky 
(1901). 183 U.S.R., 503; Wilson v. Slandefer (1901), 184 U.S.R., 399. For 
further authorities see Dtsly's Federal Procedure, § 241, p. 808, H seq. 

(b) •• Evidence." — As to statute law relating to evidence in High Court, 
see H.C.P. Act, sees. 16 to 22. 

(c) '* Courts exercising federal Jurisdiction.'*— These words mean 

any Court when exercising federal jurisdiction, and include the High Court or 
any Court created by Parliament ; Acts Interpretation Act 1901, sec. 26. 

80. So far as the laws of the Commonwealth are not common law to 

jfovern. 

applicable or so far as their provisions are insuflScient to carry u.s. 722. 
them into effect, or to provide adequate remedies or punishment (a), 
the common law (6) of England as modified by the Constitution 
and by the statute law in force in the State in whicli the Court 
in which the jurisdiction is exercised is held shall, so far as it is 
applicable and not inconsistent with the Constitution and the laws 
of the Commonwealth, govern all Courts exercising federal 
jurisdiction in the exercise of their jurisdiction in civil and 
criminal matters. 

(a) '' Remedies or punishment.**— When the provisions of the laws of 
the Commonwealth are insufficient to carry them into effect, or to provide adequate 
remedies or punishment, recourse must be had to the Common Law. The maxim 
uhi jus ihi rtmedium applies where the rights are conferred by Statute ; Broom's 
Legnl Maxims, 7th ed., p. 169. There are three classes of cases in which a 
statutory liability may be established. One is where a liability existing at Common 
Law is athrmed by u Statute which gives a special remedy different from that 
which exists at Common Law ; there, unless the words of the Statute expressly, or 
by necessary implication (Great Sorthern Fishing Co. v. EdgehUl, 11 Q.B.D., 225), 
take away the Common Law remedy, either that, or the statutory remedy, may be 
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pursued at election ; Jones v. Reed, 16 V.L.R., 372. The second is where the 
Statute gives the right to sue merely, but provides no particular form of remedy ; 
then a person can only proceed by action at Common Law. The third is where a 
liability, not existing at Common I^w, is created by a Statute which, at the same 
time, gives a particular remedy for enforcing it ; there the remedy provided by the 
Statute must be followed ; for it is a rule of law that an action will not lie for the 
infringement of a right created by a Statute, where another specific remedy is 
provide*! by that Statute ; BroojtVs Lffjaf Maxima, p. 170 ; Stevenn v. Jeacocke, 11 
Q.B.,731; PeebicH v. OAwaUUwUtlt, U.D.C., (1897) 1 Q.B., 625; Barracfoughw 
Brown, (1897) AC, 615 ; Sargood v. Brilttn, 21 V.L.R., 286. There may, however, 
be a further remedy by injunction ; Cooper v. yVhittingham, 15 CD., 501. A m-rit 
of prohibition was refused where a special remedy was conferred by Statute: 
Ex parte Carey y re Bottrel, 4 V.L.R. (L.), 408. As to the Common Law remetly 
by action by party grieved by another's non-compliance with a Statute, see 
Wilber/orce's Statute Law, 1881 ed., p. 70 ; Shepherd v. Hills, 11 Ex., at p. 67, per 
Parke, B. ; Hutchinn v. Kilkenny Rail Co., 9 C.B., 536. Where a Statute required 
a railway company to issue a warrant to a sheriff for the purpose of his summoning 
a jury to assess the value of land which the company had agreed to purchase, it wu 
lield an action for mandamus lay against the company ; Fotherhy v. MetropolitOM 
Rail Co.^ L.R., 2 C.P., 188. Another Common Law remedy for enforcing Statutes 
is that of indictment. '* What the law says shall not be done, it becomes illegal 
to do, and it is, therefore, the subject-matter of an indictment, without the addition 
of any corrupt motives " ; R. v. SaiHubury, 4 T. R., at p. 457, per Ashhurst, J. If a 
Statute enjoin an act to bo done without pointing out any mode of punishment, an 
indictment will lie for disobeying the injunction of the Legislature ; Rex v. Davis, 
Say., 133. See further authorities cited in Wilberforcts Staiutt Law, p. 70 ; /fa*#e// 
on Crimes and M ittdemtanours, 6th ed., vol. i., p. 199. 

(b) " Common La'W"."— The Common l^w of Englatnd forms part of the 
laws of each State of the Commonwealth, and as such may be administcreil hy the 
High Court under the preceding section. The High Court being a Court of 
Appeal makes it, subject to review b}' the Privy Council, the final arbiter of the 
Common Law in all the States. In the United States the decision of each State 
being final as to what the Common Law of the State is, the Common Law in one 
%State may come in time to be widely different from the Common Law in another. 
This section expressly declares the Common Law shall to the extent prescribed 
govern all Courts exercising fetleral jurisdiction. Apart from this enactment it 
has been contended that there is no federal Common I^w, ** except in relation to 
the executive powers of the Crown it is submitted that there cannot be any 
federal Common Law in Australia, and that the Federal Courts of the Common- 
wealth will not possess any jurisdiction under the Common Law"; A. Jnglit 
Clark's Australian Constitutional Law, at p. 192. A federal Common Law hai 
been held to exist in the United States. '* There is no body of federal Common 
Law separate and distinct from the Common Law existing in the several Sutes 
in the sense that there is a body of Statute law enacted by Congress and 
distinct from the body of Statute law enacted by the several States. But it 
is an entirely different thing to hold that there is no Common Law in force 
geneially throughout the United States, and that the countless multitude of 
inter-State commercial transactions are subject to no rules, and burdened by no 
restrictions than those expressed in the Statutes of Congress." It was accordingly 
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held that a telegraph company was liable in damages independent of any statute 
for unjust discriminations in its charges for inter-State commerce ; Western U. 
dsc. Go. V. Call Pub. Co, (1900), 181 U.S., 92, per Brewer, J. ; FoHer'u Federal 
Practice, p. 880. 

** In contradistinction to the Common Law of the several States there is 
growing up in the federal Courts a Common Law of the United States, based 
equally upon the C/ommon Law of England and of the several States. It is for 
the most part of recent development, and has been occasionally criticised, not 
unnaturally with some severity, in the State Courts. The federal Courts have 
a jurisdiction prescribed by the Constitution of the United States, which is in 
some sort super-imposed upon the jurisdiction of the State Courts, sometimes 
conflicting, sometimes concurrent in a particular State with that of the State 
tribunals, and at other times exclusive and independent, but in every case defined 
and limited by the federal Constitution. In these Courts, both in civil and 
criminal matters, there has to be recognized, alonj; certain lines, a Common Law 
of the United States which is certain to assert and reassert itself more and more 
as the federal jurisdiction grows and develops, particularly in cases involving 
the law merchant, the law of commercial paper and the like " ; *' American Law" 
Encyclopedia of Laic, vol. I., at p. 242. The States may by statute modify the 
Common Law of their States. Apart from such modification, by virtue of the 
right of independent interpretation possessed by the High Court and of its 
appellate jurisdiction, a uniform system of Common Law Mill be administered 
throughout the Commonwealth. See also Quick and Oarran^s Annot. Const., 
p. 785. 

81. The Justices of the Hiojh Court, and the Judges and setunty of the 

° peace and for 

magistrates of the several States wlio are empowered by law to Kood behavicur. 
authorize arrests for offences against the laws of the Common- 
wealth, shall have the like authority to hold to security of the 
peace (a) and for good behaviour in matters arising under the laws 
of the Commonwealth as may be lawfully exercised by any Judge 
or Magistrate of the respective States in other cases cognisable 
before them. 

(a) " Peace."— There is a peace of the United States, as distinguished from 
the peace of the individual State, a breach whereof is possible within the territorial 
limits of the State, as by an assault upon a federal officer or Judge ; In re Ntagle, 
(1890) 135 U.S., 69. 

Venue (a). 

82. Suits to recover pecuniary penalties and forfeitures Vcnue in suits 

* " *■ for penal tiett. 

under the laws of the Commonwealth may be brought either in u.s. 732. 
the State or part of the Commonwealth where they accrue or in 
the State or part where the offender is found. 

(a) "Venue."— See as to venue generally, note to H.C.P. Act, sec. 25. 
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Venue in suits 
for taxes. 

U.S. 733. 



Venue in suits 
for forfeiture. 

U.S 734. 



Property seized 
as forfeited. 

U.S. »34. 



83. Suits to recover taxes (a) accruing under any revenue 
law of the Commonwealth may be brought either in the State or 
part of the Commonwealth where the liability for the tax occurs 
or in the State or part where the debtor resides. 

(a) " Recover Taxes." — Under the corresponding section of the Revised 
Statutes U.S., sec. 7.S3, it has been held that a suit for taxes cannot be brought in 
any other district than where the tax accrues or where the defendant resides ; 
U. S. V. N. Y, H. R, R. Co., 10 Ben.. 144 ; Fed. Cas., No. 16874. 

84. Proceedings on seizures (a) made on the high seas for 
forfeiture under any law of the Commonwealth may be prose- 
cuted in any State into which the property seized is brought 
Proceedings on such seizures made within any State or part of 
the Commonwealth shall be prosecuted in the State or part where 
the seizure is made, except in cases when it is otherwise provided 
by law. 

(a) '* Seizures.'' — The following cases have been decided on the corres- 
ponding sec. 734 Revised Statutes U.S. :— Where a seizure is made on the high seas 
jurisdiction attaches in the Court of any district into which the property is 
brought; The MeHno, 9 Wheat., 391 ; The Abby, 1 Mason, 360 ; Fed. Cas., 14 ; 
The Little Ann, I Paine, 40 ; Fed. Cas., No. 8397. So jurisdiction as to forfeitures 
is given where the seizure is made ; Keene v. U.S., 5 Cranch., 304 ; The Ann, 9 
Cranch., 289; The Octavia, 1 Gall., 488; Fed. Cas., No. 10422; The Reindeer, 
2 Wall., 383; U.S. v. RarreU, 3 Int. Rev. Rec, 114; Fed. Cas., No. 16502. A 
district Court has no jurisdiction in rem where the seizure was made in another 
district ; The Little Ann, 1 Paine, 40 ; Fed. Cas., No. 8397. 

86. All property taken or obtained by any officer or person 
under the authority of any revenue law of the Commonwealth 
shall be deemed to be in the custody of the law, and subject only 
to the orders and judgments of the Courts having jurisdiction 
thereof under this or any Act. 



Rules of Court. 



Rules of Court (a). 

86. The Justices of the High Court or a majority of them 
may make Rules of Court not inconsistent with this Act for 
carrying this Act into effect, and in particular for the following 
matters, that is to aay : — 

(a) Appointing and regulating the sittings of the High 
Court and of the Justices ; 

(6) Regulating procedure pleading and practice in the 
High Court in civil or criminal matters in the 



Sees. 88^7. RULES OF COURT. 209 

exercise both of its original and of its appellate 
jurisdiction ; 

(c) Regulating any matters relating to the duties of 

the officers of the High Court and of the Marshal 
and his Deputies and officers ; 

(d) Prescribing the forms to be used for the purposes of 
the proceedings of the High Court ; 

(e) Prescribing and regulating the fees to be charged by 

practitioners practising in the High Court for the 
work done by them in relation to proceedings in the 
Court and for the taxation of their bills of costs, 
either as between party and party or as between 
solicitor and client ; 

(/) Prescribing the fees to be collected by the officers 
of the High Court and by the Marshal and his 
officers in respect of the proceedings in the Court 
or of the execution of the process thereof ; 

(g) Prescribing the extent to which the provisions of this 
Act shall be applicable to the Courts of Territories 
of the Commonwealth ; 

(h) Generally regulating all matters of practice and 
procedure in the High Court and other federal 
courts, and so far as is necessary in courts of 
federal jurisdiction. 

(a) Rules of Court.— The power of making rules is now subject to the 
provision of the Rules Publication Act 1903. As to power of Court to make rules, 
see gupra, p. 49; H.C.P. Act, sees. 16, 32-33; and note to Schedule to H.C. P. 
Act, *♦ Rules of Court." 

87. Every Rule of Court made in pursuance of the last To be iaid>fore 

, the Parliament, 

preceding section shall be laid before the Senate and the House 
of Representatives within forty days next after it is made if 
the Parliament is then sitting or if the Parliament is not then 
sitting then within forty days after the next meeting of the 
Parliament ; and if an Address is presented to the Governor- Qd. 
General by either House of the Parliament within the next ^*- 
subsequent forty sitting days of the House praying that any 
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such Rule may be annulled the Governor-General may thereupon 
annul it ; and the Rule so annulled shall thenceforth become void 
and of no effect but without prejudice to the validity of any 
proceedings wliich have in the meantime been taken under it 
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Form of Certificate of Judgment. 

Nokes V. Commonwealth [or as the case may be]. — I hereby certify that 

A.B., of , kc.f did on the day of obtain a 

judgment of the High Court in his favour, and that by such judgment the sum of 

£ was awarded to him. 

CD., Registrar. 



HIGH COURT PROCEDURE ACT 1903. 



No 7 of 1903. 

All Act to regulate the Practice (a) and Procedure of 
the High Court. 

[Assented to 2Sth August, 1903.] 

BE it enacted by the King s Most Excellent Majesty, the Senate, 
and the House of Representatives of the Commonwealth of 
Australia, as follows : — 

Part I. — Preliminary. 

1. This Act maybe cited lis the High Court Procedure {a) short utu. 
Act 1903, and is divided into parts as follows : — 

Part I. — Preliminary, ss. 1, 2. 

Seals, &c., ss. 3-5. 

District Registries, ss. 6-11. 

Trial of Issues, ss. 12-15. 

Evidence, ss. 16-22. 

Defects and Errors, ss. 23, 24. 

Cliange of Venue, s. 25. 

Judgment and Execution, ss. 26-28. 

Receivers and Managers, ss. 29, 30. 

Actions by and against the Marshal, s. 31. 

Rules of Court, ss. 32-34. 



Part II.— Pro- 
cedure of the^ 
High Court 



Part III. — Ap- 
peals to the 
High Court 

The Schedule, 



Security, ss. 35, 36. 
Procedure, ss. 37-39. 



(a) ** PPOCOdUPe. '— For definition of Practice and Procedurj see supra, 
p. 42. 
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Interpretation. 2. In this Act, unless the contrary intention appears — 

" Suit " (a) includes any action or original proceeding between 
parties ; 

" Cause " includes any suit, and also includes criminal pro- 
ceedings ; 

"Matter" includes any proceeding in a Court, whether 
between parties or not, and also any incidental proceeding in a 
cause or matter ; 

" Plaintiff" includes any person seeking any relief against 
any other person by any form of proceeding in a Court ; 

" Defendant " includes any person against whom any relief 
is sought in a matter, or who is required to attend the proceed- 
ings in a matter as a party thereto ; 

" Justice " in the expressions " Court or Justice " (h) or 
" Court or a Justice " means a Justice of the High Court sitting 
in Chambers. 

" The Chief Justice " includes any Justice upon whom the 
powers and duties of the Chief Justice devolve for the time being ; 

"Judgment" includes any judgment decree order or 
sentence ; 

" Full Court " (c) means two or more Justices of the High 
Court sitting together ; 

" Appeal " includes an application for a new trial and any 

proceeding to review or call in question the proceedings decision 
or jurisdiction of any Court or Judge. 

(a) ** Suit." — This section is almost a reprint of the Jiuliciayy Act, sec. 2, 
See notes thereon, supra^ p. 73. 

(b) *' Court or Justice^— See notes to Jud. Acl, sec. 16, mpra, p. 90. 
(C) " Full Court."— Generally as to Full Court see Jxid, Act, sec. 19, mpra^ 

p. 94. 

Part II. — Procedure of the High Court. 

Seals. 

seaia. 3. (1) The High Court shall have and use as occasion 

requires a Seal, having inscribed thereon the words " The Seal of 
the High Court of Australia" (a). Such seal shall be kept at the 
Principal Registry, in such custody as the Chief Justice directs. 
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(2) There shall be kept at every District Registry, in such 
custody as the Chief Justice directs, a duplicate of the Seal 
having inscribed thereon the additional word " Registry " with 
the name of the State prefixed, and also if there are more District 
Registries than one in the State, such other distinctive word as 
the Chief Justice directs. 

(3) There shall also be kept and used at the Principal 
Registry and at the several District Registries such other seals 
as are required for the business of the Court. Such seals shall be 
in such form and shall be kept in such custody as the Chief 
Justice directs. 

(4) All documents and all exemplifications and copies 
thereof purporting to be sealed with any such seal shall in all 
parts of the Commonwealth be receivable in evidence without 
further proof of the seal. 

(a) '* Seal of the High Court/*— As to the use of seals see sec. 4, 
infra ; as to the use of the^Great Seal see Or. 49, r. 1 ; as to the keeping of an 
office seal at every Registry aud its use see Or. 49, r. 2. 

4. (1) All writs commissions and process issued from the use of seals. 
High Court shall be in the name of the King, and shall be under ^^- ^"• 
the Seal (a) of the Court or such other seal (6) as is prescribed 
by Rules of Court, and shall be signed by a Registrar or other 
proper officer (c). 

(2) They shall be tested {d) in the name of the Chief 
Justice, or when the office of Chief Justice is vacant in the name 
of the senior Justice. 

(a) '* Seal of the Court.''— This section is taken from the U.S.R.S., sec. 
911, upon which the following cases have been decided : — A summons or notice 
must be under the seal of the Court and signed by the clerk ; Dwight v. Merritt^ 
18 Blatchf., 305 ; 4 Fed. Rep., 314 ; PeasUe v. Hahtrstro, 15 Blatchf., 472 ; Fed. 
Cas., No. 10884. A warrant in admiralty not under seal nor signed by the clerk 
i.s not sufficient, although signed by the Judge ; Boxoltr v. Eldridfje, 18 Conn., 
1 ; and if void on its face it is no protection to the marshal ; ib. The provisions 
of this section are held obligatory on parties and Courts ; Thompson v. Railroad 
Compani€9, 6 Wall., 134. See also Desty's Federal Procedure, vol. ii., § 433. 
In MxtUigan v. Burnett, 2 S.C.R. (Q.), 29, it was held that where a writ of ca re 
had been issued under the hand of a Commissioner, but without his seal, the 
omission was an irregularity and not sufficient ground for setting aside the writ. 

(b) ** Other Seal.**— As to the use of an office seal see Or. 49, r. 2. As to 
sealing summons in a Chamber application, see Or. 40, r. 2. 
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(c) '* Signed by a Registrar or other ofBlcer.**— As to a Registrar's 
clerk signing writs and other documents, see Or. 49, r. 3. 

(d) ** Tested.** — Under the United States section a writ of error bearing the 
teste of the clerk and not of the Chief Justice of the Supreme Court was held 
void; WelU v. McGregor, 13 Wall., 188. So aUo a paper purporting to be a 
vtnirt faciaa tested in the name of the deputy clerk ; United Slates v. AiUz, 16 
Fed. Rep., 119. A writ otherwise regular, but omitting the name of the Lord 
Chancellor, was held good ; M*Nay v. Alt, 66 L.T., 832. The mis-statement in 
the writ of the name of the Chief Justice was held not to be a ground for setting 
the writ aside ; Folkard v. Fitzstnbbs, 1 F. & F., 376. 

Dftt6 of propejw. 5 ^ji writs and process (a) issued from the High Court or 

any other Court exercising federal jurisdiction shall be dated (b) 
8US of the day on which they are issued. 

(a) " Process." — As to definition of " process," see Jttd. Act, sec. 25, ftupra, 
p. 99. 

(b) ** Day . • • issued.** — A writ of summons issued under the pro- 
visions of the Instruments Act 1890, sec. 39 (Victoria), was tested as of a date later 
than the date on which it was served, was held to be irregular, and an appearance 
under protest was held not to waive the irregularity ; Hadley <t* Co. v. Henry , 21 
V.L.R., 646. A mistake in the date in the teste of the copy of a writ, in other 
respects accurate, was held not to be fatal ; Wesson Bros. v. Stalker, 47 L.T., 444. 
If a defective writ is re-sealed, it ought to be dated as of the date of re-sealing ; 
Knight v. Warren, 7 D.P.C., 663. The Court has no power to alter, by way of 
amendment, the date of a writ of summons ; Clark v. Smith, 2 H. & N., 7 ; '27 
L.J. (Ex.), 155. In Clarke v. Bradlangh, 8 Q.B.D., 63, it was held to issue a writ 
of summons was not a judicial act, and the Court might inquire at what period of 
the day it was issued. When the writ or other process has been signed by the 
Registrar, or his clerk, and is sealed with the proper seal, it is thereupon deemed 
to be issued ; Or. 49, r. 3. 



Frocee<lin(f8 in 

District 

Registries. 

Jud. Act 1873 
sec. 64. 



EnKlish Ru]e«i, 
O. 12 rr. 5-7. 



District Registries. 

6. (1) Subject tx) this Act and to Rules of Court, writs of 
summons for the commencement of causes in the High Court may 
be issued in any Registry (a), and every Registrar shall issue (/>) 
such writs when required, and unless an order to the contrary 
is made by the High Court or a Justice all such further pro- 
ceedings as may and ought to be taken by the respective parties 
to the cause, down to and including final judgment and execu- 
tion, may be taken and recorded in the District Registry in 
which the cause is pending. 

(2) Provided that if a defendant against whom a writ is 
issued in a District Registry neither resides (c) nor carries on 
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business in the State in which the Registry is situated, he may 
appear (d) either at that Registry or at the Principal Registry. 

(3) If any defendant appears at the Principal Registry 
the cause shall, subject to the power of transfer, proceed in that 
Registry, and the proceedings in the cause shall be transmitted 
thereto by the District Registrar in the manner directed by the 
next following section. 

(a) "Registry." — As to the Principal and District Registries see JmL 
Act, sec, 11, supra^ p, 87. 

(b) "Shall issue."— The issue of the writ is not a jadiciai act ; Clarke v. 
Bradlaugh, 8 Q.B.D., 6.3. Such a writ should notify the option the defendant 
has as to entering appearance ; Or. 4, r. 7. 

(c) '' Neither resides nor carries on business.*'— If a writ is issued 

in the District Registry of Victoria by a resident of Victoria against a defendant 
who neither resides in Victoria nor carries on business in Victoria he may, at his 
option, either enter an appearance in the Victorian District Registry, or in the 
Principal Registry. Subject to the power of transfer vested in the Court the cause 
proceeds in that Registry in which the defendant properly enters an appearance. 

The definition of the term "resident" in sec. 76 (iv.) of the Constitution is 
discussed, ttnprat at p. 116. 

Residence of Corporation. — A corporation dwells at the place where it 
carries on its business ; Taylor v. Crowland Oas. Co., 24 L. J. (Ex.), 233 ; Adams 
y. O, W. liailxoay^ 30 L.J. (Ex.), 124. A company incorporated for the manufacture 
and sale of goods dwells at the place of manufacture and sale and not at its 
registered office ; Keynsham Blue Lias Lime Co, v. Baker, 33 L.J. (Ex.), 41. 

A company dwells where the substantial business of the company and its 
negotiations are carried on, and not necessarily in the locality where its property 
is situated, and its immediate objects carried out; AberyHtwith P.P. Co, v. 
Cooper, 35 L.J.Q.B., 44. The residence of a company is a matter of fact. A 
company which held land at Newcastle upon which it was sinking a shaft, and 
whose registered office was at Sydney, was held to reside at Newcastle within 
the meaning of the District Courtn Act \ Holhurd v. Burwood Coal Co., 11 
N.S.\V.L.R.,365. 

A foreign company which carries on business in Australia is deemed to reside 
here for purposes of service ; Neichy v. Van Oppen, L.R., 7 Q.B., 293 ; Ha<jgin\. 
Comptoir, 23 Q.15.D., 519 ; La Bourgoyne, (1899) P. 1 ; (1899) A.C., 431 ; Dunlop 
Pneumatic Tyre Co, Limited v. Actien Oe^ellscha/t Ac, (1902) 1 K.B., 342 (C.A.) ; 
Boicden Bron, Jb Co. v. /. M. Js T. Ins. Co. (1902), S.R. (N.S.W.), 257. See the re- 
marks of Bacon, V.C, in Lhonneux, Lemon <fc Co. v. Hong Kong and Shanghai Bank- 
ing Corporation, 33 Ch., 446: — "They hire an office, write up their name, and 
beyond all question stamp upon themselves and upon their place of business here 
the assumption that they carry on business.'' 

Temporary Residence. — A defendant who, at the time of an action brought, 
has no permanent residence, dwells at the place of his temporary residence ; 
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Alexander v. Joneifj 35 L.J. (Ex.), 78. See also Macdougall v. Patterson, 21 
L.J.C.P., 27. 

Shifting Residence. — A person may, for the purposes of the District Courts 
Act, be residentln twoor more districts ; Ex parte McEvoy, 7 S.C.R., N.S.W. (L.), 
145 ; so also with respect to the Small Debts Recovery Act, sec. 23 ; Ex parte Slate, 7 
W.N. (N.S.W.), 96. As to two or more residences, see also Pilgrim v. KtuUcehtUl, 
34 L.J.C.P., 257 ; Bailey v. Bryant, 1 El. & El., 340 ; BtUler v. AhUwhite, 28 
L.J.C.P., 292. A person who resided at S. and visited A. for the purpose of con- 
testing an election was held not to be a resident in A., within the meaning of the 
District Courts Act; Ex parte Aaher, 4 S.C.R. (N.S.W. ), 71. A contractor who 
built a bridge at A., where he slept for two or three months, but ordinarily lived at 
8., was held, under the Dintrict Courts Act, not to reside at A. ; Ex parte Baillit, 5 
S.C.R., 17. If a nominal defendant, under the Claims against the Commonv^eaUk 
Act^ is a Minister of the Crown, his official residence is at the seat of Government ; 
Boon V. Young, 16 N.S.W.L.R. (L.), 139. 

(d) ** Oarries on business.*'— A foreign company which does no more than 
employ a commercial traveller to receive orders in a State, and to forward them to 
its office abroad, does not carry on business in that State ; Pearce v. Tower Afanu- 
facturing and Novelty Co., 24 V.L.R., 506. See the cases in preceding note aa to 
where a foreign company resides. See also notes to Or. 1, r. 6. 

Certain companies have been held to carry on business only at the place where 
the general management is carried on ; Brown v. L. ds N, W. By. 32 L.J.Q.&, 
318 ; see also Shields v. O, N. By., 30 L.J.Q.B., 331 ; Taylor v. Crowland Gas and 
Coke Co., 24 L.J. (Ex.), 233 ; Le Tailleur v. 5^. E. By., 3 C.P.D., 18 ; Bogers v. 
L. C. ds D. By., 26 W.R., 192. A clerk in a Government office does not carry on 
business ; Sangnttr v. Cave, 19 L.J. (Ex.), 314. A professional man who resides in 
one place, and attends clients in another, carries on business at the latter place ; 
Mitchell v. Hender, 23 L.J.Q.B., 273. A company carrying on business in London 
and which employs in a country town a general commission agent who transacts the 
company's business in such town, in an office for which the company pay him rent, 
does not carry on business within the meaning of 9 & 10 Vict., c. 95, s. 128 ; Corhttt 
v. General Steam Navigation Co. , 28 L.J. (Ex. ), 214. A firm carrying on business in 
Scotland, with a branch office situate within the jurisdiction of a County Court, 
was held to carry on business within the jurisdiction ; Weatherley v. Calder, 61 
L.T., 508. See also authorities cited DanitlVs Chancery Practice^ vol. i., p. 267. 

(d) " Appear."— As to appearance generally, see Or. 9 ; as to times for 
appearing, see Or. 4, r. 10. Compare the English practice. Chitty's Archbold, 
14th ed., 252. 

Transfer of 7. (1) Any party to a cause in the High Court inay^ at 

cauHcs from one , i i /->« t • <• 

Retristry to anv tioie apply to the Court or a Justice for an order that the 

another. *^ i. ir ^ 

jttd Act 1873 cause be transferred from the Registry in which it is pending, if 
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that is not the Principal Registry, to the Principal Registry or 
some other Registry, or from the Principal Registry to a District 
Registry, and the Court or Justice may in his discretion make 
an order accordingly. 
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(2) Thereupon the proceedings and such original docu- 
ments (if any) as are filed in the Registry in which the cause is 
pending shall be transmitted by the Registrar of that Registry 
to the Registry to which the cause is ordered to be transferred, 
and the cause shall thenceforth proceed in that Registry in the 
same manner as if it had been there originally commenced, and 
may thereafter be again transferred in like manner to any other 
Registry. 

8, (1) When a cause is pending in a District Registry and any party desires Temporary 
to make an application therein to the Court or u Justice, but is unable to do so '*^'"* ®'' 
by reason of there being no Justice of the High Court present in the place where 
the Registry is situated, the party may lodge with the District Registrar a request 
that the cause be transferred for the purpose of the application only to the 
Principal Registry or to some nearer District Registry at which a Justice of the 
High Court is present or appointed to sit, and the cause shall thereupon without 
further order be transferred accordingly. * 

"(1) When any party to a cause desires to make an J^";g°J*^ 
application therein to the Court or a Justice, and no Justice of (h.c.p. Amend- 

^*^ ^ mentAct). 

the High Court is present in the place where the Registry in 
which the cause is pending is situated, the party may lodge with 
the Registrar of that Registry a request that the cause be trans- 
ferred, for the purpose of the application only, to some other 
Registry at a place where a Justice is present or is appointed to 
sit, and the cause shall thereupon without further order be 
transferred accordingly." 

(2) The District Registrar shall thereupon transmit the 
request to such other Registry together with such documents as 
are necessary for the purpose of the application. 

(3) The application may then be heard and disposed of at 
such other Registry, and as soon as it has been disposed of the 
cause shall without further order be retranfcferred to the first- 
mentioned District Registry, and all documents relating to it 
shall be retransmitted to that Registry. 

(4) No fee shall be payable in respect of any such 
transfer or retransfer. 



* Note.— Sec. 8 of High Court Procedure Act 1903 has been amended by the 
Hifjh Court Procedure Amendment Act 1903, which repealed sub-sec. I, and sub- 
stituted therefore a new sub-section printed above. The sub-sees. (2) (3) and (5) 
were amended by the omission of the word ** District" wherever it occurred. 
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H.OP Act. 



Transmission of 
documents by 
telegraph. 

Qd. Iniolvency 
Act of 1874. 



Order* may Ite 
sent by 
telegraph. 



(5) In any of the cases mentioned in this section, if the 
application is to be made upon notice to any person, the notice 
may be given of the application to be made before the Court or 
a Justice at the Registry to which the cause is transferred, on a 
day to be fixed by the District Registrar of the first-mentioned 
Registry. 

9. (1) In any such case as mentioned in the last preceding 
section, any party desiring to make an immediate application to 
the High Court or a Justice may, instead of requesting that the 
cause be transferred to such other Registry, require the District 
Registrar to transmit by telegraph to such other Registry the 
contents of all such documents filed in the first-mentioned 
District Registry as are necessary for the purpose of the applica- 
tion, and the District Registrar shall, on payment by such party 
of the expense of transmission, transmit them accordingly. 

(2) The copy so received by telegraph shall be filed in 
such other Registry, and shall be receivable in evidence for the 
purpose of the application to the same extent as the original 
documents would be admissible. 

(3) If the application is to be made upon notice to any 
person, the notice shall state that the documents will be trans- 
mitted by telegraph to such other Registry. 

(4) If any person to whom notice is given requires any 
other documents to be transmitted bj^ telegraph to such other 
Registry, they shall be transmitted and shall be receivable in 
evidence in like manner. 

(5) Evidence of service of the notice may also be so 
transmitted. 

Note.— The word *' District " has been repealed by the High Court Procedurt 
Amendmtnt Act 1903. 

10. When in any of the cases mentioned in the two last 
preceding sections an order has been made by the Court or a 
Justice at a Registry other than that in which the cause is 
pending, the Registrar of that Registry shall at the request and 
expense of either party and without payment of any further fee 
inform the District Registrar of the first-mentioned Registry by 
telegraph of the effect of the order, and thereupon and without 
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waiting for receipt of the order full effect shall be given to the 
order. 

Note.— The word ** District " has been repealed by the Hi*jh Court Procedure. 
Amendment Act 1903. 



11, In any of the cases aforesaid a District Registrar may Precis of 

° "^ evidence. 

by consent of the parties instead of transmitting by telegraph 
the full contents ot any document transmit a summary thereof 
certified by him to be complete and correct, and the summary 
may be received and acted upon by the Court or Justice as if it 
were a copy of the original document. 

Note. — The word "District" has been repealed by the High Court Procedure 
Amendment Act 1903. 

Trial of Issues. 

12. In every suit in the High Court, unless the Court or Trfai without 
a Justice otherwise orders, the trial (a) shall be by a Justice u.s. 689. 
without a jury. 

(a) " Trial without a jury."— It would appear that it M'tts the intention 
of the Parliament to limit the trial of actions before juries, and to require that a 
jury should only be had in cases that commended themselves to the discretion of 
the Justices of the High Court. In criminal cases sec. 80 of the Constitution pro- 
vides that trials '* on indictment " shall be by jury. It is left open to Parliament 
to allow the trial of civil issues by juries with such limitations, if any, as may be 
thought tit ; Const., sec. 51 (xxxix.) ; and it has accordingly been enacted that in 
every suit the trial shall be b}' a Justice without a jury unless the Court or a 
Justice otherwise orders. Trial by jury in civil cases in the High Court is not a 
matter of right. Provisions in the Constitutions of the several States as well as in 
the Constitution of the United States, secure to suitors a right to trial by jury in 
civil issues. Trial by jury in the United States can be claimed as a matter of right 
only in cases suitable for that mode of trial, and where the right existed at the time 
of the adoption of the particular Constitution. It cannot be claimed as a matter 
of right in equity cases, admiralty cases, and summary proceedings ; Black's 
Constittttioiial Law (2nd ed.), p. 510. 

Discretion. — Under this section the power to grant a jur}' is discretionary. 
The High Court may, if it thioks tit, allow by order in each case, a trial by jury in 
those civil cases in which, in the States, the jury is allowed. With regard to 
actions in the High Court, similar to those that could formerly only have been 
brought in the Court of Chancery, the High Court may exercise a similar discretion 
with respect to allowing a jury. ** In such cases the parties have no absolute right 
to a trial by jury, but the Court will not exercise its discretion so as to deprive a 
party of his right to a trial by a jur}* in any case which is of a nature fit to be so 
tried ; and a trial without a jury should not be directed unless the action belongs 
to that class of actions which a jury is not, as a rule, competent to deal with, either 
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from their great complexity as regards facts, or from fact and law being so inter* 
mingled that it would be difficult, if not impossible, to direct a jury by separating 
the law from the fact, or because the questions, as regards the law, are of snch a 
delicate nature, and require a knowledge of such refined law, that they could not 
be conveniently presented to a jury" ; DanielPs Chanc. Prac.^ 7th ed., p. 574. 

Scientific cases. — A jury ought to be refused where the costs thereby 
occasioned would be out of proportion to the appropriateness of a jury as a 
tribunal ; also, if it be clearly shown that the case involves some questions of an 
abstruse or scientific nature, or that delay or embarrassment will be caused. Pir 
Madden, (IJ., Coicie v. Berry Consols G.M. Co. {Xo. 2), 24 V.L.R., 212; or the 
trial of the action would involve a lengthy examination of inventories and other 
documentk^ ; JenkinH v. Cai-rutherSy 2 A.L.R., 72 ; Henry v. The Manufacturing 
Agency Lid.^ 23 A.L.T., 1 ; or in an action involving scientific and local investi- 
gation which cannot be conveniently tried by a jury ; Anhew v. Symtt 18 V.L.R., 
583. 

Equity cases.— In cases formerly cognisable by the Court in its equitable 
jurisdiction a trial by jury would not be directed unless a simple issue of fact wu 
involved which would decide the action ; Boyle v. Basan, 8 A.L.T., 63 ; nor would it 
be directed where there was a mixed question of fact and law ; Goodaell v. XaiUmal 
Bank of Anstralafiat 6 W.N. (N.S.VV.), 55. A trial by jury was refused where 
the plaintiff asked for a declaration that the defendants were trustees for him of 
certain shares and for a transfer of shares to him, and in the alternative damages ; 
Bigo^i V. Kel/y, 24 V. L.R., 402 ; also in an action for specific performance ; Boyit 
V. Basan, 8 A.L.T.,62. 

In granting an order for the trial of an action before a Judge and a jury the 
Judge has no power to reserve to himself the right to dispense with the jury 
during the trial if he should think fit to do so ; Qtieenaland Investment and Lawl 
Mortgage Co. Ltd. v. Grimky, 4 Q.L.J., 224. 

Actions for compensation under the Property for Public y^cr/xwcs Acquvsition 
Act 1901, mujjt bo without a jury ; sec. 16. 

Every trial of an issue of fact M'ith a jury shall be held before a single Justice 
unless it is specially ordered to be held before two or more Justices ; Or. 30, r. 5. 

As to procedure see Or. 30, r. 2. 

Power of Court 13. The Higli Coui't or a Justice may, in any suit in 

issues. which the ends of justice appear to render that mode of inquir}' 

ga. S.C. Act, 8. gxpg(jigQ^^ direct the trial with a jury of the suit or any issue of 
fact (a), and may for that purpose make all such orders and issue all 
such writs and cause all such proceedings to be had and taken as 
the Court or Justice thinks necessary ; and upon the finding of 
the jury the Court or Justice may give such decision and pro- 
nounce such judgment as the case requires. 

(a) "Issues of fact."— During the hearing of an appeal the Full Court of 
Victoria directed an issue to be determined by a jury as to whether an alleged sale 
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or conveyance by a defendant had been real ; HoioeU v. Harding, 12 V.L.R., 538. 
The Court should direct an issue where serious questions arise as whether a 
document is a forgery or not ; Blunt v. Terry, 5 W.N. (N.S.W.), 50. 

See also Or. :{0, r. 3. As to trial of issues of fact without pleading, see 
Or. 29, r. 9, H seq. 

a. In any case in which the High Court or a Justice is ^^'^*"** "®^ 
authorized to direct the trial of an issue or in which a new trial (a) od. sc. Act, 8. 

62. 

is granted, the Court or Justice may impose such conditions (6) on 
the parties respectively and may direct such admissions (c) to be 
made by them or either of them for the purpose of the trial or 
new trial as are just ; and in the case of a new trial may grant it 
either generally or on some particular points only as the Court 
or Justice thinks fit, and may order that the testimony of any 
witness examined at the former trial (d) may be read from the 
Justice's notes instead of his being again examined in open 
court. 

(a) ** New trial/'— As to power of Court to grant a new trial see Jtid. 
Act, sec. 36, supra, p. 154. 

(b) '* Conditions.^ — Under the practice of the Common Law Courts, unless 
the new trial was a matter of right, as in the case of a misdirection of the Judge, 
it might have been directed upon terms, such as that witnesses infirm or going 
beyond the sea should be .examined upon interrogatories, or that their evidence 
should be read from the Judge's notes of the first trial, that certain documents 
may be produced at the trial or that certain facts not intended to be litigated 
may be admitted ; DanitlVa Chan. Prac, 7t!i ed., vol. i,, p. 612 ; Chitty's Archhold, 
14th ed., vol. i., p. 750. 

(C) '' Admissions.*'— Under a similar section, sec. 42 of 5 Vict., No. 9 
(N.S. \V.), where two issues were involved in a case on a new trial motion, and 
one was decided in favour of the plaintiffs and one in favour of the defendants, the 
Court, in granting a new trial on the motion of the defendants, ordered the defen- 
dants to make an admission as to the former issue, so as to prevent that issue 
being tried again ; Denham v. Foley, 15 W.N. (N.S.W.), 145. 

(d) ''Testimony of witness examined at former trial.*"— 

Where a new trial had been ordered, and an application was subsequently made 
under 5 Vict., No. 9, sec. 42 (N.S. W.), for leave to have the evidence of a witness 
who had died since the first trial read ut the second trial, the Court refused the 
application on the ground that it ought to have been made when the rule for a 
new trial was made absolute. Martin, C.J., lemarked : — **No harm can arise to 
the defendant in this case by the refusal to grant this application, because at 
Common Law on the death of a witness after having given his evidence in the 
first trial his evidence can be read from the notes of any person wlio took it down. 
But the most satisfactory course would be to read the evidence from the Judge's 
notes" ; Conlon v. McGuiyan, 5 N.S.W. L.R. (L.), *J0o. 
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•'""*«• 16. (1) The laws of each State (a) relating to the qualifi- 

cation of jurors, the preparation of jury lists and jury panels, the 
summoning, attendance, and impanelling of juries, the number of 
jurors, the right of challenge, the discharge of juries, the dis- 
agreement of jurors, and the remuneration of jurors, for the 
purposes of the trial of civil matters pending in the Supreme 
Court of that State, or relating to any other matters concerning 
jurors after they have been summoned or sworn, shall extend 
and be applied to civil matters in which a trial is had with a 
jury in the High Court in that State, so that the lists of jurors 
shall be deemed to be made as well for the purposes of the High 
Court as of the Supreme Court of the State. 

(2) But the panel of jurors shall be made out and the 
jurors shall be summoned by officers of the Commonwealth. 

(3) Every officer of a State who has the custody of any 

jury list shall furnish a copy thereof to the proper officer of the 

Commonwealth on demand and on payment of a reasonable fee. 

(a) '' La^WS of each State."*— As to when the High Court is bound by 
the decisions of the Supreme Courts of the States, see Jud. Act, sec. 79, p. tXKt, 
iupra. 

Evidence. 
Knie» of Court 16. Tlic Justiccs of the High Court or a maiority of them 

tor proof of '^ . 

particular facts, j^ay make rules of Court for regulating the means by which 
isiw. 8ei;. 3. particular facts may be proved and the mode in which evidence 

Vie. No. 1 GOO ,1 p v 

m^. 3. thereot may be given. 

Prciurtion of 17. The High Court may in any suit order the parties to 

r.s. 72-2. produce any books or writings (a) in their possession or power 

which contain evidence pertinent to an}' issue in the suit. If a 
plaintitf fails to comply with the order the Court ma^^ dismiss 
the suit; and if a defendant fails to comply with the order the 
Court may give judgment against him as by default. 

(a) " Production of books op 'WPiting^."— This section is based upon 
sec. 7*24 United States Revi!<e<l Statut€.s. It enacts that *' in the trial of actions at 
l;i\v, the ('ourts of the United States may, on motion and due notice thereof, 
reijuire the i>artie8 to produce books or writings in their possession or power which 
contain evidence pertinent to the i8J«ue, in cases and under circumstances where 
they might be comi>clled to produce the same by the ordinary rules of prooeeiliog 
in Chancery. If a plaintitf fails to comply with such order, the Court may, on 
motion, give the like judgment for the defen<lant as in cases of non-suit, and if » 
defendant fails to comply with such order, the (!/'ourt may, on motion, give judgment 
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against him by default.'* Under this section the remedy has been limited to cases 

where issue is joined; Jacquen v. CoUinHj 2 Biatchf., 23 ; Fed. Cas., No. 7167 ; 

United Slater v. Hutton, 25 Int. Rev. Rec, 37 ; Fed. Cas., No. 15,434. The power 

given includes the power to grant an inspection before trial with permission to take 

copies; Exchange Nat. Bank v. Wanhita Cattle Co., 61 Fed. Rep., 190; Lucker v. 

Phanix Asaur, Co.., 67 Fed. Rep., 18; Foster's Federal Practice, p. 866. In 

requiring the production of books or writing in evidence, the Federal Courts are 

governed by this section, and not by the provisions of the State Statutes ; Gregory 

V. Chicago M. db St. P, R. Co., 10 Fed. Rep., 529. The applicant must show that 

the paper exists, that it is in the possession of the party, and that it is pertinent to 

the issue ; Triplett v. Bank of Wash., 3 Cranch. CO., 646 ; Jacques v. Collins, 2 

BUtchf., 23 ; Fed. Cas. No. 7167 ; lasigi v. Brown, 1 Curt., 401 ; Fed. Cas., 6993 ; 

Bas. v. SUele, 3 Wash., 381; Fed. Cas. No. 1088; and he must show the 

grounds of his belief upon the subject ; Caspary v. Carter, 84 Fed. R., 416. The 

order may be absolute or conditional ; Dunham v. Biley, 4 Wash., 126 ; lasigi v. 

Brown, supra. A motion made at the trial is too late ; Sampson v. Johnson, 2 

Cranch. C.C, 107 ; Bank of U. S. v. Kurtz, 2 Cranch. C.C, 342. Where motion 

is made before the trial the order must require the production of the books at the 

trial; Merchant's Nat. Bank v. State Nat. Bank, 3 Cliflf., 201 ; Fed. Cas., No. 

9,448. The word " require" does not include the power to compel compliance; 

t6. ; as the penalty for failure to produce a paper is non-suit or default ; lasigi 

V. Brown, supra ; and a motion for non-p^'os^ for failing to produce may be made 

even after the jury is sworn ; Waller v. Stewart, 4 Cranch. C.C, 532 ; Fed, Cas. 

No. 17,109. A party cannot be compelled to produce a paper which would subject 

him to a penalty or forfeiture ; U. S. v. Nat. Lead Co., 75 Fed. Rep., 94. When 

a party inspects a paper produced by his adversary at his request, and then fails to 

offer it in evidence, his adversary may put it in evidence ; Edison El. Co. y. U. S. 

EL L. Co., 45 Fed. Rep., 55. For further authorities on this section, see Desty*s 

Federal Procedure, § 244 ; Foster^s Federal Practice, p. 865. 

As to discovery and inspection under the Rules of Court, see Or. 26. 

18. (1) The High Court may require and administer all oaths. 
necessary oaths (a). ^ ^* ^^ 

(2) The forms of oath shall be the same, as nearly as may 
be, as those which are used in the Supreme Court of the State or 
part of the Commonwealth in which the oath is administered. 

(3) Any person who by the law of the State or part of 
the Commonwealth in which an oath is to be administered is 
entitled to make an affirmation instead of taking an oath may 
do so in any cause or matter in the High Court, and shall do 
so in the form prescribed by that law. 

(a) '* Oaths."— As to a<lministering of oaths by a person directed to take 
the examination of a person, see Or. 31, r. 11. 
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TOmm!i?on8 for ^^' '^^^^ High Court or a Justice may, in any suit or civil 

^imSSSJ!**" °' matter pending in the Court and at any stage of the proceedings, 
order the examination of any person upon oath orally or on 
interrogatories before the Court or a Justice or before any officer 
of the Court or other person, and at any place within the 
Commonwealth ; or may order a commission to be issued to any 
person either within or beyond the Commonwealth authorizing 
him to take the testimony on oath of any person orally or on 
interrogatories; and may by the same or any subsequent order 
give any necessary directions touching the time place and 
manner of any such examination ; and may empower any party 
to the suit or civil matter to give in evidence in the suit or 
matter the testimony so taken on such terms (if any) as the 
Court or Justice directs. 

Orders and ComiXlisSiOllS. — The following decisions have been given 
upon applications for orders to examine witnesses, and for the issne of commissioDf. 
Under a somewhat similar enactment, it was held in Victoria that ** thu issue of a 
commission is a matter within the discretion of the Court or Judge to whom the 
application is made; De Saxe v. SchUMinger, 7 V.L.R. (L.), 127 Ordinarily, 
where the application is made bo7id fidt^ and where no other means exist by which 
material evidence might have been or can be procured, the application is readily 
granted ; Briict v. Lujar^ 6 W.W. & a'B. (E.), 240. But the grant of a commission 
under the Statute is not a matter of right, still less is it a matter of course " ; Mnry 
V. The Queeuy 10 V.L.K. (E.), 14.3. As a general rule, where the plaintiff applies 
in a proper way and on proper materials, setting forth that there is a material 
witness to his case residing abroad, the Court or Judge will direct a commission 
for his examination to issue almost as a matter of course — there must be very strong 
reasons shown against it ; Rismoiido v. RUmondo^ 1*2 V.L.R., 101. An application 
for a commission to examine material and necessary expert witnesses abroad is as 
readily granted as an application for a commission with respect to any other class 
of witnesses, provided that tlie commission is applied for bond Jide, and not for 
the purpose of delay ; Acetylene Gaa Co. v. Marktcald, 26 V.L.R., 607. 

The application will not be granted on an affidavit merely stating that the 
witness is a material witness ; The Briuth Electric Co. v. Parke, 8 W.N. (N.8.W.). 
54; see also Cox v. Cox, 10 W.N. (N.S.W.), 37 ; McMahon w A'ra/M, 8 W.N. 
(N.S.W.), 294 ; but the matters on which the witness will be examined, and the 
nature of his evidence should be placed before the Court ; Blecutby v. Jfommy, 24 
V.L.R., 201 ; Kingston v. Utid, (1902) Q.W.N. (Q.), 36. 

On sn application by a party to the action for a commission to take his evidence 
de bene cxne, the affidavit in support should state the reasons necessitating his 
absence from the colony ; Michad v. Old field, 8 A.L.T., 164. If there has been 
delay in applying it is incumbent on the applicant to make a special affidant 
explaining the delay and showing that manifest injustice would be done if the 
application were refused ; Gibhtt v. Clarke, 8 A.L.T., 32. When material witnesses 
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are resident abroad, and their examination or crosB-exaroination at the trial is not 
essential, the Court may, for the purpose of saving expense, order the issue of a 
commission ; The McKay Shoe Machinery Co. Ltd, v. Turner, 16 W.N. (N.S. W.), 
192. The application for a commission was granted : to examine witnesses in 
England, though the witnesses had been in Sydney and might have been examined 
de bene esse ; Masofi v. Delargy, 1 W.N. (N.S. W.), 68 ; where the person whom the 
defendants desired to examine on commission was a most important witness for 
the defence, and no other witness could servo as a substitute for him upon certain 
questions on which the defence mainly rested, and no means existed by which he 
€K>uld be compelled to come to Victoria and submit himself for examination there ; 
Merry v. The Queen, 10 V.L.R. (£.), 135 ; on the application of a defendant for a 
commission to examine witnesses in France, the place of his birth, in support of a 
plea of infancy ; De Saxe v. Shlesinger, 7 V.L.R. (L.), 127. 

An order was made where a witness whose evidence was essential to the 
plaintiffs case, but who was out of Victoria, refused to come to Victoria to give 
evidence, and the defendant charged such witness with fraud and collusion ; 
Tuckett V. Blake, 10 A.L.T., 117. An order also was made on behalf of a plaintiff 
for the examination of an important witness on the day of his departure from the 
colony, the plaintiff paying the costs ; Forrest v. EUert, 2 A.L.T., 136. 

A defendant was in the jurisdiction when a bill was filed, and he put in 
an answer and then left for England, after express notice that an application to take 
his evidence by commission would be opposed, it was held that he was not entitled 
to a commission to examine him in England as a witness on his own behalf ; Bruce v. 
Ligar, 6 W.W. & a'B. (E.), 283. A commission was not granted while a discovery 
order was pending ; McQuade v. Herman, 3 W.N. (N.S.W.), 102. A commission 
may be issued subject to conditions ; ih. 

The proper time to strike inadmissible evidence out of a commission is at the 
hearing, and not in Chambers before the hearing. The rules of practice on taking 
evidence under a commission are the same as those acted on in Court ; Bell v. 
Clarke, 10 V.L. R. (E.), 292. Where evidence had been taken before a commissioner 
and objections not noticed by the commissioner were urged at the hearing, it was 
held such objections might be heard at the hearing ; Qraham v. Graham, 3 
A.J.R., 55 ; see also Baynes v. Oahome, 4 S.C.R. (Q.), 12. Where an exhibit is 
after objection, appended to evidence taken on commission, the evidence can be 
put in without the exhibit ; In re WiUon, 7 W.N. (N.S. W.), 116. 

Copies of letters were put in before a commissioner, the original having been 
called for by notice to produce but not produced, and the notice itself was not put 
in or proved, it was held that the objection as to evidence was taken too late, and 
that it should have been taken before the Commissioner at the time ; HaAt v. Hatt, 
3 V.LR. (E), 227. 

Certain deeds which were produced to, and proved, before the commissioners 
were not attached to the return, the plaintiff's counsel being unwilling to part 
with them, but what purported to be copies of them were so annexed, the 
originals being numbered and marked with the initial letters of the names of the 
commissioners. At the trial uf the cause, deeds so numbered and marked were 
produced, and admitted in evidence, though there was no direct evidence that the 
deeds were those produced to the witnesses in England, or that the initials were 

D.C. 15 
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those of the commiuieners, it was held that they were rightly admitted, thoogfa 
the correct course would have been for the commissioners to have annexed the 
originals to the return of the writ ; White v. McDonald, 11 S.C.R. (L.), N.S.W., 
332. 

It is the duty of a commissioner to use his own discretion as to the competenc}' 
of witnesses examined by him, and to certify to the Court his opinion. Upon the 
return of a commission for the examination of a witness abroad, it appeared that 
witnesses were first examined as to his sanity, and the witness, an inmate of s 
lunatic asylum, was then tendered, but objected to as incompetent, and his 
examination on the voir dire desired. By consent he was examined, withoot 
prejudice to objections to his competency. Upon the hearing objections that the 
commission was not receivable, and that the lunatic was not a competent witness, 
and his evidence inadmissible, were over-ruled ; White v. Hoddle^ 6 V.L.R. (E.), 82. 

Where the order provided that signatures of witnesses should be attached, 
which was not done, it was held that such a provision was merely directory, and that 
the depositions having been put in evidence it was too late to raise the objection 
at the hearing ; the proper time for taking such an objection was when they 
were tendered ; Hatt v. Hatt, 3 V.L.R. (£.), 227 ; White v. McDonald, 11 S.C.R. 
(N.S.W.), 332. 

Where the writ of commission directed that the return was to be closed np 
under the seals of the commissioners who acted, it was held that it applied to the 
external sealing of the packet, and that the evidence was not inadmissible, because 
the commissioners had not sealed the return to the writ; White v. McDonald^ 11 
S.C.R. (L), N.S.W.,332. 

A deposition taken de bene ease cannot be read at the hearing of a suit if the 
deponent is in a fit condition to be examined orally. Where one party objected 
at the hearing to the reading of a deposition on the ground that the deponent was 
in a fit condition to be examined, and tendered evidence to that effect, time was 
allowed to the other side to rebut that evidence ; Hubert v. Brown, 9 W.N. 
(N.S.W.), 157. 

If a plaintiff's witness, when being examined on commission, refuses to answer 
a lawful question on cross-examination by the defendant, the defendant may object 
to the plaintiff using at the hearing any portion of that witness's evidence. But if 
the defendant wishes to make use of the answer of the witness he must adjoom the 
matter direct to the Court to compel the witness to answer ; Montgomery v. 
Macpherson, 16 L.R., N.S.W. (E.), 81. 

On the examination of witnesses under a commission where the plaintiff has 
closed his case, and the defendant has called some of his witnesses, the plaintiff 
will not be allowed, against the wish of the defendant, to recall any of his witnesses 
or call fresh witnesses ; Bell v. Clarke, 10 V.L.R. (E.), 283. 

Where, on an enquiry before the Master as to next of kin, evidence had been 
taken under commissions, in support of the claims of certain persons, and another 
claimant coming in to prove subsequently thereto, sought to nse such evidence in 
support of her claim also, it was held such evidence could only be used by consent 
of the other claimants ; Attorney -General v. Hnon, 4 V.L.R. (E.), 216. 

An appeal will lie from any order made by the Court or a Justice under this 
section ; Jud. Act, sec. 34. The power conferred by the section is discretJonaiy. 
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'* It is true that the Court retains a controlling power in all cases in which a Judge 
has a discretion vested in him by a Statute which does not declare his decision to 
be finaL But the Court will not exert that power, and over-rule the Judge's 
discretion, merely because it does not agree with him in opinion as to the grounds 
on which his discretion has been exercised, unless there is no evidence to support 
his decision ; R. v. Hay, 3 V.R. (L.), 160 ; or it appears that^the Judge has been 
misled by false evidence, or that injustice will be done through the mistaken 
exercise of his discretion ; Beaufort v. Crawshay^ L.R., 1 C.P., 699," per 
Higinbotham, J. ; Merry v. The Queens 10 V.L.R. (E.), 144. Appeal was allowed 
in this case on the ground that there was a mistaken exercise of his discretion by 
the Judge. 

As to practice under this section, see DanieWs Chanc. Proc., 7th ed., p. 543 ; 
ChiUy's Archbold, 14th ed., p. 533. See also practice under Or. 31. 

20. (1) On the hearing of any matter, not being the trial affld»\it* ^^ 
of a cause, evidence may be given by affidavit (a) or orally as the 
Court or Justice directs. 

(2) At the trial of a cause, proof may be given by affidavit 
of the service of any document incidental to the proceedings in 
the cause, or of the signature of a party to the cause or his 
solicitor to any such document. 

(3) The High Court or a Justice may at any time f or ^,"f^** "»^*« 
sufficient reason order that any particular facts in issue (6) in a cause o. s? r. i. 
may be proved by affidavit at the trial, or that the affidavit of any 
person may be read (c) at the trial of a cause, on such conditions 

in either case as are just. But such an order shall not be made 
if any party to the cause desires in good faith that the proposed 
witness shall attend at the trial for cross-examination. 

(a) "lAflftdavlt.''— Compare with this section E. Or. 37, r. 1. As to 

affidavits generally, see Or. 32 ; as to cross-examination of a deponent, see Or. 3*2, r. 1. 
% 

(b) '* Particular flEU^tS in issue."— Upon an inquiry as to damages for 
breach of a charter party evidence of witnesses in New South Wales was ordered 
to be given by affidavit ; MacdoiicUd v. Anlelme Palterson d? Co., W.N. (1884), 72. 
*Suit0 for the rectification of deeds, on the ground of mistake, will, as a rule, be 
heard pnly upon oral evidence ; Kelly v. Moore, 19 W.N. (N.S. W.), 56. 

(c) '' The afOldavit of any person may be read.**— At the trial of a 

eaase with vivd voce evidence the Court admitted in evidence an affidavit tiled 
upon an interlocutory motion ; Elias v. Griffith^ 46 L.J., Ch., 806. In a suit for 
revocation of probate on the grounds of undue execution and incapacity, where 
it appeared that every effort had been made to find one of the attesting witnesses, 
but without success, the Court allowed an affidavit made by him eight years before 
for the purpose of obtaining probate, to be admitted as evidence of execution and 
capacity ; Oornall v. Mason, 12 P.D., 142. Where a witness could not attend at 
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the trial leave was given to use his affidavit ; Drcwitt v. I>rewitt,5S L.T., 6S4. 
The application for leave to read the affidavit should be made before the trial ; 
Drtwitt V. Dreivitt, ib. 

tohe'Sten^^^ ^^' ^xccpt ES hereinbefore provided, or unless in any suii 

cwSjexSp" ^he parties agree to the contrary (a), testimony at the trial of 
c« n oases, (.^uses shall be given orally in open court. 

(a) ** The parties agree to the contrary.**— The general rule is that 

at the trial of an action the evidence must be given orally, and in open Court. 
To this there are exceptions : — (1) Where the parties agree to the contrary ; (2) or 
the Justice orders particular facts in issue to be proved by affidavit, or that the 
affidavit of any person be read ; High Court Procedure Act, sec. 20 ; (3) or evidence 
is taken under the authority of sec. 19 of the High Court Procedure Act. It is 
probable that the Court would require ** a formal written consent," and not one to 
be gathered from correspondence between the parties ; New We^tmiiisttr Brewery 
Co, v. Hannah, 1 CD., 278. 

Unreasonable Refusal. — If a party unreasonably and perversely refuses to 
give consent, it would appear that he may be ordered to pay the extra costs incurred 
by such refusal ; Patterson v. Wooler, 2 CD., 586. Such an agreement is equivalent 
to a consent to a trial before a Justice without a jury ; Brooke v. Wigg, 8 C. D., 510. 
Unless the agreement specifies that the evidence is to be upon affidavit aione, 
the evidence of a witness on affidavit may be supplemented by vivd voce evidence in 
Court ; Oloasop v. Heslon and IsUxcorth Local Board, 47 L.J., Ch., 536 ; Attorney- 
General v. Paghamdbc. Co., W.N. (1876), 94. 

Affidavits EXCLUDED.— Moreover, the Court itself, where the affidavits are 
unsatisfactory, or the interests of justice require it, may exclude the affidavits, 
and order the witnesses to be examined orally ; Lovell v. WaJiis, 53 L.J., Ch., 494 ; 
Laxcson v. Inare, 3'2 S. J., 24. If after agreement either party finds himself unable 
to procure affidavit evidence either by reason of the reluctance of some of his 
witnesses to make affidavits, or other good cause, the Court, under its general 
jurisdiction to relieve from a slip or error in practice, may make an order granting 
relief from the agreement, and have the evidence taken wholly or partially rird 
voce ; Warner v. Mouses, 16 CD., 100. Compare this section with (E) Order 37, r. 1. 

As to "open Court," see Jud. Act, sec. 16, supra, p. 90. ' 

oomniiMions 22. The Chief Justice may issue commissions to persons 

lor taking^ oaiha. ... 

within or beyond the Commonwealth authonzmg them to 
administer oaths and take affirmations for the purposes of the 
High Court and proceedings therein. 

** Fees." — As to fees payable to Commissioners, see Rules of Court, October 
12th, 1903, r. 5. 

Defects and Et*rors. 

Amendment. 23. The High Court or a Justice may at any time, and on 

such terms as are just, amend any defect or error in any proceed- 
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ings in the Court; and all necessary amendments (a) shall be made 
for the purpose of determining the real questions in controversy 
or otherwise depending on the proceedings. 

(a) " All necessary amendments shall be made.*"— The general 

principles have been thus stated : **I know of no kind of error or mistake which 
if not fraudulent or intended to over-reach, the Court ought not to correct, if it 
can be done without injustice to the other party. Courts do not exist for the sake 
of discipline, but for the sake of deciding matters in controversy, I do not regard 
Buch amendment as a matter of favour or of grace " ; per Bowen, L.J., Cropper v 
Smith, 26 CD., 710. See also remarks, Lindley, LJ., Indigo Co, v. Ogilvy, (1891) 
2 Ch., 39. 

The Rkal Controversy.— An amendment ought to be allowed if thereby 
the real substantial controversy between the parties can be determined and multi- 
plicity of legal proceedings avoided ; Jud. Act, sec. 3*2. '* The test as to whether 
the amendment should be allowed is whether or not the defendants can amend 
without placing the plaintiff in such a position that he cannot be recouped as it 
were, by any allowance of costs or otherwise " ; per Pollock, B., Steward v. North 
Metropolitan Tramway s Co., 16 Q.B.D., 180 ; C.A., «')56. See also, Clarapede v. 
Commercial Union Association, 32 W.R., 263 ; Weldon v. Xeal, 19 Q.B. D., 396 ; 
Australian Steam Navigation Co. v. Smith, 14 App. Cas., 320. 

Two Tests.— Two propositions are well established : First, that although it 
may be that the plaintiff was lax or forgetful in not putting his pleading in the 
form in which it should have been originally, if any harm arising from that can 
be compensated for by costs, there is no reason for not allowing him to repair the 
error ; secondly, if owing to the mistake of the plaintiff, there has been such an 
injury to the defendant, or such a change in his position that he cannot get justice 
done, then such an amendment ought not to be allowed ; per Jeune, B., The Alert 
(1895), 72 L.T.. 124, following Tildesley v. Harper, (1878) 10 CD. 39:^; In re 
Oaulard di Oibbs' Patent, 57 L. J. Ch., 209. 

An amendment will be allowed unless the Court is satisfied that the applicant 
is acting malajide or that his delay or blunder has done some injury to the other 
party which cannot be compensated by costs ; Sweetnam v. Jacobs, 17 V.L.R., 501. 
The amendment which the Judge is required to make or allow must be one that 
will determine the real question which the parties have been agitating between 
themselves before the trial and had come to try. The Judge must exercise his 
discretion upon the materials before him in determining whether an amendment 
conies within this definition : Dtcyer v. 0^ Mullen, 13 V.L.R., 933. 

As to amendment generally, see Or. 24. 

24. (1) No proceedings in the High Court shall be in val- Formal defect* 

, to be amended. 

idated by any formal defect or by any irregularity (a), unless the 
Court is of opinion that substantial injustice has been caused 
thereby and that the injustice cannot be remedied by an order of 
the Court. 
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(2) The Court or a Justice may make an order declariug 
that any proceeding is valid notwithstanding any such defect or 
irregularity. 

(a) '* Irrefirularity."*— Non-compliance with any mle of Court, or any nde 
of practice, not to render proceedings void, unless the Court or a Justice so directs ; 
Or. 49, r. 5 ; as to applications to set proceedings aside for irregularity ; see 
Or. 49. r. 6. 

Change of Venue (a\ 

J^f*of 25. The High Court or a Justice may, at any stage of any 

suit pending in the Court, direct that the trial shall be had or 
continued at some particular place to be specified in the order, 
subject to such conditions (if any) as the Court or Justice imposes. 

(a) '• Venue."— The plaintiff may, on the indorsement on his writ or state- 
ment of claim, name the place of trial, which place must be within the Sute in 
which the cause of action arose, and the action shall, unless the Court or a Justice 
otherwise orders, be tried in the place so named. When no place of trial is named, 
the place shall, unless the Court or a Justice otherwise orders, be the place in which 
the Registry from which the writ was issued is situated ; Or. 30, r. 1. 

Penal Actions. — In penal actions the Crown has not the prerogative of laying 
the venue where it pleases; see Jud. Act, sec. 82, et seq. ; Attorney- Generaf v. 
Hamilton, 10 W.N. (N.S.W.). 195. 

Civil Actions.— In civil actions the venue will not be changed from the place 
where the plaintiff has laid it, unless it be shown there will be a manifest pre- 
ponderance of convenience in trying the cause elsewhere ; Jacob v. Bolding, 1 1 
S.C.R. (X.8. W.), 174 ; Simson v. GxUhrit, 4 A.J.R., 76 ; or unless a great injustice 
will 1>e done through the venue being left at place named by the plaintiff. A 
plaintiff, however, has no right to capriciously fix the venue where he likes, and so 
create manifest inconvenience to the other side ; Mahnkt v. Schmidt, 15 V.L.R., 
364 (n). 

Burden of Proof.— The Court will consider on whom the burden of proof lies, 
and will be directed in its decision by a desire to afford every convenience to the 
party on whom such burden lies ; Wilson v. Syme, 6 V.L.R. (L.), 200. 

Balanck of Convenience. — See the following cases as to balance of 
convenience; Rroicn v. Tht Commistfiontrn for Railways, 3 W.X. (N.S.W.), 40; 
Brewery. Whittinfjham, 1 W.N. (N.S.W.), 37; Bourkt v. Tindait, 1 W.N. 
(N.8.W.), 38; Commercial Bank v. Oib^on, I W.N. (N.S.W.), 24, 33; Cooper v. 
Rutherford, 4 W.N. (N.S.W.), 8. Change of venue will be ordered where there is 
a balance of convenience in regard to witnesses ; Wallace d: Co, v. Lord Xtlnon d-c. 
Co,, 3 A.L.R. (C.N.), 73; Du Moulin v. Du Moulin, 18 N.S.W.L.R. (D.), P 
Hayston v. Colonial Mutual Fire Ins. Co., Queensland Dig., col. 208 ; or where it 
appears likely to be advantageous that the Judge and jury should inspect the 
subject-matter of the action ; Wallace <t* Co. v. Lord Nelson dt, Co,, 3 A.L.R. 
(C.N.), 73 ; Budge v. Britten, 19 W\N. (N.S. W.), 240. 
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Fair Trial.— The venue of a case will not be changed unless there are sufficient 
facts to satisfy the Judge that a fair and impartial trial cannot be had at the 
original place of venue ; MacdoncUd v. Tullt/f 1 Q.L. J. Suppt., 37. An application 
for change of venue on the ground of partiality of the jurors must be supported by 
allegations to that effect ; HtmuMty v. Badgery, 1 VV.N. (N.S.W.), 34. Where 
the affidavits on an application to change the venue from Melbourne to the place 
where the cause of action arose, and the witnesses resided, established that the 
matter in dispute had been very freely discussed locally, and that the jurors would be 
very likely to have already come to an opinion one way or another about the case, 
the application was refused ; 0*Brien v. Scott, 6 A.L.R. (C.N.), 45. 

Counsel's Fees. — Where the venue is otherwise appropriate it should not be 
changed merely on the ground that counsel's fees would be greater in the country 
than if the case were tried at the metropolis ; Leversha v. Wrangham, 15 V.L.R., 
363. 

Libel Cases. — An application for an order to change the venue from Sydney 
to Maitland was refused on the grounds that the plaintiff was a member of 
Parliament with public duties to perform in Sydney, and further that the libel 
being a very serious one the fullest publicity should be given to the case ; Griffith 
V. Johnson, 19 W.N. (N.S. W.), 225. Change of venue of an action for libel was 
not ordered from Brisbane to a circuit town where the newspaper containing the 
libel was printed when the plaintiff alleged that the principal ground of complaint 
was in respect of the publication in Brisbane ; Lilley v. Parkinson, 2 S.C.R. (Q.). 
159. A resident of Melbourne brought an action for libel against a country news- 
paper in New South Wales, and the venue was laid in Sydney. An application 
by the defendant to change the venue to a place nearer the residence of the 
defendant and his witnesses was refused ; Tobin v. Orimshaw, 1 W.N. (N.S.W.), 
91. 

Delay.— A change of venue was refused where it involved delay of the trial ; 
Shanahan v. Cohen, 1 W.N. (N.S.W.), 53. 

Materials. — On an application by the defendant for change of venue, the 
affidavit in support of the application should disclose — (1) the nature of his 
defence ; (2) the number of witnesses proposed to be called ; (3) the nature of the 
evidence they can give; Btime v. Ptar^e, 15 W.N. (N.S.W.), 53. It is also 
necessary in applications by plaintiffs for a change of venue that the affidavits 
should disclose the nature of the evidence to be given by the witnesses proposed 
to be called ; DUlon v. Quintan, 16 W.N. (N.S.W.), 69. 

See further as to practice generally, Chitty^s Arehbold, 14th ed., p. 589 ; 
Chittys King's Bench Forms, 13th ed., p. 340. 

Judgment and Execution. 
26. Every person in whose favour a judgment of the High Enforcement of 
Court is ffiven shall be entitled to the same remedies (a) f or ^*«^^ ^°""^- 

. , ' . . U.S. 916. 

enforcing it by execution or otherwise — 

(a) Against the property of the peraon against whom it 
is given ; and 
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(6) Subject to limitations which may be prescribed by 
any Rules of Court, against the person against 
whom it is given, 

as are allowed, by the laws of the State in which such property 
is situated or such person is resident, as the case may be, to 
persons in whose favour a judgment of the Supreme Court of the 
State is given in like cases. 

(a) "Remedies.** — This section is not an exact re-enactment of U.S. 
Revised Statutes, sec. 916. Under the United States section it is provided that 
** the party recovering a judgment in any Common Law cause in any circuit or 
district Court shall be entitled to similar remedies upon the same by execution or 
otherwise, to reach the property of the judgment debtor, as are now provided in 
like causes by the laws of the State in which such Court is held, or by any such 
laws hereafter enacted which may be adopted by general rules of such circuit or 
district Court ; and such Courts may from time to time, by general rules, adopt 
such State laws as may hereafter be in force in such State in relation to remedies 
upoo judgments, as aforesaid, by execution or otherwise." 

State Laws. — Under this section the construction placed upon the State laws 
by the highest Court of the State, while not binding on the Federal Courts, ii 
entitled to great weight ; Sowlts v. }VitUrSy 55 Fed. Rep., 159. The process on 
judgments is similar to that allowed in the State Courts ; U,S. v. Humphreys, 3 
Hughes, 241 ; Fed. Cas., No. 15,4*22. So a judgment creditor may have the same 
remedy against a municipal corporation as the State law allows against a private 
person ; JVeic Orleans v. Morris^ 3 Woods, 115 ; Fed. Cas., No. 10,183. 

Attachment. — So if the State law allows an attachment on the judgment, 
the same remedy is available in the Federal Courts ; Ptarce v. Winttr Iron Works^ 
32 Ala., 68. The Congress adopted both the form and effect of executions as 
established by State laws ; Koning v. Bayardy 2 Paine, 251 ; Fed. Cas., No. 7924; 
Bank v. Halstead, 10 Wheat., 51 ; U.S. v. Graves, 2 Brock, 379; Fed. Cis., 
No. 15,250. 

Sale. — If the State law provides that a sale on execution discharges all liens, 
the purchaser under an execution issued by a Federal Court, obtains a good title ; 
Brown v. Bacon, 27 Miss., 589. Execution cannot be levied on property if the 
State Law prohibits it ; Wiiiiams v. Benedict, 8 How., 107. 

Lien. — In proceedings supplementary to execution, see Ex parte Boyd, 105 
U.S. , 647. As to lien of judgment of Federal Court, see Desty's Federal Procedure, 
vol. II., § 438 ; also, Fo^ter\i Federal Practice, § 380. 

*'By or against the Common^wealth or States."— There is no 
execution or attachment against the Commonwealth or States. As to mode of 
enforcing a judgment obtained against the Commonwealth or a State, weJud. Act, 
sees. 65, 66. When the Commonwealth or a State obtains a favourable judgment 
it may be enforced by extent, or by the ordinary remedies allowed between subject 
and subject ; Jnd. Act, sec. 67. 
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27. When any claim is made to property taken in execution interpleader, 
upon process issued out of the High Court, the Marshal or his 
Deputy may take in the Supreme Court of the State in which 

the property is situated the same proceedings by way of inter- 
pleader as if the process had been issued out of that Supreme 
Court; and that Supreme Court and the Judges thereof shall 
have jurisdiction to entertain and determine the matter. 

28. A seizure or attachment (a) of property in execution PjJ^'J^tJign 
upon process issued out of the High Court shall become in- us'^^^***" 
operative when any event occurs by which, according to the 

laws of the State in which the property is situated, the seizure 
or attachment would become inoperative if made upon like 
process issued out of the Supreme Court of that State. 

(a) '* Attacllinent.'* — Under the corresponding section it was held that 
an attachment was dissolved in Louisiana by an accepted cession of the attached 
property to creditors under the insolvency laws of that State ; Schwartz v. Clafiin, 
13 U.S., App., 707 ; 60 Fed. Rep., 676. 

Receivers and Managers. 

29. When in any cause pending in the High Court a Duty of receiver 
receiver or manager (a) appointed by the Court is in possession u.s. ad. issa 
of any property (6), the receiver or manager shall manage and ch. sec, %. 2. 
deal with the property according to the requirements of the 

laws of the State or part of the Commonwealth in which the 
property is situated, in the same manner in which the owner or 
possessor thereof would be bound to do if in possession thereof. 

(a) '* Receiver or Manag^er/* — A receiver is an indifferent person between 
the parties, appointed by the Court to receive the rents and profits of real estate, 
or to get in and collect personal estate, or other things in question pending the 
suit, where it does not seem reasonable to the Court that either party should do so, 
or where a party is incompetent to do so, as in the case of an infant ; DanidVa 
Chanc. Frac., 7th ed., 1,409. 

Realization of Assets. — To secure the proper realization of the property over 
which a receiver has been appointed, it may be necessary to confer upon the person 
appointed power to carry on a trade or business. In such a case a ** manager," or 
as he is more commonly termed, ** a receiver and a manager," is appointed. A 
receiver merely takes the income, and pays the necessary outgoings ; a manager 
takes over and carries on the business. ** The Court does not assume the manage- 
ment of a business or undertaking, except with a view to the winding up and sale 
of the business or undertaking. The management is an ad interim management, 
its necessity and justification spring out of the jurisdiction to liquidate and sell ; 
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the business or undertaking is managed and continued in order that it may be sold 
as a going concern, and, with the sale, the management ends'' ; Gardner v. London 
ChcUham and Dover Ry. Co., L.R., 2 Ch., 212. See also In re Manchester aud 
Milford RaUicay Co., 14 CD., 652, 653. In the United States both cUsses of 
oflBcers are called receivers ; Fonter^a Federal Practicey § 239. 

(b) " Property." — In what instances, and over what property a receiver 
may be appointed, see Seton*8 Judgments and Orders, 6th ed., voL I., p. 781; 
DanieWs Chanc. Prac, 7th ed., vol. n., 1409, 1424 ; Amer. and Eng, Encyc, of 
Law, ed. 1892, vol. 20, p. 78. As to decisions on the corresponding section in the 
United States, see Desty's Federal Procedure, § 230. 

Applications for appointment of a receiver and manager may be made in 
Chambers ; Jud, Act, sec. 16. As to practice with respect to appointment of 
receivers, see Or. 37. 

80. A receiver or manager of any property appointed by 
the High Court may, without the previous leave of the Court (a), 
be sued in respect of any act or transaction (6) of his in carrying 
on the business connected with the property. 

(a) " Leave of the Court.*'— This section is based upon sec. 3 of the 
United States Acts 1887-1883 which reads that ** every receiver or manager of 
any property appointed by any Court of the United States may be sued in respect 
of any act or transaction of his in carrying on the business connected with such 
property, without the previous leave of the Court in which such receiver or 
manager was appointed ; but such suit shall be subject to the general equity 
jurisdiction of the Court in which such receiver or manager was appointed, so far 
as the same shall be necessary to the ends of justice." The section of the High 
Court Procedure Act does not follow the former practice of the Courts under 
which any person who considered himself prejudiced by having a receiver put in 
his way had to apply for an inquiry as to his interest or for leave to take the 
necessary proceedings; Randfield v. Randfield, 3 De G. F. &J.,766; Angel v. 
Smith, 9 Ves., 3.35 ; Brookt v. Greathed, IJ. & W., 176, 178 ; Searle v. Choat, 
25 CD., 723 ; and he had to do that although his right to take possession was 
beyond question ; Anon, 6 Ves., 287. 

The New Rule. — ** The Act abrogates the old rule on the subject of suing 
receivers. It is no longer unlawful to sue a receiver appointed by a United States 
Court without leave of the Court appointing the receiver. The Court now has 
no discretion to say when its receiver may be sued. The Act gives the right 
without condition or qualiHcation. It is a right not to be nullified, evaded, or 
abridged. No conditions can be imposed on its exercise. *The Court must give 
effect to the Act. It has no discretion to do anything else " ; Central Trust Co. 
V. St. Louis, dc (1889), 40 Fed. Rep., 426. 

The right to have the cause of action determined in the receivership suit is 
not abrogated by the Act, and a complainant who intervenes therein and asks for 
the determination of his claim thereby waives his right to bring an independent 
action; Far^-er v. Ferrii (1891), 145 U.S., 132; Ray v. Pierce (1897), 81 Fed. 
Rep. 8S1. 

In the case of Dillingham v. Anthony , 37 Am. & Eng. R. Cas., 1, an action 
was brought in a Texan Court without leave against a receiver appointed by the 
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United States Circuit Court. The jurisdiction of the Court was denied on the 
ground that no Court other than the one appointing the receiver could exercise 
jurisdiction. This was overruled. The Court, ptr Stayton, C. J., said, •* What- 
ever may be the true rule in suits brought against the receivers as to the necessity 
for leave to sue them in other Courts, under the Act of Congress receivers 
appointed by the Courts of the United States are subject to suit without leave in 
any Court having jurisdiction over the subject matter. No Court can interfere 
with the custody of property held by another Court through a receiver, but may 
establish by its judgment a debt against the receivership, which must be recognized 
even by the Court appointing the receiver, and not open to review by it, if the 
Court rendering the judgment had jurisdiction of the subject matter and the 
parties. The order in which a judgment so recovered shall bo paid, and the 
adjustment of equities between the persons having claims on the property and effects 
in the hands of a receiver, must necessarily be under the control of the Court 
having custody through its receiver, but it does not affect the jurisdiction of other 
Courts conclusively to establish by judgment the existence and extent of the 
claim" ; cited Amtr. and Eng. Encyc. of Laic, 1892 ed., vol. 20, p. 250. 

It has been held by the United States Courts that an action against a receiver 
of a State corporation is not a case arising under the Constitution and laws of the 
United States simply by reason of the fact that such receiver was appointed by a 
Court of the United States, and that a receiver appointed by a federal Court may 
l>e sued in that Court as well as in the State Court ; OabUman v. Peoria Ac, liy. 
Co., (1900) 179 U.S., 335. 

(b) ^*^ Any act or transaction.*' — The Statute comprehends actions for 
torte committed by a receiver or by his employes, as well as suits tx contractu, 
but in every case the cause of action must be due to some act or transaction of his in 
administering the trust ; Texas d:c. By. Co. v. Cox, (1891) 145 U.S., 593 ; McNulta 
V. Lochridge, (1891) 141 U.S., 327 ; The St. Nicholas, (1891) 49 Fed. Rep., 671. 

For further authorities, see Deniy^s Federal Procedure, § 231. 

Actions by and against the Marshal. 
31. (1) When the Marshal is a party to a cause in the Action by or 

ofrainst Marshal. 

High Court, all writs summonses orders warrants precepts process u.s. 922. 
and commands in the cause which should in ordinary course be 
directed to him shall be directed to such disinterested person as 
the Court or a Justice appoints ; and the person so appointed may 
execute and return them. 

(2) When a deputy of the Marshal is a party to a cause 
in the High Court, any writs summonses orders precepts process 
and commands in the cause which should in ordinary course be 
flirected to him shall be directed to such person as the Marshal % 

appoints ; and the person so appointed may execute and return 
hem. 
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Rules of CouH. 

32. The Rules (a) in the Schedule to this Act shall, as to all 
matters to which they extend, regulate the proceedings in tlie 
High Court. But those Rules may be annulled or altered by the 
authority by which new Rules of C!ourt may be made under this 
Act. 



(a) ''Rules."*— See Jud, Act, 8ec. 86, aud Introdnction, p. 49. 
Court are now subject to the Rules Publication Act 1903. 



Rules <A 



New Rules. 



To be laid before 
the Parliunent. 



Eiii^land. 
Qd. 



Va. 



83. (1) The Justices of the High Court or a majority of 
them may make Rules of Court not inconsistent with this Act 
for carrying this Act into effect. 

(2) The authority of the Justices of the High Court to 
make Rules of Court extends to making by way of re-enactmeot 
or otherwise any such Rules as are set forth in the Schedule to 
this Act with or without amendment. 

34. Every Rule of Court made in pursuance of the last 
preceding section shall be laid before both Houses of the Parlia- 
ment within forty days next after it is made if the Parliament is 
then sitting, or if the Parliament is not then sitting then within 
forty days after the next meeting of the Parliament ; and if an 
Address is presented to the Governor-General by either House of 
the Parliament within the next subsequent forty sitting days of 
that House praying that any such Rule may be annulled the 
Governor-General may thereupon annul it; and the Rule so 
annulled shall thenceforth become void and of no effect but 
without prejudice to the validity of any proceedings which have 
in the meantime been taken under it. 



Part IH. — Appeals to the High Court. 

Security. 

Security. 85. (1) In any appeal to the High Court, security (a) shall not 

except under an order of the High Court be required to be given 
by a party appellant, except in the case of appeals from a judg- 
ment of the Supreme Court of a State or some other Court of a 
State from which at the establishment of the Commonwealth an 
appeal lay to the Queen in Council. 
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(2) In the case of such last-mentioned appeals, security 
shall be given by the party appellant in such manner as is pre- 
scribed by Rules of Court for the prosecution of the appeal 
without delay, and for the payment of all such costs as may be 
awarded by the High Court to the party respondent. 

(3) The amount of security shall unless otherwise ordered 
by the High Court or a Justice be Fifty pounds. 

(a) "Security." — As to security in general, see Or. 25, r. 1, et aeq. ; as to 
security for costs, see Or. 25, r. 9, et aeq, ; as to security for costs of appeal from 
the Supreme Courts of a State, see Rules of Court, Part II., sec. iv., r. 10. 

36. The High Court or a Justice may in any case reduce Amount of 
or increase the amount of security to be given by an appellant, 

and in the case of increase may order that unless the additional 
security is given within a time to be limited by the order the 
appeal shall be dismissed. 

Procedure. 

37. Appeals to the High Court shall be instituted within institution of 

appeals. 

such time and in such manner (a) as is prescribed by Rules of 
Court. 

(a) ''Time and manner.^ — As to time and manner of instituting appeals, 
see Rules of Court, Part II., iu/ra. 

38. When an appeal has been instituted, the Hig^h Court stay of 

* * '^ proceedings. 

or a Justice or the Court or Judge appealed from may order a 
stay of all or any proceedings (a) under the judgment appealed 
from. 

(a) "Stay of . . . proceedings.**— Where an unsuccessful party is 
exercising an unrestricted right to appeal, it is the duty of the Court, in ordinary 
cases, to make such order for staying proceedings under the judgment appealed from 
as will prevent the appeal, if successful, from being nugatory, but the Court will 
not interfere if the appeal appears not to be hondfidt^ or there are other sufficient 
exceptional circumstances ; Wihon v. Churchy 12 Ch. D., 454. 

Irreparable Injury.— The Court will not stay the taking of accounts or 
inquiries pending an appeal unless it can be shown that irreparable injury will 
otherwise be caused; per Fry, J., Hyam v. Ttrry, 29 W.R., 32. Execution 
generally will not be stayed except on the ground of irreparable injury ; Chester 
V. Powell ^ 1 Timet Rep., 390. Stay of proceedings pending an appeal will not be 
ordered unless evidence be adduced to show that the respondent will be unable to 
repay the money ordered to be paid to him by the appellant, in the event of the 
respondent being unsuccessful on the appeal ; Bordem v. Smith, 15 V.L.R., 512 ; 
Patermn v. Clarion, 7 A.L.T., 118. 
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By whom allowed. — The application for the stay of proceedings should be 
made to the Judge whose decision is appealed from ; per Higinbothani, J., 
Monk V. Woods, 7 A.L.T., 86. 

For further authorities see Chitty^H Archbold, 14th ed., 984 ; DanieWs Chauc. 
Prac.j 7th ed., vol. I., p. 1051. 

rRAcncE. — As to general authority to stay proceedings at any time after the 
institution of any cause or matter, see Or. 38, r. 1 ; as to appeal from a Justice of 
the High Court, or from a Judge of the Supreme Court of a State exercising federal 
jurisdiction, or motion for a new trial not operating to stay proceedings unless 8o 
ordered ; see Rules of Court, Part II., sec. I., r. 25 ; sec. II., r. 1 ; as to stay of 
proceedings when an appeal is instituted from a Supreme Court of a State, ib., 
sec. IV., r. 19. 

tofn^p^*'' 89. (1) When either party to a judgment from which an 

U.S. 1875 8.9. appeal lies to the High Court dies before the time allowed for 
instituting an appeal has expired, it shall not be necessary to 
revive the cause or matter by any formal proceedings. 

(2) If the personal representative of the deceased party 
desires to appeal, he may file in the Court in which the cause or 
matter is pending a duly certified copy of the instrument by 
which he is appointed, and thereupon may institute an appeal in 
the same manner as the party whom he represents might have 
done. 

(3) In the case of the death of the party in whose favour 
the judgment is given or made, notice of appeal may be given to 
his personal representative or, if there is no such representative, 
to such person as the High Court or a Justice directs. 
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RULES OF COURT (a). 

Part I. — Original Jurisdiction. 

I. — Commencement of Civil Proceedings. 
Tl. — Parties to Actions. 
III.— Partial Relief. 
IV. — Writs of Summons. 
V. — Concurrent Writ^. 
VI. — Renewal of Writs : Lo.st Writs. 
VII. — Service of Originating Proceedings. 
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VIII. — Service out of the Jurisdiction. 
IX. — Appearance. 
X. — Default of Appearance. 
XI. — Change of Parties. 
XII. — Summons for Directions. 
XIII. — Trial without Pleadings. 
XIV. — Pleading generally. 
XV. — Particulars. 
XVI. — Statement of Claim. 
XVII.— Defence. 
XVIII. — Payment into Court. 

XIX. — Reply and Subsequent Pleadings. 

XX. — Matters Arising Pending the Action. 
XXI. — Demurrer. 
XXII. — Discontinuance, &c.. 
XXIII.— Default of Pleading. 
XXIV. — Amendment. 
XXV. — Security. 

XXVI. — Discovery and Inspection. 
XXVII. — Admissions. 
XXVIII. — Issues, Inquiries, and Accounts. 

XXIX. — Questions of Law and Issues without Pleadings. 

XXX.— Trial. 
XXXI. — Evidence. 
XXXIL— Affidavits. 
XXXIII. — Motion for Judgment. 
XXXIV. — Relief against Judgments and Orders. 
XXXV. — Attachment and Committal. 

XXXVI. — Actions by and against Firms and Persons carrying on 
Business in Names other than their own. 
XXXVII. — Inspection of Property : Interim Preservation, Custody, 
and Management of Property : Receivers : Stop 
Orders. 
XXXVIII. — Staying Proceedings. 
XXXIX.— Consolidation. 
XL. — Chambers. 
XLI.— Certiorari : Mandamus : Prohibition : Quo Warranto : 

Writ of Assistance. 
XLII. — Habeas Corpus. 
XLIII. — Committal for Contempt of Court. 

XLIV. — The Marshal and other Officers charged with Service and 
Execution of Process. 
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XLV.— Time. 
XLVI.— Costs. 
XLVII.— Service. 
XLV III. — Sittings and Vacations. 
XLIX. — General Provisions. 

Part II. — Appellate Jurisdiction. 

Appeal Rules, 

I. — Appeals from Justices of the High Court and New 
Trials. 

II. — Appeals from Judges of the Supreme Courts of the States 
in the Exercise of Federal Jurisdiction : New Triak 

III. — Appeals from Decisions of Inferior Courts in the Exer- 
cise of Federal Jurisdiction. 

IV.— Appeals from Supreme Courts of States. 

(a) "Rtlles of Court."— As to the power of the High Court to nuke 
Rules of Court, see Jud. Act, sees. 86, 87 ; H.C.P. Act, sees. 16, 32, 33 ; see abo 
IntroductioD, p. 49, supra ; in cases not provided for by Bules the Justice mAy give 
directions ; Or. 49, r. 7. ** The decision of the English Court (on a Rule of C-onrt) 
is not binding upon this Court, but, in accordance with our practice, in the 
analogous case of a decision of a Court of Appeal in England upon the terms of tn 
English Act of Parliament, identical with those of a Victorian Act of Pariiamebt, 
we adopt and follow it " ; per Higinbotham, C.J., In re Annand, 17 V.L.R., lOi 
Rules of Court can be moulded to meet the equity of the case, but not so as to give 
relief from anything required to be performed under a Statute : He Fitzgerald, I 
Q.L.J., 13 ; Ih Book, i6., 47. 



Part T. — Original Jurisdiction. 

ORDER I. 

Commencement of Civil Proceedings. 



Mode of 1 . Causes and matters in the High Court may be commenced 

commencement. . 
Cf.,E. Or.l.r.l. "7 ^'^^ 
E. Or. 2, r. 1. cause. 



commencement. , .,* .• ' - j.- j^i. 

Cf E Or 1 r 1 ^7 ^'^^^ ^^ summons, motion, ongmatmg summons, or order to show 



Causes and matters which are by any Act or Rules of Court 
required or authorized to be commenced by motion, whether on notice 
or ex parte, or by originating summons, or order to show cause, or in 
any other specified manner, shall or may, respectively, he so com- 
menced. 

When by any Act or Rules of Court any person is authorized 
to make any application to the Court or a Justice with respect to any 
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matter which is not already the subject-matter of a pending cause or 
matter, and no other mode of making the application is prescribed by 
the Act or Rules, the application, if made to the Court, shall be made 
by motion, and, if made to a Justice, shall be made by originating 
summons. 

Except as aforesaid, and except as otherwise provided by any 
Act, all causes in the Court shall be commenced by writ of summons. 

Causes commenced by writ of summons are called actions. 

The document by which a cause or matter is commenced is 
called an "originating proceeding." 

For definition of ** cause " and ** matter," see Jud. Act, sec. 2. As to writs 
of summons, see Or. 4, et seq. 

Application for writs of ceittorarit mandamus, or prohibition, for leave to 
exhibit informations of qtio warranto, or for relief of like nature, to mandamus or 
quo UKtrratUo, are made on order calling on the parties interested to show cause ; 
Or, 41, r. \, tt seq. 

2. Every proceeding in the Court shall be entitled "In the ™!J^'j„^ 
High Court of Australia." If the cause is pending in a District Cf., e. or.^. 
Registry, the word " Registry " shall be added with the name of the 

State prefixed, and, if there is more than one District Registry in the 
State, the name of the place at which the Registry is situated shall 
also be added. 

As to entitling of affidavits see Or. 32, r. 2 ; of proceedings on applications 
for certiorari, mandamus, or prohibition, or for leave to exhibit information of quo 
warranto ; Or. 41, rr. 3, 4 ; as to title of action, see Appendix, Form No. 1 ; as to 
actions for condemnation of property, or recovery of any penalty, or forfeiture, to 
be in the name of the King ; Or. 4, r. 4. 

3. Tlie solicitor of a party suing by a solicitor shall indorse upon Address of 

,. , . suitor and of hu 

the originating proceeding, and upon every notice in lieu of service of solicitor to be 

" * "^ indorsed on 

an originating proceeding, the address of the plaintiff, and also his own orisrinating 
name or firm and place of business, and also, if his place of business is Address for 

service. 

more than one mile from the Registry in which the cause or matter is ^^^^ '^^ 
commenced, a place to be called his address for service, which shall not j^i"';^*/'** *"^ 
be more than one mile from the Registry, where any proceedings in the Cf., e. Or. 4, 
cause or matter may be left for him. And, if the solicitor is only 
agent of another solicitor, he shall add to his own name or firm 
and place of business the name or firm and place of business of the 
principal solicitor. 

4. A party suing in pei-son shall indorse upon the originating ^^^^^l^^ ^" 
proceeding, and upon every notice in lieu of service of an originating Sr senice!*'^*^ 
proceeding, his place of residence and occupation, and also, if his place cf. e. Or. 4, 

H c 16 ' ' 
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of residence is more than one mile from the Registry in which the 
cause or matter is commenced, another proper place to be called hk 
address for service, which shall not be more than one mile from the 
Registry, where any proceedings in the cause or matter may be left for 
him. 

As to indorsement of address for service by solicitor of party suing, see r. 3, 
mipra. An omission to set out the plaintiff's place of residence may be amended, 
being a mere irregularity ; XocUl v. Billing, 18 V.L.R., 576. 

ORDER II. 

Parties to Action. 

1. Generally, 

JoirS'^Mv'ran^ ^* ^^^ persons in whom any right to relief in respect of or 

afteriiitfve may *"8ing out of the Same transaction or series of transactions is alleged 
be piaintiffa, ^ exist, whether jointly, severally, or in the alternative, may be joined 
r- 1. in an action as plaintiffs, provided that the case is such that- if such 

persons brought separate actions some common question of law or fact 

would arise. 

Provided that the Court or a Justice may, in any case in which 
separate and distinct questions arise, order that separate pleadings be 
delivered, or separate trials had, or may make such other order as is 
just. 

Wlien several plaintiffs are joined in an action, judgment may 
be given for such of them as are entitled to relief for such relief as they 
are entitled to, without any amendment. But the defendant shall be 
entitled to his costs occasioned by joining as a plaintiff any person who 
is not entitled to relief, unless the Court or a Justice in disposing of 
the costs otherwise directs. 

As to adding and striking out parties, see rr. 2, 9, 10 ; as to change of parties 
by death or otherwise, see Or. 11 ; as to actions by and against firms and persoiu 
carrying on business in names other than their own, see Or. 36 ; as to costs 
generally, see Or. 46 ; Jud. Act, sees. 26, 27. 

Two equitable mortgagees of the same property may join as plaintiffs in one 
action for foreclosure ; McMillan v. Wood, 2 A.L.R., 19. 

Action in name 2. When an action has been commenced in the name of the 

of wrong 

plaintiff. wrong person as plaintiff, or it is doubtful whether an action has been 

commenced in the name of the right plaintiff, the Court or a Justice 
may order that any other person be substituted or added as plaintiff 
upon such terms as are just. 



Of., E. Or. 16, 
r. 'J. 
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The name of the manager of a bank was substituted as plaintiff, for that of 
bank, it being discovered, after action commenced, that the legal estate was vested 
in the manager as trustee for the bank ; Bank of Victoria v. M^Lay^ 6 A.L.T., 27. 
Where a plaintiff is not entitled to bring an action in his own name, he will not 
be entitled under Vic. Or. 16, rr. 2, 11 (cf., rr. 2, 9), to add as a plaintiff a party 
who has the right to sue ; Young v. Turner ^ 14 A.L.T., 89. It would appear that 
a plaintiff has no right to sue under an assumed designation ; Tht Trent Brewery 
V. Lehane, 21 V.L.R., 283. 

A plaintiff, a Chinaman, who brought an action in his business name, was 
allowed to amend the writ by substituting his real name; Ye Sing v. Lion 
Insurance Co,, 1 VV.N. (N.S.W.), 61. 

3. When any person has been improperly or unnecessarily CroM-ciaim : 
joined as a plaintiff in an action, the defendant shall be entitled to cf., e. Or. 10, 
the same relief by way of cross-claim or set-off against the other plain 

tiffs or any of them, as if that person had not been so joined, notwith- 
istanding such misjoinder or any proceeding consequent thereon. 
As to cross-actions, see Or. 13, r. 5 ; Or. 14, r. 3 ; Or. 17, r. 9. 

4. All persons may be joined as defendants against whom the Penons to i)e 
right to any relief is alleged to exist, whether jointly, severally, or in defendant*, 
the alternative. And judgment may be given against such of the ^' ^^' ^*' '* *' 
defendants as are found to be liable, according to their respective 
liabilities, without any amendment. 

As to striking out a defendant, see rr. 9, 10, infra. 

As to signing judgment against one or more defendants in default of appear- 
ance, see Or. 10 ; and in default of pleading, see Or. 23. As to joining defendants 
under their firm names, see Or. 36. 

Only those persons can be joined as defendants who are in some way liable on 
the same cause of action. This order deals merely with joinder of parties and not 
with joinder of causes of action. There must be identity of subject matter in 
which case this order gives ample liberty in the choice of parties ;' Montgomerie's 
Brewery Co. v. Blyth {No. 2), 26 V.L.R., 34. Compare also, Gray v. L. Stevenson 
d: Son Ltd., 25 V.L.R., 476. 

In an action against directors of a building society for improper payments out 
of the funds of the society to themselves or others, no persons can be joined as 
defendants who are not alleged to be liable jointly, severally, or in the alternative 
in respect of all the payments alleged to have been made ; Britttr v. Sprigg, 26 
V.L.R.,65. 

Where a plaintiff is uncertain whether property is held by a defendant per- 
sonally or as trustee, he can allege the facts and claim recovery of possession 
against the defendant personally or as trustee. A plaintiff on one set of facts may 
seek relief either jointly or severally against two defendants. Where the cause of 
action is the same against several defendants, except as to one matter arising sub- 
stantially out of the same set of facts upon which the cause of action is based, such 
separate claim may be allowed to stand under Vic. Or. 16, r. 5 (cf. r. 5, infra) 
if no inconvenience is caused thereby ; Roberts v. Qraham, 24 A.L.T., 99. 
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Two defendants were sued in respect of the same tort in the one action. 
Plaintiff claimed damages from each for personal injuries sustained by falling orer 
a heap of stones. The statement of claim alleged that the defendant corporatioii 
had the care of the street upon which the accident happened, and that the defend- 
ant Board of Works improperly broke up and left stones on the said street. Held 
that the statement of claim could properly claim damages from each defendant in 
the same action ; Mendoza v. The Mayor dec. oj Mtlbaume and Melbourne amd 
Metropolitan Board of Work^t, 22 V.L.R., Oil. 

Parties who were made defendants to an action on an alleged fraudulent 
preference were merely sureties for the parties alleged to be preferred^ there being 
no suggestion in the statement of claim that they were parties to the alleged 
preference, it was held that they should not have been so joined ; yormanhf 
Copper M. Co. Ltd. v. Corfidd, 5 S.C.R. (Q.). 113. 

In an action by the assignee against an insolvent and his wife to hare the 
wife declared a trustee, the husband should not be joined ; Sh^ppard v. PtngloM^ 
18 V.L.R., 180. 

Defeodant need 5. It shall not be necessai*y that every defendant shall be 

noibeintererted i. /.,.,. , 

in all the reUef interested as to all the relief claimed m the action, or as to every cause 



E. Or. 16, r. 5. of action included in the action ; but the Court or a Justice may make 
such order as is just to prevent any defendant from being embarrasse<l 
or put to expense by being required to attend any proceedings in which 
he has no interest. 

Joinder of 6. The plaintiff may, at his option, join as parties to the same 

persons lererally ,. „ « ,, ,, • • i i ^ 

ur Jointly and action all or any of the persons severally, or jointly and severallv, 

•everally liable. ,. , , . , i- i -n /• i i 

E.Or. 16 r. 0. liable on any one contract, including parties to bills of exchange and 
promissory notes. 

Plaintiff in 7. When a plaintiff is in doubt as to the person from whom he 

dotibt otto. .,, ,./.! 1/.1 

penon from is entitled to relief, he may join two or more persons as defendants, to 
i« to be sought, the intent that the questions as to which, if any, of the defendants is 
K. Or. 16, r. /. \^^\^\q^ j^j^j ^s to what relief the plaintiff Ls entitled to, may be deter- 
mined as between all parties. 

See Jioberfs v. Graham^ note to rule 4, supra. 
Nanieroiw g. When there are numerous persons having the same interest 

person.^. 

Cf., K. Or. 10, in the subject-matter of a cause or matter, one or more of such persons 
may sue, and the Court or a Justice may authorize one or more of such 
persons to be sued, or may direct that one or more of such persons shall 
defend, in such cause or matter, on behalf or for the benefit of all 
|)ersons so interested. 

Numerous Persons. — Where a plaintiff in an action has signed judgment 
for default in pleading against a defendant authorised to defend on behalf of 
and for the benefit of all persons interested, the plaintiff is entitled to judg- 
ment. On an application by a third person to set aside such judgment upon 



r. 9. 
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facts raising a meritorious defence, the Court ought to exercise its discretion 
by allowing him to defend the action, but the costs of the application and the 
costs of the plaintiff rendered useless by the application should be paid by the 
applicant; Brown v. Fraaer, 22 V.L.R., 337. As to order made authorising 
defendants to defend; see Wybum v. Corporation of Canterbury ^ 19 V.L.R., 
302 ; Tht Eighth Union Building Society v. Carnegie, ib. , 388. QiMtre, whether 
an infant may be authorised to defend as a representative party ; In re Will of 
Crump, 3 A.L.R., 179. A person in a representative position who would 
ordinarily be the proper person to sue cannot do so when his own acts and conduct 
are impeached ; Coane v. QUI, 3 Q.L.J., 15. This rule does not apply where 
one of several defendants cannot be served by reason of his absence in parts 
unknown ; AUtn v. Allen, (1902), S.R. (Q.), 306. 

9. The Court shall not refuse to determine a cause or matter by Misjoinder and 
reason only of the misjoinder or nonjoinder of parties, and the Court 
may in every cause or matter deal with the matter in controversy so 
far as regards the rights and interests of the parties actually before it. 

The Court or a Justice may, at any stage of the proceedings, striking out sod 
either upon or without the application of either party, and on such^j g q^ i^^ 
terms as appear to the Court or Justice to be just, order that the '' ^^' 
names of any persons improperly joined, whether as plaintiffs or as 
defendants, be struck out, or that the names of any persons who ought 
to have been joined, or whose presence before the (yourt may be 
necessary in order to enable the Court effectually and completely to 
adjudicate upon and settle all the questions involved in the cause or 
matter, be added, either as plaintiffs or defendants. 

But no person shall be added as a plaintiff suing without a next consent of 

ftUdntifl or next 
riend. 

liis own consent in writing. 

As to the time for application to add or strike out a party, seer. 10 (ivfra) ; 
as to service of proceedings on new parties, see r. 11 (infra). As to power of 
Court to hear and determine a suit in the absence of parties, see Jtid. Act, sec. 28. 

Absknt Party. — As to absent party out of the jurisdiction not being bound 
by a decree in a suit, see Bennett v. Morrit, 14 V.L.R., 9. 

Nox JOINDER OF pARTiKs. — Where an objection for want of parties was 
pleaded in the defence, and the Court thought it could not do substantial justice 
l)etween the parties unless the absent party were befcre it, it put the plaintiff to 
elect whether she would proceed with the case at her risk or would accept an 
adjournment in order to add parties on paying costs ; Williams v. Sandy, 13 
V.L.R., 368. As to a decree made in the absence of necessary parties, and on an 
amendment made on appeal adding them, a new trial being ordered, see Bigg v. 
Standard Bank, 22 V.L.R., 419. After the arguments on appeal were heard, and 
just before judgment was given by the Full Court, these parties appeared by 
counsel and consented to be bound by the judgment and any order the Court 
might see fit to make. Held such consent could not get over the want of parties ; 
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ib. Where, by a priociple of equity, a suit would be regarded as abortive unless 
certain persons were parties, the rules cannot do away with the necessity of such 
persons being parties ; Falkingham v. Harbison, 24 V.L.R., 764. 

Necessary Parties. — The following were held necessary parties : — The 
tenant for life in an action brought by a remainderman against trustees for breach of 
trust in handing over part of the corptia to the tenant for life and for improper 
investments of other portions of the property ; Tipping v. Richelieu, 18 V. L.R., 772 : 
the registered owner of shares in a no-liability company in an action by a purchaser 
from him to have an alleged forfeiture declared void ; DcUrympU v. Prince qf 
Wales d*c. Co., 20 V.L.R., 516 ; compare also. Gray v. L, Stevenson ds Son Ltd,, 25 
V.L.R. , 476 ; the assignee of a defendant where the defendant has become insolvent 
after the date of a conditional foreclosure order ; Bromfield v. Cramer, 1 A.L.R., 
152 ; all persons interested, ou the demand of the trustees, where a claim is brought 
by a beneficiary against trustees and accounts are claimed ; Swan v. PerpettuU 
Executors, 3 A.L.R., 188 ; the Crown, when interested in fees payable by a party 
in connection with the subject matter of the action ; Thiessen v. Lambert, 25 V.L.R., 
368 ; persons whose interests are to be affected by the litigation ; McDonald v. 
Tvlly, 2 S.C.R. (Q.), 110 ; a person entitled under the circumstances to an interest 
in land purchased and which land was the subject matter of an action to enforce 
a legal execution of a mortgage and, in default of payment, for foreclosure or sale : 
Corbet t v. Sullivan, 19 A.L.T., 177 ; the real purchaser of shares in an action for 
calls against one of his clerks where the defendant pleaded infancy and stated b 
answer to interrogatories who the real purchaser was, and that the shares were 
transferred into his, the defendant's name ; Munro v. O^ffatilon, 15 y.L.R., 300. 

Where beneficiaries wish to recover in respect of a breach of trust by two or 
more trustees, the cause of action is severable, and they may bring an action 
against one or more of them without making the others parties ; but if, with the 
claim in respect of a breach of trust, there is claimed a general account, all the 
trustees or their representatives are necessary parties ; Falking/iam v. Harbiston, 
24 V.L.R., 764. 

The mere fact that it would be necessary, in order to enable the plaintiff to 
obtain complete relief under a declaration sought by him, that defendants 
additional to those joined should l)e before the Court, does not constitute a valid 
objection for want of parties. In an action for a declaration that an asaignment 
by beneficiaries, by way of family arrangement, of shares under a will is not 
binding on the plaintiff, one of the assignors, the plaintiff's co-assignors are proper 
parties, as well as the assignee ; Credginton v. Sandhurst d:c. Trustetn Co. , 8 A. L.R., 
180. 

The Minister of Justice was held not to be a proper party in an action to set 
aside a forfeiture of a gold mining lease, and to recover possession ; Kirkbride v. 
MinxHter of Juslict and the New Day Dawn F. G, Af. Co. Ltd., 3 Q.L. J., 163. An 
assignee, under an assignment by the Curator of a felon's estate, was held not to 
be a necessary party in a suit impeaching the assignment ; Mitchell v. McDougall, 
11 V.L.R.,487. 

Striking out a Party.— Where it is sought to strike out the name of a 
plaintiff, and to have him joined as a defendant, he must be served with notice of 
the application ; Sinclair v. Naylor, 15 V.L.R., 7. 
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Adding a Pabty. — The Court has power in actions of tort, as well as 
of contract, to add as defendants all persons who ought to be joined ; Tajfn v. 
Beealey, 20 V.L.R., 220. A joint contractor, who is a defendant, has a right to 
have his co-contractor made a defendant ; Oreig v. Hutchinson, 11 A.L.T., 53 ; but 
a defendant cannot have a joint tort feasor added as co-defendant ; Muir v. 
Shunn, 3 Q.L.J., 164. A person may be appointed to represent the interest of a 
deceased person, who was not, before his death, a party to the suit ; PcUHck v. 
Mumby, 24 V.L.R., 448. As to restoration of the name of a trustee in insolvency 
to the record, in order to vacate a judgment, see Sparks v. Harper d* Co., 4 
Q.L.J..38. 

Consent of PiiAintifp. — Where a shareholder, without having previously 
obtained the consent of the company, brings an action in which he joins the com- 
pany as a co-plaintiff, the Court may, on the application of the company, order its 
name to be struck out. It may, however, adjourn, on conditions, the application 
to give an opportunity to the plaintiff to obtain, if possible, its sanction to its name 
being used ; White v. Shaw, 21 V.L.R., 559. On an application by a defendant to 
remove the name of one of several plaintiflh from the writ, upon the ground that 
he had been joined without his authority, it should be shown that the plaintiff in 
question is unwilling to remain a plaintiff, and acquiesces in the application ; 
Cayron v. Russell, 23 V.L.R., 399. 

10. An application to add or strike out or substitute a plaintiff Application to 

strikeout. 

or aefendant may be made to the Court or a Justice, at any time before cf., e. or. le, 
the bearing of the cause, or may be made at the hearing in a sunmiary '* 
manner. 

As to adding or striking out parties, see rr. 2, 9. 

It is not the duty of the defendant who takes an objection for want of parties 
to have them added ; he may take the objection by his defence, and argue it at 
the trial, and if successful he is entitled against the plaintiff to costs of and 
occasioned by an adjournment to add them as parties ; Falkingham v. Harbison, 
24 V.L.R., 764. In an action by the holder of a document purporting to be a 
debenture transferable by delivery against the persons whose names appeared on 
the face of it as president, vice-president, treasurer and secretaiy of the unincor- 
porated society which issued it, an objection by the defendant that all the 
members of the society should be made defendants will not be entertained at the 
trial ; Smith v. Auchterlonie, 23 V.L.R., 16. The Court will hear any objection 
for want of parties appearing on the face of the pleadings before the case is entered 
upon ; but if it depend upon the evidence, the Court will hear the case before 
determining it ; Williams v. Sandy, 13 V.L.R., 368. Where an objection is taken 
at the last moment the party raising it should be mulcted in costs ; Tipping v. 
Jiichelieu, 18 V.L.R., 772. 

11. When a defendant is added or substituted, he shall, unless when defendant 
he waives such service, be served with the amended originating pro- ^^ ^' ^^ ^^ 
ceeding, or with notice in lieu of service, as the case may be, and the '• ^'• 
proceedings as against him shall, unless otherwise ordered, be deemed 

to have begun only on such service being effected. 
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cf. E. Or. 16, Such service shall, unless otherwise ordered by the Court or a 

Justice, be effected in the same manner in which original defendants 
are served. 

As to service, see Or. 7, Or. 47. 

2. Persona under DisahUiiy. 

iDfants. 12. An infant may sue or carry on the proceedings in any 

r.'ie^' ^'* ^^' cause or matter by his next friend, and may appear in any cause or 
matter by his guardian ad litem. 

As to removal and appointment of guardian ad liUm^ see rr. 15, 16, tVra. 
As to service of originating proceeding on infant, Or. 7, r. 4. As to appeanuioe 
by persons under disability. Or. 9., r. 13 tt aeq. As to costs of solicitor guardian 
ad liUm, Or. 46, r. 4. As to staying proceedings improperly instituted in the 
name of any person by a next friend, see Or. 38, r. 3. 

The next friend of an infant is liable to the defendants for costs of the action 
if the defendant succeeds; Flannaganv. Flannagafif 6 V.L.R. (E.), 77. Where 
an action was brought by an infant without naming a next friend, the action was 
dismissed with costs against the plaintifiTs solicitor personally ; Starkcy v. 
Stewart, 8 Q.L.J. (N.C.), 11. If the plaintiff in such an action ratifies the pro> 
ceedings when he comes of age the action will not be dismissed on the ground that 
it was begun in the name of an infant without a next friend ; Sartori v. McLeod, 
22 V.L.R., 49S. On motion to appoint a guardian of an infant's person the infant 
can only appear by a guardian ad litem. Where the objection was taken at the 
hearing of the motion the Court made the appointment of guardian ad litem, in- 
stanter ; In re Pennington, 1 V.L.R. (E.), 97. 

The Court will not as a rule approve, on behalf of an infant defendant, a 
compromise unless there is evidence that the guardian ad litem of such infant has 
gone carefully into the matter and is satisfied that such compromise is for the 
benefit of the infant; In re Montgomery, 18 W.N. (N.S.W.), 160. Security of 
costs may be ordered to be given by the next friend where he is resident out of 
the jurisdiction ; In re Krohntedt, 16 L.R. (B.), N.S.W., 106. As to attachment 
of next friend for non-payment of costs, see Radford v. KaiHinagh, 15 W.N. 
(N.S.W.), 226. 

Compare the practice in New South Wales, Rich, Xeicham, and ffarttft 
Practice in Equity, pp. 104, 105. 

Married women. 13. A married woman may sue or defend in her own name, 

r'ie^' ^'' ^^' being described as the wife of her husband, naming him. 
Lunatics. 14. A person found or declared to be of unsound mind may sue 

or defend by the committee of his person or estate, as the case may be. 

Person* of A person who is of unsound mind, but has not been so found or 

without declared, and a person so declared, but of whom a committee of his 

committees. . . , 

Cf., E. Or. 16, person or estate, as the case may be, has not been appomted, may sue 
'• ^^' by his next friend, and may defend or intervene by a guardian 

appointed by a Justice for that purpose. 
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As to service of writ on lunatic, see Or. 7, r. 5 ; as to stay of proceedings 
improperly instituted in the name of any person by his next friend, see Or. 38, r. 3. 

15. Before the name of any person is used in any cause or Next friend, 
matter as next friend of any infant or other party, such person shall J;''^f' ^'' ^^* 
sign a written authority to the solicitor for that purpose, and the 
authority shall be filed in the Registry with the originating proceeding. 

The authority shall not extend to any other proceeding than that 
specified in it. 

A married woman or a corporation cann6t be a next friend or 
a guardian for the purpose of bringing or defending an action. 

As to proceedings by or against infants or married women, see rr. 12, 13, 
aupra ; as to stay of proceedings improperly instituted by a next friend, see Or. 
38, r. 3. The written authority is intended for the protection of the next friend ; 
the omission to file it cannot be taken advantage of by the defendant ; Mahood v. 
Odellf 2 W. & VV. (E.), 73. Where infant defendants are of years of discretion, 
their consent should be obtained to the appointment of guardian ad litem; 
M'Vean v. M'Vean, 7 V.L.R. (E.), 156. 

The fee payable on filing a written authority to use a person's name as next 
friend is 28. 6d. ; Rules of Court, October 6th, 1903. 

16. The Court or a Justice may, for sufficient cause shown, Removal and 

appointntent of 

remove a next f nend or guardian ad litem, next friend and 

jniardian ad 

Whenever for any reason there is no next friend or guardian ad */"** 

vf., *^. Or. 3| 

litem of an infant, the Court or a Justice may appoint a fit person, '• ^8. 
with his own consent, to l>e such next friend or guardian. 
As to actions by and against infants, sec r. 12, supra. 

17. If* any cause or matter to which any infant or person of ^<*°»®°'<*' 

•^ .; r persons under 

unsound mind, whether so found or declared or not, or a person under jJJ^I^uJe^ 

any other disiibility, is a party, any consent as to the mode of taking Cf.,E.0r. 16, 

evidence or as to any other procedure shall, if given with the sanction 

of the Court or Justice by the next friend, guardian, conmiittee, or 

other person acting on behalf of the person under disability, have the 

same force and effect as if the party were under no disability and had 

given the consent. 

• This should be •• In," see Q. Or. 3, r. 19. 

ORDER III. 
Partial Relief. 
1. An action shall not be open to objection on the ground that Declaratory 

JudgnienUand 

A merely declaratory judgment or order is sought thereby ; and the orders. 
Court may make binding declarations of right in an action properly 
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brought, whether any consequential relief is or could be claimed 
therein or not. 

Ab to the effect of sach a rule, see Oemmell v. Oimmeli, 18 V. L.R.y382. 
See also Rich, Netcman and Harvey, Practice, in Equity (N.S. W.), pp. 9, 10. 



ORDER IV. 
Writs op Summons. 
AcrioDtobe I. Every action shall be commenced by a writ of summons 

commenced by 

writ. which shall have indorsed thereon a concise statement of the nature of 

Off F" Or 2. r 1 

«.** „ ^ *« * - the claim made, or of the relief or remedy sought in the action. 
Ci., E. Or. 3, r. Z. y *j 

The jurisdiction of] the High Court extends over the whole Commonwealth. 
Writs of summons for the commencement of actions in the High Court may be 
issued either in the Principal Registry, or in any District Registry, subject to the 
conditions of sec. 6 High Court Procedure Act, A writ issued in any Registij 
may be served anjrwhere within the Commonwealth ; Jud, Act, sec 25. 

As to form of writ, see r. 6, infra ; and for general form, see Appendix, Focm 
No. 1 ; as to statement on writ when issued from Registry of State in which the 
defendant does not reside or carry on business, see r. 7, infra ; as to sealing writ, 
see H.C.P. Act, sec. 4 ; as to date of writ, ib., see sec. 5 ; as to indoraement d 
place of trial, see Or. 30, r. I ; as to the commencement of other causes and matlan, 
see Or. 1, r. 1 ; as to amendment of writ, see r. 2, infra ; as to duration of writ, 
see Or. 6, r. 1 ; as to concurrent writs, see Or. 5, r. 12 ; as to renewal of writs, tee 
Or. 6, rr. 1, 2 ; as to loss of writ, ib., r. 3 ; as to service of writ, see Or. 7, Or. 8; 
as to service on Commonwealth or a State, see Jtul, Act, sec. 63 ; as to appearance 
to writ, see Or. 9 ; as to issue of writ, see Or. 49, r. 3 ; as to leaving copy on issue 
of writ, see r. II, in/ra. Where the writ is for service without the jurisdiction, 
the indorsement of the claim must show that the subject matter is within the 
provisions of Or. 8. 

The fee payable on sealing a writ of summons for commencement of an action 
is 10s. ; Rule of Court, October 6th, 19G3. 

Amendment 2. The indorsement required by the last preceding rule shall not 

Of. E Or. 3 r.2. ^ invalid by reason of failure to set forth the precise ground of com- 
plaint, or the precise remedy or relief to which the plaintiff considers 
himself entitled. 

The plaintiff may, by leave of the Court or a Justice, amend the 
indorsement so as to extend it to any other cause of action or any addi- 
tional remedy or relief. 

As to amendment see High Court Procedure Act, sees. 23, 24, Or. 24 ; of 
writ of summons, see Or. 24, r. 1. A plaintiff may, in his statement of claim, alter, 
modify, or extend his claim without amending the Indorsement of the writ. Or. 
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16, r. 1. The fee on sealing an amended writ of summons is 58. ; Rule of Court, 
October 6th, 1903. 

3. Actions shall be of two kinds, actions in personam and actions Kinds of actions. 

-•*. ^^r^ Cf., A.R., 1894, 

%n rem, r. 4. 

E. Or. 2, r. 7. 

4. Actions for condemnation of any property, or for recovery of crown actions. 
any pecuniary forfeiture or penalty, shall be instituted in the name of Cf.g a.b., isw, 
the King. 

5. The title of actions shall be as set forth in the Appendix. ' Title of actions. 

6. A writ of summons for the commencement of an action shall Form of writ, 
be in such one of the forms in the Appendix as is applicable, with such „.' 3, 7. ' * 
variations as circumstances require. 

A writ of summons was set aside on the application of the person served on the 
ground that no defendants* names appeared therein ; Goil/rey v. President of the 
Sydney School 0/ Arts, 10 W.N. (N.S.W.), 146. 

7. When a writ is issued from a District Registry, and any writ issupd 
defendant neither resides nor carries on business in the State in which Registrj-. 

the Registry is situated, there shall be a statement upon the face of the ^' » ^' ^'* ^' '* ^* 
writ that such defendant may, at his option, cause an appearance to be 
entered either at the District Registry or at the Principal Registry, or 
to the like effect. 

As to issue of writs from District Registry and appearance, see H.C.P. Act, 
sec. 6. 

8. A writ of summons to be served out of the jurisdiction, or of writ for 8er\'ice 
which notice is to be given out of the jurisdiction, may be issued juri?dicnion. 
without leave. ^- ^'' ^' '• ^• 

Cf., E.0r.2,r.4. 
The corresponding English rule requires leave to be obtained before service 
of writ out of the jurisdiction. 

As to the issue of concurrent writs for service without and within the juris- 
diction, see Or. 5, r. 2 ; as to the cases in which a service of a writ is allowed out 
of the jurisdiction, see Or. 8, r. 1 ; as to form of writ for service beyond the juris- 
diction, see Appendix, Form 3. 

Partners without the jurisdiction cannot be sued in the name of the firm ; 
Alfred Shaw ds Co. v. Drake and Stubbs, 8 Q.L.J., 12; Sharp v. Ball, 19 V.L.R., 
459. 

9. Notice of a writ to be given out of the jurisdiction shall be in Form for 

the form in the Appendix, with such variations as circumstances require, notice for scnice 

out of the 
As to form of notice to be served in lieu of writ beyond the jurisdiction, nf e. o 2 6 
see Appendix, Form No. 4. 
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Time for 10. The time to be limited in the writ of summons for the 

limited by writ, appearance of any defendant shall be the time next hereinafter specified, 
ct,<i.0r.5,r.9. according to the place of service, that is to say : — 



Copy to be left. 
Cf., E. Or. 5, 



When the Place of Service is— 


Time for AjjpearaDce. 


(1) Within the Commonwealth— 




If the writ is to be served within the State in which 




the Registry from which it is issued is situated ... 


Fourteen days 


If the writ is to be served within a State adjacent to 




the State in which the Registry from which it is 




issued is situated 


Twenty -one days 


In any other case 


Twenty-eight dayi 


Provided that if the writ is to be served in the State 




of Queensland, or the State of South Australia, 




or the State of Western Australia, at a place dis- 




tant more than 600 miles from the Registry from 




which the writ is issued an additional time shall 




be allowed of 


Seven days 


(2) Beyond the Commonwealth— 




If the writ is to be served in New Zealand ... 


Forty-two days 


If the writ is to be served in British New Guinea or 




Fiji 


Three months 


If the writ is to be served elsewhere 


Six months 



For the purposes of this rule the State of Tasmania is to be 
deemed to be adjacent to the States of New South Wales, South Aus- 
tralia, and Victoria, and the State of Queensland is not to be deemed 
adjacent to the State of South Australia. 

Distances are to be reckoned according to the nearest route 
ordinarily used in travelling. 

As to appearance, see Or. 9 ; as to computation of time, see Or. 45 ; as to tenn 
month, meaning calendar month, see Acts Interpretation Act 1901, sec, 22 (H 
Where the time limited by a writ of summons for appearance was incorrectly 
stated, it was held to be irregular. An amendment was allowed to be made, aod 
the amended writ was ordered to be again served ; Scougall v. Parke d: Lacy Cbi 
L^rf.,(1902)Q.W.N.,23. 

11. The plaintiff, or his solicitor, shall, on presenting any writ 
of summons for issue, leave with the officer a copy of the writ, and of all 
the indorsements thereon, and the copy shall be signed by or for the 
solicitor leaving it, or by the plaintiff himself if he sues in person. No 
praecipe shall be required. 



As to issue of writ, see Or. 49, r. 3. 
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ORDER V. 

Concurrent Writs. 

1. The plaintiff in any action may, at the time of, or at any time Concurrent writ, 
during twelve months after, the issuing of the original writ of summons e, or. 6, r. i. 
issue one or more concurrent writs. Each concurrent writ shall be 

dated as of the same day as the orio^inal writ, and shall be marked with 
a seal bearing the word " Concurrent," and the date of issuing the con- 
current writ ; and such seal shall be impressed upon the writ by the 
proper officer : Provided always that any such concurrent writs shall 
only be in force for the period during which the original writ in the 
action is in force. 

Original writs remain in force twelve months, but may be renewed from time 
to time ; Or. 6, r. 1 ; as to month meaning a calendar month, see Acts Interpretation 
Act 1901, sec. 22 (6). The fee on sealing a concurrent writ for the commencement 
of an action is 28. 6d. ; Rule of Court, October 6th, 1903. 

2. A writ of summons to be served out of the jurisdiction, or of concurrent wriu 
which notice is to be given out of the jurisdiction, may be issued and within and 

... ., ,.,.,.. without the 

marked as a concurrent writ with a writ to be served withm the juris- jurisdiction. 
diction ; and a writ of summons to be served within the jurisdiction ^'' ^' ^^' ^*' *"* ^ 
may be issued and marked as a concurrent writ with a writ to bo served 
out of the jurisdiction, or of which notice is to be given out of the 
jurisdiction. 

As to service of writ out of the jurisdiction, see Or. 8. 

ORDER VI. 

Renewal of Writs : Lost Writs. 

1 . Original writs of summons shall be in force for twelve months oritfinai writ in 
from the date thereof, including the day of that date, and no longer : months, but nay 

be renewed. 

but if any defendant therein named has not been served within that cr.E.or. 8. r.i. 

time, the plaintiflf may, before the expiration of the twelve months, 

apply to the Court or a Justice for leave to renew the writ ; and the 

Court or Justice, if satisfied that reasonable eflforts have been made to 

serve such defendant, or for other good reason, may order that the 

original or concurrent writ of summons be renewed for six months from 

the date of renewal, including the day of that date, and so from time to 

time during the currency of the renewed writ. 

The writ shall be renewed by being marked with the word 
** Renewed," and with a seal bearing the date of the day, month, and 
year of the renewal ; which seal shall be provided and kept for that 
purpose at the Registry, and shall be impressed upon the writ by the 
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proper officer, upon delivery to him by the plaintiff or his solicitor of a 
pni?cipe to that effect. 

A writ of summons so renewed shall remain in force and be 
available to prevent the operation of an}^ Act whereby the time for the 
commencement of the action is limited, and for all other purposes, from 
the date of the issuing of the original writ. 

As to concurrent writ, see Or. 5 ; as to month meaning a calendar month, tee 
AciH Inter prtt€t,tion Act 1901, sec. 22 (6). The fee payable on sealing a renewed 
summons is 5s. ; Rule of Court, October 6th, 1903. 

Evidence of 2. The production of a writ of summons purporting to be marked 

cf. E. Or 8 r «> ^^^^ t^® ^eal of the Court, showing it to have been renewed in manner 

aforesaid, shall be sufficient evidence of its having t)een so renewed, and 

of the commencement of the action as of the date of the original writ, 

for all purposes. 

As to date of writ, see High Court Procedure Act, sees. 4, 5. 

Lost writ. 3. When a writ of which the production is necessary has been 

Cf.,E.or.8,r.3. j^^^^ ^j^^ Court or a Justice, upon production of a copy thereof, and 

upon being satisfied of the loss, and of the correctness of the copy, may 

order that the copy shall be sealed and served, or otherwise made use 

of, in lieu of the original writ. 

As to sealing writ, see High Court Procedure Act, sec. 4 (1), (2); as to 
service, see Or. 7. 

Where the order of a Judge at Chambers has been lost, the same Judge mar 
on proof of the loss and of the terms of the original order, allow an order to be 
drawn up in identical terms with the lost one, but may also at the same time 
recjuire an order to be drawn up reciting the loss of the original order, that the 
loss and terms of the original order have been satisfactorily proved, and that a 
similar order has been allowed ; Follttti v. Fofletti, 2A V.L.R., 62. A duplicate 
of a lost citation in a divorce suit was allowed to be issued ; McHugh v. McHwgk, 
20 A.L.T., 45. 

ORDER VII. 

Service of ORiGiNATiN(i Proceedings. 

1. Gentirally, 

Personal service. 1- Unless otherwise prescribed or allowed, service of an origi- 

cf., E.^()r. 0. nating proceeding shall l>e made personally. But personal service shall 
not be re(iuired when the party to be served, by his solicitor, undertakes 
in writing to accept service, and enters an appearance. 

An *' originating proceeding" means the document by which a cause or 
matter is commenced ; Or. 1, r. 1. 

As to substituted service, see rr. 8, 9, iitfta ; as to service out of the juris- 
diotion, see Or. H. 
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A solicitor failing to enter an appearance in pursuance of his written under- 
taking is liable to attachment ; Or. 9, r. 9. 

As to service on partners or firms, see Or. 36, rr. 5, 6 ; as to time of day for 
service, see Or. 45, r. 7 ; as to service generally, see Or. 47. 

Where a writ has not been personally served the service may be set aside ; 
Xewlonv. ire6«<er, 6S.C.R. (N.S.W.), 12; Hudson Bros, v. Wilkinson, 6 W.N. 
(N.S.W.), 114. 

For observations upon personal and substituted service generally, see Rudd v. 
John OnjfUhH Cycle Co, Ltd., 23 V.L.R., 350. 

2. Personal service shall be effected, in the case of a writ of Personal service, 

how effected. 

summons, originating summons, or other document authenticated by q., or. lo, r. 2. 
signature or seal, by delivering to and leaving with, or offering to 
deliver to and leave with, the person to be served, a copy of the writ, 
summons, or other document, in such a condition as to be open for 
examination, and at the same time showing him the original writ, 
sununons, or other document, if he requires it ; and, in the case of any 
other document, by delivering or offering to deliver it to the person to 
be served in such a condition as to be open for examination. 

As to applications made by originating summons, see Or. 1, r. 1 ; as to 
personal service of other documents, see Or. 47, r. I ; as to substituted service, see 
rr. 8, 9, infra. Or. 47, r. 2 ; as to service on partners or firms, see Or. 36, rr. 5, 6. 

2. On FartictUar Defendants, 

3. When a husband and his wife are both parties to a cause or Hugband and 

wife. 

matter, they shall both be served unless the Court or a Justice other- e. or. 9, r. 3. 
wise orders. 

As to actions by and against married women ; see Or. 2, r. 13. 

4. When an infant is a party to a cause or matter, service on infanis. 
his father or guardian, or, if he has none, then upon the person with ^' ^'- *» *" *• 
whom the infant resides or under whose care he is, shall, unless the 

Court or a Justice otherwise orders, be deemed good service on the 
infant ; but the Court or J ustice may order that service made or to be 
made on the infant himself shall be deemed good service. 

As to actions by and against infants, see Or. 2, rr. 12, 15, 17 ; as to substi- 
tuted service on infant, see note to r. 8, infra, 

5. When a person of unsound mind is a party to a cause or Lunatics, 
matter, service on the committee, if any, of his person or estate, as the cf.,E.0r.9,r. 5. 
case may be, or, if he has not been found or declared to be of unsound 

mind, or if he has been so declared but a committee of his person or 
estate, as the case may be, has not been appointed, service on the 
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person with whom he resides or under whose care he is, shall, unless 
the Court or a Justice otherwise orders, be deemed good ser^-icc on 
such party. 

As to actions by and against lunatics, see Or. 2, rr. 14, 17. 

3. On Corporations and other Bodies. 
Service on 6. In the absence of any statutory provision resrulatin^ ser^'ice 

corporations, "^ "^ , ® ® 

Ac, of process, an originating proceeding to be served on a corporation 

^^go^egate, whether incorporated under the laws of the Commonwealth 
or of a State or not, may be served on the mayor or other head officer, 
or on the town clerk, manager, or other chief officer, of the corporation 
within the Commonwealth ; and when by any Act provision is made 
for service of any legal process upon any corporation, or upon any 
society or fellowship, or any body or number of persons, whether 
corporate or unincorporate, an originating proceeding may be served in 
the manner so provided. 

The wording differs somewhat from that of the rules in force in certain States, 
where the words ** clerk " or ** secretary " occur. In Queensland the word "clerk,** 
in 31 Vict., No. 4, sec. 14, was held to mean a clerk in the nature of a secretary or 
principal officer ; Paferson v. A. U. S. N. Co., 2S.C.R. (Q.), 9 ; Woodland \, Oodd 
Bicych Co.^ 9 Q. L.J., 28. Compare also Bnwden BroH. ami Co. v. The Im/Hrial 
MaHne dbc. Co. , ( 1 90*2) S. K. (X. S. W. ), 257. Service on a foreign corporation cannot 
be effected by service on an agent ; HendaU v. Oceanic Steam Xavigation Compaupf 
17 W.N. (N.S.W.), 157; or on an agent appointed for certain special business: 
Glanvillt V. J. H. Lippincott Co., 17 W.N. (N.S.W.), 74; or on the late manager 
of a corporation, after the corporation has ceased to reside within the jtirisdictioa ; 
Bakf^r v. Walhr Sons and Bartholomew Ltd., 18 W.N. (N.S.W), 282. Where a 
company had no registered office within Victoria, but carried on business there 
through an agent, who was not one of the persons mentioned in the Victorian rule, 
service on him was held not to be good service on the company ; AfcCue v. -4. C. S. 
X. Co., 15 V.L.R., 332. Service of a summons, to be heard before Justices, on a 
person in Victoria, who was the corresponding secretary of a foreign company, 
having its registered office in London, but carrying on business in Victoria, was 
held to be a good service on the company ; Kelly v. Qiieen^s Birthday U. G. Af. Co., 
21 V. L. R. , 335. Service of a writ upon an agent of a foreign corporation appointed 
by a registered power of attorney to defend actions in Victoria, on behalf of inch 
corporation, whose power of attorney had been revoked, but the revocation not 
registered prior to the service of the writ, was held bad service ; Budd v. John 
Griffiths Cycle Co., 23 V.L.R., 350. 

A foreign company is not carrrying on business in Victoria by reaaon only of 
the fact that it employs a commercial traveller to take orders on commission in 
that State, and to transmit them to its office abroad ; Pearce v. Tower M, d:X. Co., 
24 V. L.R. , 506. As to residence of a foreign corporation within the jurindictioo, 
see H.C.r. Act, sec. 6, supra, p. 215. 
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4. Indorsement of Date of Seroice. 

7. The person serving a writ of summons shall, within three Jj^^^™®°* *^ 
days after the service, indorse on the writ the day of the month and Jhreedoys! 
week of the service thereof; otherwise the plaintiflF shall not, without Cf.E. Or. 9, r. 
leave of the Court or a Justice, be at liberty, in case of default of 
appearance, to proceed as upon default ; and every affidavit of service 

of the writ shall mention the day on which such indorsement was 
made. 

As to proceedings in default of appearance, see Or. 10 ; as to method of 
computing time limited by this rule, see Or. 45. 

A failure to indorse the writ as required by this rule is not a sufficient ground 
to set aside judgment by default ; Kellaway v. Enurson^ 4 Q.L.J., 56. 

5. Substituted Service, 

8. If it is made to appear to the Court or a Justice that a party Substituted 

service may be 

is from any cause unable to effect prompt personal service, or service in allowed. 

any other prescribed manner, of the originating proceeding, or any *' ' '•'**- 

other proceeding requiring service, the Court or Justice may make such 

order for substituted service, or for the substitution for service of 

notice, by advertisement or otherwise, as is just. 

As to personal service, see rr. 1, 2, supra ; as to evidence required on 
application, see r. 9, infra ; as to service out of the jurisdiction, see Or. 8 ; as to 
substituted service of other documents, see Or. 47, r. 2. 

Persons served is Substitution.- Substituted service has been ordered 
ou an auctioneer selling land on behalf of the defendant, where the land formed 
the subject-matter of the action ; Wilkie v. Fattorini, 1 S.C.R. (E.), (N.S.W.), 32 ; 
on the solicitor of a party ; Ktr v. Panton, 12 W.N. (N.S.W.), 161 ; Inre Federal 
Ice Co. Ltd., 7 B.C. (N.S.W.), 24; Lonsdale v. Batman, 1 W. & W. (E.), 341 ; 
O'SnIiivan v. ffmn, 7 V.L.R. (E.), 109 ; Howne v. Campbell, 7 V.L.R. (E.), 145 ; on 
a general agent ; Bohs v. O'Callaghan, 2 W. & W. (E.), 156 ; on a special agent ; 
Diihitj V. Shannon, 1 W. W. & a'B. (E.), 25 ; on the chief officer of a foreign firm 
carrying on business within the jurisdiction but not registered there ; Neville v. 
yattomtl F. and Af. Inn. Co., 1 Q.L. J., 23 ; on a relation ; Connolly v. Connolly, 19 
W.N. (N.S.W.), 144; Homer y. Homer, 1 W. & W. (I.E. & M.), 33 ; on arelation 
who acte<l as a manager of defendant's business within the jurisdiction ; Alfred 
Shaw ct* Co. V. Page, 7 Q.L.J. (N.C.), 26 ; on a liquidator under a voluntary 
liquidation, it appearing that the company had ceased to carry on business and had 
no registered office ; In re Imperial Deponit Bank, 10 Q.L. J. (N.C.), 55. 

Service by Advertiskments.— As to service by means of advertising, see 
Rt Smith, 1 W.W. & a'B. (LE. & M.), 1 ; McXulty v. McNulty, ih., 85. 

Defendant without the Jurisdiction. — It Mas held in Allen v. Allen^ 
(1902) S.R. (Q.), 306, by Critfith, C.J., that where one of several defendants to an 
action could not l)e served by reason of his absence in parts unknown, that an order 
n.c. 17 
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Evidence. 

E. Or. 10, r. 1. 



for substituted service should be obtained. In Alfred Shaw db Co. v. Page^ 9 Q.LJ. 
(N.C.), 26, where a writ was issued for service within the jurisdiction, the plaiDtifr 
being aware that, at the date of the writ, the defendant was without the jurit- 
diction, and a concurrent writ for service without the jurisdiction was taken oat, 
personal service of the concurrent writ, and the order for service on a person within 
the jurisdiction was ordered. In the State of Victoria the only power to issae 
against and serve a writ on a British subject residinac out of the jurisdiction is 
given by sec. 69 of the Judicature Act 1883 (No. 761). See Payne v. Fink, 24 
V.L.R., 471, and authorities refer rred to in argument. 

In Boss v. Callaghan, 2 W. & W. (E.), 156, substituted service on trustees 
of an infant out of the jurisdiction was refused, but an order was made to serre 
him out of the jurisdiction, the service to be accompanied with a notice thu, 
failing the due appointment of a guardian, the plaintiff would apply for the 
appointment of a nominee of his own as a guardian. 

9. Every application to the Court or a Justice for an order for 
substituted or other service, or for the substitution of notice for service, 
shall be supported by an affidavit setting forth the grounds upon which 
the application is made. 

As to affidavits generally, see Or. 32. 

Affidavits setting forth Geounds of Application. — The affidavit in 
support should state how the service is proposed to be effected ; London Di^corad 
«i:c. Bank v. Daish, 11 A.L.T., 180. Some reasonable probability should bethown 
that the method of service to be adopted may bring knowledge of the writ to the 
defendant ; Londvn DUcount <L'C. Bank v. Daish, 16 V.L.R., 325. The order rosy 
be made, although the inquiries as to the defendant's whereabouts, which form the 
basis of the application, are made prior to the issue of the writ ; Grovtt Mc Viiiy «1* Co. 
V. 5arita«, 20A.L.T.,1. 

Setting Aside Substituted Service. — Quatre, whether a person on whom 
an order for substituted service has been made has a right to move to set it aside : 
House V. Campbell, 7 VL.R. (E.), 145. 



ORDER VIII. 
Service out of the Jurisdiction. 
In certain cases 1 . An originating proceeding, or notice thereof, may be served 

service of writ, /. i i? -ii • 

Ac. allowed out out of the jurisdiction of the Court in an\' of the following cases, that 

of Jurisdiction. * ./ o 

Cf , e. Or. 11, is to say : — 

r. 1. 

(1) When the subject-matter of the cause, so far as it con- 
cerns the party to be served, is — 

(a) Ijand or other property situate within the 
Commonwealth, with or without i-ents or profits 
thereof; or 
(h) Any shares or stock of a corporation or joint 
stock company having its principal place uf 
business within the Commonwealth ; or 
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(c) Any instrument or thing affecting any such land, 
property, shares, or stock ; 

(2) When any contract in respect of which relief is sought in 

the cause against the party by w^y of enforcing, re- 
scinding, dissolving, annulling, or otherwise affecting, the 
contract, or by way of recovering damages or obtaining 
any other remedy against the party for a breach thereof, 
was made or entered into within the Commonwealth ; 

(3) When the relief sought against the party is in respect of 

a breach within the Commonwealth of a contract, 
wherever made ; or 

(4) When any act or thing sought to be restrained or 

recovered or for which damages are sought to be 
recovered, was done or is to be done or is situate within 
the Commonwealth. 

In the case of an action, the indorsement of claim on the 
writ of summons shall be in such a form as to show 
that the subject-matter of the action is within the 
provisions of this Rule. 

An originating proceeding is the document by which a cause or matter is 
commenced ; Or. 1, r. 1. 

A writ for service without the jurisdiction may be issued without leave, see 
Or. 4, r. 8. 

As to taking evidence out of the jurisdiction, see H.C.P. Act, sees. 19, 22; 
as to form of writ for service out of the jurisdiction, and indorsement thereon, see 
Appendix, Form 3. 

Jurisdiction over Residents.— The Court in New South Wales was held to 
have jurisdiction to entertain a suit against an alien temporarily resident in the 
jurisdiction, provided he was served while so resident, althou^^h the suit arose out 
of a contract made in France, to be performed in New Caledonia ; Australian 
AMttH Co. Ltd. V. Higginson, 18 N.S.\V.L.R. (E.), 189. See also Homer v. 
Hodgton, 3 W.N. (N.S.W.), 58. The same rule applies to foreign corporations; 
Botcden Bros. v. Imperial M. and T. Ins. Co., (1902) S.R. (N.S.VV.), 257. 

** Within the Commonwealth." — In the following cases arising out of con- 
tracts the Court was held to have jurisdiction ; where the defendants, who were resi- 
dent out of Queensland, agreed to remit to Queensland the proceeds of plaintiff's 
goods sold by them ; Alfred Shaw Jb Co. v. Drake dk Stubbs, 8 Q. L. J. , 12 ; goods sent 
from one State to another on an order received from such other State ; Melbourne 
Chilled BiUter and Produce Co. \\ Downs, 25 V.L.R., .559; Gilles v. Langlands 
Foundry Co., 1 W.N. (N.S.W.), 127; Menzits v. WUliams, 10 W.N. (N.S.W.), 
13 ; upon a promissory note where the presumption was that it was both made and 
delivered in Melbourne; L. Stevenson A Sons Ltd. v. Rosev/tld, 20 A.L.T., 153; 
where a defendant executed a mortgage in England under the Transfer of Land 
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Act over land in Victoria, the place of payment being found by the Court to have 
been in Melbourne, and the breach took place within the colony ; Bank of Vxdona 
V. RobertHon, 23 V.L.R., 3. 

Where, in the course of an action commenced in England by a company wboK 
registered office is in Victoria, against defendants resident in England, a contract 
is made in England between the parties, but no place of performance is mentiooed 
therein, the Court of the colony will infer that the contract was to be performed id 
England, where it was made; Mdhourne. Chilled Butter Co. Ltd. v. Warrkkj^ 
V.L.R., 346. 

Am to British 2. If the party to be served is a British subject, the Court or a 

•ubjecU r ^ 47 

reridiriK beyond Justice, upoii being satisfied by affidavit that the subject-matter of the 

wealth. cause is such that, under the provisions of the last preceding Rule, the 

Cf., E.Or. 11, ... ,. , , . i. I . . 1. . 

r. 4. originating proceeding may be served out of the jurisdiction, and that 

it was personally served upon a party out of the jurisdiction, or that 
reasonable efforts were made to effect personal service thereof upon the 
party and that it came to his. knowledge, and either that he wilfullj 
neglects to appear in the cause, or that he is living out of the juris- 
diction of the Court in order to defeat and delay the plaintiff, mav 
direct from time to time that the plaintiff or petitioner shall be at 
liberty to proceed in the cause in such manner and subject to sudi 
conditions as the Court or Justice thinks fit. 

"British Subject." — A company Mhich carried on business in a Britiih 
possession out of Victoria was held not to be a " British subject " ; Moor* x. 
Moody rille Lands d' Saicmill/i Co., 20 V.L.R., 2*26; approving Letnpri*^rf.,\. Xtr 
Pinnacle Group Silver Minimj Co.^ 25 V.L.R., 36:> ; Gonntll v. AtiV/ <C* Co., 7 
W.N. (N.S.W.), (). 

Partners out of the Jcrisdiction. — A firm carrying on business out of 
the jurisdiction, and not carrying on business witliin the jurisdiction, cannot be 
sued ill the name of the Hrm, and the writ cannot be served on it as a firm. In 
such a case the plaintitf must sue the members of the firm individually, and the 
writ must be served on the members individually; Sharp v. Bali d- Eili*, I? 
V.L.R., 4r)0 ; Sha^c t(- Co. v. Drake d- StuhhA, 8 Q.L.J., 12. 

*' Wilful NE^iLECT to Appear." — It is not sufficient to state in theaifidaric 
that the defendant was *' personally served,'' and to show that although a reasoo- 
able time had elapsed within which the defendant might have appeared, do 
appearance had been entered. It is necessary to set out facts sufficient to satisfr 
the judge that the neglect to appear is wilful. Where the defendant, who was 
described in the writ as an accountant, was stated to have been personally serrcd 
at Fremantle (W.A.), witli a copy of the writ, and notice that if he ne{;lect«d » 
appear, plaintiff might apply to the Court for leave to procee<], it was held thert 
was not sutficient evidence of wilful neglect ; Pnmier v. Peacock, 19 V.L.R.,39j, 
not followed ; Qniun v. Macartney, 18 V.L.R., 42, followed ; Hoart v. Jentin*, 
21 V.L.R., 117. Compare also, L. Stivenxon d'Sonnv, Hartle, 4 A.LuH, (C.N.),5l 
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3. When the ori<nnating proceeding is an instrument under the A8 to foreigmers 
® ® ^ ^ r?8i(iinjr out of 

seal of the Court, and the defendant is neither a British subject nor in ^^^ Juriadiotion. 

Cf E Or 11 

British dominions, notice of the instrument, and not the instrument r. 6. 
itself, is to be served upon him. Such service shall have the same 
force and effect as service of a writ of summons or other originating 
proceeding upon a British subject ; and by leave of the Court or a 
Justice, upon their or his being satis6ed by affidavit as aforesaid, the 
like proceedings may be had and taken thereupon. 

As to effect of service of writ on British subject out of jurisdiction, see r. 2, 
Bupra, 

For form of notice, see Appendix, Form 4. 

ORDER IX. 

Appearance. 

1. Gejieral. 

1. A defendant shall enter his appearance to a writ of summons Appearance to 
in the District Registry from which the writ was issued, or, at his summoni. 

f f F Or 12 

option, in cases in which he is permitted by this Act to enter it at the rr.' i, 4. * * 
Principal Registry, at the Principal Registry ; according to the 
exigency of the writ. 

As to Registry in which appearance may be entered, see H.C.P. Act, sec. 6 ; 
as to time limited for appearance, see Or. 4, r. 10 ; as to proceedings in default of 
appearance, see Or. 10. 

The fees payable on entering an appearance, for each person, 2s. 6d. ; if by 
a corporation or joint stock company or a company incorporated by Statute or 
Royal Charter, 10s. ; Rules of Court, October 6th, 1903. 

2. A party entering an appearance shall do so by delivering to Modeof 
the proper officer a memorandum in writing dated on the day of its appearance. 

Cf E Or 12 

delivery, and containing the name of his solicitor, or stating that he r. 8. * ' 
appears in person. 

There shall at the same time be delivered to the officer a 
duplicate of the memorandum, which the officer shall seal with the 
official seal, showing the date on which it is sealed, and shall then 
return to the person entering the appearance. The duplicate 
memorandum so sealed shall operate as a certificate that the appearance 
was entered on the day indicated by the seal. 

For entry of conditional appearance, see r. 12, infra. The memorandum 
most contain an address for service ; see rr. 3, 4, t?(/ra ; as to appearance in an 
action against partners, see Or. 36, rr. 7, 8, 9 ; for form of entry of appearance, 
see Appendix, Fonns 6, 9 ; for form of entry of conditional appearance where 
defendant denies the jurisdiction of the Court, see Appendix, Form 7 ; for form of 
affidavit for entry of appearance of a guardian, see Appendix, Form 8. 
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Defendant's 
ftddrew for 
service. 

Cf., E. Or. 12, 
r. 10. 



Defendant 
appearing in 
person. 

Cf., E. Or. 12, 
r. 11. 



Irregular 
memorandum. 

FlctitiouH 
addrew. 

E. Or. 12, r. 12. 



Memorandum of 
appearance. 

E. Or. 12, r. 13. 

Defendants 
appearing by 
same solicitor. 

E. Or. 12, r. 17. 



Notice of 
appearance. 

Cf., E. Or. 12, 
r. 9. 



Ai>pearaiice at 
Principal 
Regit*tr\' to be 
notified by 
telegraph' to 
District 
Registry in 
certain 'cas<-ji. 



3. The solicitor of a defendant appealing b}" a solicitor shall 
state in such memorandum his name or firm and place of business, and 
also, if his place of business is distant more than one mile from the 
Registry at which the appearance is entered, a place to be called his 
address for service, which shall not be more than one mile from that 
Registry, where any proceedings in the action may be left for him. 
And, if the solicitor is only agent for another solicitor, he shall add to 
his own name or firm and place of business the name or firm and pUce 
of business of the principal solicitor. 

4. A defendant appearing in person shall state in such memo- 
randum his address, and also a place, to be called his address for service, 
which sIirII not be more than one mile from the Registry at which the 
appearance is entered. 

5. If the memorandum does not contain such address it shall 
not be received ; and, if the address is illusory or fictitious, the appear- 
ance may be set aside by the Court or a Justice on the application of 
the plaintiff. 

6. The memorandum of appearance shall be in the form in the 
Appendix with such variations as circumstances require. 

7. If two or more defendants in the same cause appear by the 
same solicitor and at the same time, the names of all the defendants so 
appearing shall be inserted in one memorandum. 

8. A defendant shall, on the day on which he enters his appear 
ance, ^ive notice of his appearance, in the form in the Appendix, to the 
plaintiff s solicitor, or, if the plaintiflT sues in person, to the plaintiff 
himself. The notice may be given either by notice in writing served in 
the ordinary way at the address for service, or by prepaid letter directed 
to that address and posted on the day of entering appearance, and shall 
in either case be accompanied by the sealed duplicate memorandum. 

For form of notice of appearance see Appendix, Form No. 9. 

The failure of the defendant to serve a sealed duplicate memorandum of 
appearance does not render the appearance a nullity, and a plaintiff cannot lign 
judgment thereupon as for default of appearance ; Lyman v. FranUin, 15 V.L.R.. 
2. Compare also Xorth Mdhournt A-c. Buildinrj Society v. Vrendenbfrg^ 7 A.L.T., 
38. 

Sa. If a de^fendjint, being entitled to enter his appearance either 
at a District Registry or at the Principal Registry, elects to enter it at 
the Principal Registry, the Principal Registrar shall on the same day, 
at the cost of th<i defendant, notify to the District Registrar hy 
telegraph that tlu» appearance has lx»en entered. 

This rule was included in the Rules of Court of 12th October, 1903. 
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9. A solicitor who fails to enter an appearance in pursuance of g,^^^^^' "*** 
his written undertaking so to do shall be liable to attachment. appearance. 

E Or. 12, r. 18. 

10. A defendant may appear at any time before judgment. If Time for 

*' « o appearance. 

he appears after the time limited for appearance, he shall not, unless r. or. 12, r. 22. 
the Court or a Justice otherwise orders, be entitled to any further time 
for delivering his defence, or for any other purpose, than if he had 
appeared according to the exigency of the writ. 

As to times limited for' appearance, see Or. 4, r. 10. 

11. In an action in rem^ any person not named in the writ may Admiralty 
intervene and appear on filing an affidavit showing that he is interested ^ j^ ^g^^ ^23 
in the res under arrest, or in the fund in Court. Cf.. e. Or. 12, 

' r. 24, 

1 2. A defendant in any cause may enter a conditional appear- Conditional 

appearance. 

ance, denying the jurisdiction of the Court, and shall not thereby be ^ ^ ^g^^ , 24. 
deemed to have submitted to the jurisdiction, except as to the costs Cf., e. Or. 12, 
occasioned by the appearance or by any application under this Rule ; 
and he may thereupon apply to the Court or Justice for an order to set 
aside the service upon him of the originating proceeding, or the service 
upon him of notice thereof, as the case may be. 

Or he may make such application before appearing, and without 
entering a conditional appearance. 

If he enters a conditional appearance, and does not make such 
application promptly, the Court or Justice may set aside the conditional 
appearance with costs, to be paid by the defendant by whom it was 
entered. 

If the application is made and dismissed, the conditional appear- 
ance shall be struck out, and the defendant may enter an appearance as 
in other cases. 

For form of entry of conditional appearance, see Appendix, Form No. 7 ; fonn 
of notice of conditional appearance Appendix, Form No. 9. 

As to tlie entry of an appearance other than a conditional appearance being a 
waiver of objection to the jurisdiction, see QranoicHki v. Shaw, 7 Q.L.J. , 18 ; North 
Britith Fire Ijis. Co. v. Scottish Imperial Fire and Life Insurance Co., 1 Q.L.J., 
143 ; Ptrkins v. Wifliam^ 17 W.N. (N.S.W.), 135. 

In Victoria a defendant may enter an appearance to a writ of summons 
" under protest," and, in doing so, he does not waive any objections he may have 
to the form or service of writ ; HaiUey <b Co. v. Henry, 21 V.L.R., 646. 

Where an unconditional appearance has been entered by mistake, a Judge 
can, l>efore notice of appearance has been served, make an ex parte order giving 
the defendant leave to enter a conditional appearance ; Glasf^onl Cook d* Co. v. 
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Wm. Hiffson <fc Co., 20 A.L.T., 260. Leave may be granted to an interested party, 
not a defendant, to enter a conditional appearance, in order to apply to set aside 
the writ; Main v. Duerdin, 7 A.L.T., 139. 

2. Persons under Disability. 
Appearance by ] 3. An order for the appointment of a guardian ad litem of an 

Cf., E. Or. 16, infant in an action shall not be necessary, but the solicitor applying to 

r. 18L * * * • r? 

enter an appearance for the infant shall make and file an atfidavit in 
the form in the Appendix, with such variations as circumstances 
require. 

As to actions by and against persons under a disability, see Or. 2, r. 12, 
€t 8tq. ; as to proceedings when no appearance is entered, see Or. 10, r. 1. For 
form of affidavit, see Appendix, Form No. 8. 

Guardian (uf 14. An infant .served with an originating proceeding in any 

other than cause or matter, not being an action, may appear on the hearing of the 
Cf., E. Or. 16, cause or matter by a guardian ad litem in all cases in which the appoint- 
ment of a special guardian is not provided for. An order for the 
appointment of such guardian shall not be necessary, but the solicitor 
by whom he appears shall previously make and file an affidavit as in 
the last preceding Rule mentioned. 

other cases. 15. When proceedings in any cause or matter are directeil to be 

Q. Or. 12, r. 26. (.Qu^jnued against an infant, or an infant is at liberty to attend any 

proceedings in a cause or matter, he shall appear as in the last preceding 

Rule directed. 

As to change of parties, and order to carry on proceedings when an infant is 
a party aflfected, see Or. 11, rr. 4-7. 

ORDER X. 

Default of AppEARAycE. 
Default of 1 When no aT)pearance is entered to a writ of summons for a 

apiMarance by * ^ 

of uSaourST™^" defendant who is an infant or a person of unsound mind who has not 

"**"^* been so found or declared, tlie plaintiff shall, before proceeding with 

the action against the defendant, apply to the Court or a Justice for an 

order that some proper person be appoint^xl as guardian of the defendant, 

by whom he may appear and defend the action. 

Notice of Such an order shall not be made unless it appears that tlie writ 

application. • /• t_ 

Cf., E. Or. 18, of summons was duly served, and that notice of the application was, 



. 1. 



after the expiration of the time allowed for appearance, and at least six 
clear days before the day in such notice named for hearing the applica- 
tion, served upon or left at the dwelling-house of the penion with whom 
or under whose care the defendant is then residing, and also, if the 
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defendant is an infant not residing with or under the care of his father 
or guardian, served upon or left at the dwelling-house of the father or 
guardian, if any, of the infant, unless the Court or Justice at the time 
of hearing the application dispenses with the last-mentioned service. 

When a guardian has been appointed, he shall have the same 
time for appearance after the service of the order on him as if it were a 
writ of summons. 

As to actions by and against persons under a disability, see Or. 2, r. 12, et 
eeq. ; as to entry of appearance by persons under a disability, see Or. 9, r. 13, et 
stq. ; as to the times limited for appearance to writs of summons, see Or. 4, r. 10 ; 
as to service upon infants and persons of unsound mind, see Or. 7, rr. 4, 5 ; as to 
computation of time fixed by this rule, see Or. 45. 

A guardian ad litem, cannot be appointed on the application of the plaintiff 
until after the infant has been served ; Dodgson v. Oinn, 3 V.L.R. (E.), 74. 

In Buchanan v. Smithy 9 A.L.T., 203, a solicitor was assigned in preference 
to a layman as guardian ad litem to an infant defendant resident out of the juris- 
diction and who had not appeared to the action or appointed a guardian ad litem. 

2. When a defendant fails to appear to a writ of summons, and ^^^^^^ of 

^* ' appearance 

the plaintiff is desirous of proceeding upon default of appearance under ifeneraiiy. 

Cf., K. Or. 13f 

any of the following Rules of this Order, he shall, before taking such '• 2. 
proceeding upon default, file an affidavit of service of the writ, or of 
notice in lieu of service, as the case may be. 

Default of appearance of the defendant at the trial ; see Or. 30, r. 16. 

Plaintifif must serve the writ of summons and file an affidavit of service 
before signing judgment, even though the defendant's solicitor has undertaken 
to accept service ; Cobum v. Brotchie, 16 V.L.R., 6. 

3. When the writ of summons is indorsed for a debt or liquidated JfJ^JJ^nS^^ 
demand only, and the defendant fails, or all the defendants, if more indorsed. 

Cf., E. Or. 18, 

than one, fail, to appear thereto, the plaintiff may enter final judgment r. s. 
against such defendant or defendants for any sum not exceeding the 
sum indorsed on the writ, together with interest at the rate claimed by 
the indorsement at the rate agreed upon, if any, or, if no rate is claimed 
to have been agreed upon, at the rate of five per centum per annum, to 
the date of the judgment, and costs. 

Where a claim is for a liquidated demand and the defendant has not 
appeared hut consented to judgment, the proper practice is for the plaintiff to 
enter final judgment in default of appearance, and not to apply to enter judgment 
by consent ; Green v. Boice, 23 V.L.R., 349. 

As to fee payable on entering judgment, see Rule of Court, October 6th, 
1903, sub-title " Drawing up and Entering Judgment." 
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r. 6. 



diSlnd^everai ^' ^^^^^^ ^^^ ^^^'i*' ^^ indorsed for a debt or liquidated demand, 

defendants. ^^^ there are several defendants, of whom some appear to the writ, and 

Cf., E. Or. 13, . . . 

r. 4. others fail to appear, the plaintiff may enter final judgment as by the 

last preceding Rule provided against the defendants so failing to appear. 

Judgment being entered against any defendant does not prejudice the 
plaintiff's right to proceed on action against the others ; r. 10, in/ra. 

Detention of 5. When the writ is indorsed with a claim for detention of iroods 

goods : Damagei. ^ 

Cf., B. Or. 13, and pecuniary damages, or either, and the defendant fails, or all the 
defendants, if more than one, fail, to appear, the plaintiff may enter 
interlocutory judgment against such defendant or defendants, and a 
writ of inquiry may issue to assess the value of the goods and the 
damages, or either, as the case may be, in respect of the causes of action 
disclosed by the indorsement on the writ. But the Court or a Justice, 
instead of issuing a writ of inquiry, may order that the value and the 
damages, or either, shall be ascertained in any other way which the 
Court or Justice directs. 

As to writs of inquiry and references as to damages, see Or. 30, r. 25, fi 
seq. The fee on sealing a writ of inquiry is lOs. Rule of Court 6th October, 
1903. 



Several 
defendants. 

B. Or. 13, r. 6. 



Liquidated 
demand and 
detention of 
ffoods, and 
damages. 

Cf., E. Or. 13, 
r. 7. 



6. When the writ is indorsed as in the last preceding Rule 
mentioned, and there are several defendants, of whom some appear to 
the wnt, and othei-s fail to appear, the plaintiff may enter interlocutory 
judgment against the defendants so failing to appear. And in that 
case the value of the goods and the damages, or either, as the case may 
be, may be assessed, as against the defendants suffering judgment by 
default, at the same time as the trial of the action or issue therein 
against the other defendants. But the Court or a Justice may order 
that instead of proceeding to such trial, the value and the damages, or 
either, shall lx> ascerUiined by a writ of inquiry as directed by the last 
preceding Rule, or in any other way which the Court or Justice directs. 

As to writs of inquiry and references as to damage, see Or. 30, r. 25. 

7. Wiien the writ is indorsed with a claim for detention of goods 
and pecuniary damages, or either, and is further indorsed for a debt or 
liquidated demand, and any defendant fails to appear to the writ, the 
plaintiff may enter final judgment against him for the debt or liquidated 
demand, with interest and costs, and may also enter interlocutory 
judgment for the value of the goods and the damages, or either, as the 
case may he, and may proceed as provided in Rules 5 and 6 of this 
Order. 



As to writs of incjuiry and reference as to damages, see Or. 30, r. 25. 
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8. Any judgment by default under this Order may be set aside fu"*JJ,|"*b* 
or varied by the Court or a Justice upon such terms as to costs or «*«'^"*^ 

, . - -, T . , 1 .. E. Or. 18, r. 10. 

otherwise as the Court or Justice thinks fit. 

As to setting aeide judgment by default of pleading, see Or. 23, r. 11 ; by 
default of appearance at trial, see Or. 30, r. 18 ; as to relief against judgment and 
orders, see Or. 34 ; as to staying proceedings, see Or. 38. 

The failure to endorse on the writ the day and month of service is not a 
sufficient ground for setting aside a judgment by default ; Ktllaway v. Emerson^ 
4 Q.L.J., 56. Judgment by default was set aside on terms in Reynolds v. Foden^ 
2 Q.L. J., 41. There is an mherent power in the Court to prevent an abuse of its 
proceedings, and a judgment will be set aside if the circumstances of the case 
require it ; Ltvy d: Co. v. Bryant ^ 4Q.L.J., 125. 

9. In all actions not by this Order otherwise specially provided J[J^^UU^nce in 
for, in case any defendant does not appear within the time limited by Sthenviw ' 
the writ for appearance, the plaintiff may, upon filing a proper affidavit p?^^ded for. 
of service and a statement of claim, proceed in the action as if the ^'» ^- ^^' ^^' 
defendant had appeared. 

As to filing statement of claim in Registry when no appearance entered, see 
Or. 14, r. 7. 

** Filing Statement of Claim."— Where a statement of claim had not been 
filed, the Court would not at the trial accept the defendant's consent to be bound 
by the proceedings. The delivery is imperative ; Emhlxng v. Perry, 23 V.L.R., 70. 
Under special circumstitnces where serious consequences mignt otherwise result, 
the Court at the trial might dispense with a strict adherence to this rule, but in 
ordinary circumstances M'ill decline to do so. Any defendant appearing may raise 
the objection that the plaintiff is not then in a position to get a judgment against a 
co-defendant who has not appeared by reason of the non-filing of a statement of 
claim against him, if his presence is necessary for the protection of the party 
appearing ; Crowley v. SandhurH and Northern District Trustees Co., 23 V.L.R., 
661. See also Falkingham v. Harbinson, 24 V.L.R., 764. 

Where there is no appearance to a writ indorsed for trial without pleading, 
the plaintiff should proceed by filing a statement of claim ; as the provisions of 
Or. 13 apply only to cases in which an appearance has been entered ; Machin v. 
Edward'i, 27 V.L.K., 134. 

10. In any case in which a plaintiff enters judgment under the Effect of 
provisions of this Order against any defendants who fail to appear, the default. 
entry of judgment shall not, nor shall the issue of execution thereon, ^'m e. Or. is, 
prejudice his right to proceed in the action against the other defendants. 

As to entry of judgment against one of several defendants, see rr. 4-6. 

ORDER XI. 
(Change of Parties. 
1. A cause or matter shall not become abated by i-eason of the abated where 
marriage, death, or insolvency of any of the parties, if the cause of ^nthmw!^'***" 
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Cf., E. Or. 17, action survives or continues, and shall not become defective by the 
'• ^- assignment, creation, or devolution of any estate or title pe'udente lite. 

As to parties generally, see Or. 2. 

In Victoria it has been held that where the rights of the parties are ascer- 
tained in a suit, one of the defendants to which has since died, the Court maj 
order the payment out of part of the fund in Court, without the suit being 
revived; Camtron\, M'Xamara, 11 V.L.R., 664. 

Where after the date of a conditional order for foreclosure, one of the 
defendants has become insolvent, his assignee must be joined ; Bramfield v. 
Cramer, 1 A.L.R., 152. 

After a liquidator of a company has made his return to the Registrar- 
General in accordance with sec. 129 of the Companits Act 1890 (Vic), the Court 
has no jurisdiction to grant an injunction restraining the dissolution of the 
company. The company is dead after the return made ; John Birch dr Co. v. The 
Patent Cork Asphalt Co. Ltd., 21 V.L.R., 268. 

In case of 2. In case of the marriage, death, or insolvency, or devolution 

marriage, Ac., ^ i . « , « t 

or devolution of of estate by Operation of law, of any party to a cause or matter, the 

ettat*. Court ^ "l \ .... . , , , * 

may order Court or a Justice may, if it 18 necessary for the complete settlement of 

BuccesHor to be '' " * . 

"^•de a party or all the questions involved, order that the husband, personal repre- 

notice. sentative, trustee, or other successor in interest, if any, of the party 

shall be made a party," or shall be served with notice in such manner 

and form as hereinafter prescribed, on such terms as are just, and may 

make such order for the disposal of the cause or matter as is just. 

As to obtaining of such order ex parte, see r. 4, infra ; as to service upon 
continuing and new parties of order and indorsement thereon of notice requiring 
entry of appearance, r. 5, infra ; us to discharge of order on application of person 
affected, see rr. 6, 7, infra. 

In case of 3. In case of an assignment, creation, or devolution of any 

assignment, t»«i . i .-ii' 

creation, or estate or title pe^mente lite, the cause or matter may be continued bv 
devolution of . i i 

esute or title, or against the person to or upon whom the estate or title has come or 

action may be *^ 

continued. devolved. 

E. Or. 17, r. 3. 

Order to carry 4. When by reason of marriage, death, or insolvency, or any 

on proceedings. f \ 

Cf., E. Or. 17, other event occurring aft^r the commencement of a cause or matter, 
'• *• and causing a change or transmission of interest or liability, or by 

reason of any person interested coming into existence after the com- 
mencement of the cause or matter, it becomes necessary or desirable 
that any person not already a party should be made a party, or that 
any person already a party should be made a party in another capacity, 
an order that the proceedings shall be carried on between the con- 
tinuing parties and the new party may be obtained ex parte^ either by 
any continuing party, or by any person who is made a party, on appli- 
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cation to the Court or a Justice, upon an allegation of such change, or 
transmission of interest or liability, or of such person interested having 
come into existence. 

If the party applying to be made a party as plaintiff is an 
infant, the application must be made by him by his next friend. 

As to service on new parties of the order continuing proceedings and the 
indorsement thereon of notice requiring entry of appearance, see r. 5, infra ; as to 
discharge of order on application of person affected, see rr. 6, 7 ; as to appointment 
of next friend, see Or. 2, rr. 15, 16 ; as to appearance by infant, see Or. 9, rr. 13, 14. 

With respect to a similar Victorian rule. Or. 17, r. 4, Williams, J., observed : 
" I am inclined to think that that rule applies only to cases where an event has 
happened which involves a transfer of interest by operation of law, i.e., the words 
' or any event,* are ejundtm generM, and mean something about which there is no 
doubt, which in law operates to effect a change or transfer of interest. This is 
borne out by the subsequent words, by reason of any person interested coming into 
existence after the commencement of the cause or matter. I am not firmly wedded 
to that opinion, but that is the inclination of my opinion " ; Godfrey v. Forrest^ 19 
19 V.L.R., 395. It is no objection to the adding of executors as parties that the 
proceedings were instituted nnder an assumed designation ; The Trent Brewfry v. 
Lthan€,2\ V^.L.R., 283. 

On the death of a defendant against whom a judgment with costs had been 
obtained, and which has not been satisfied before the death, an application for 
leave to add his executors as parties to the action should be made ex parte ; 
Chambers v. Farrar^ 14 V.L.R., 561. Where an interim injunction had been 
granted against the Registrar of Titles, who subsequently resigned his position as 
Registrar, an order was made that his successor be defendant in his place ; Henry 
V. Dick, 18A.L.T., 108. 

5. Every order made under the last preceding Rule shall, unless service of order 
the Court or Justice otherwise directs, be served upon the continuing action, 
parties, and also upon each such new party, unless the person making ^'s.^*^*^' ^^' 
the application is himself the only new party ; and the order shall 

from the time of such service, subject nevertheless to the next two 
following Rules, be binding on the person served therewith ; and every 
person served therewith who is not already a party to the cause or 
matter shall be bound to enter an appearance thereto within the same 
time and in the same manner as if he had been served with a writ of 
summons. Notice of such obligation to appear shall be indorsed on 
the order before service. 

As to time limiticd for appearance to writ, see Or. 4, r. 10 ; as to entry cf 
appearance, see Or. 9 ; as to service of documents generally, see Or. 47. 

6. When any person who is under no disability, or who is Application to 
under no disability other than coverture, or who, beini? under some ^y K*^'^" ""^''' 

•' » » o no dw ibility^or 

disability other than coverture, has a guardian ad litem in the cause or ***a[jjf.^* 
matter, is served with an order made under Rule 4 of this Order, he cf., E. or. it, 

r. 0. 
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may apply to the Court or a Justice to discharge or vary the order at 
any time within eight days after the time allowed for appearance. 

As to computation of the time limited by this rule, see Or. 45. 

df 'Knt*" ""*^*''^ ^* ^^^'^ *"y person who is under any disability other than 

SialSTan^ coverture, and has no guardian ad litem in the cause or matter, ]» 

E. Or. 17, r. 7. served with an order made under Rule 4 of this Order, he may apply 
ti> the Court or a Justice to discharge or vary the order at any time 
within eight days after the time allowed for the appearance of his 
guardian ad litem when duly appointed ; and until the period of eight 
days has expired the order shall have no force or effect as against the 
last-mentioned person. 

As to computation of time limited by this rule, see Or. 45. 



Death of lole 

Slaintifl or 
etendant. 

Of., E. Or. 17, 

r.a 



8. When the plaintiff or defendant in a cause dies, and the 
cause of action survives, but the plaintiff or the person entitled to 
proceed fails to proceed, the defendant, or the person against whom the 
cause may be continued, may apply to a Justice for an order requiring 
the plaintiff or the person entitled to proceed to do so within such 
time as is ordered : And in default the Justice may order the cause to 
be dismissed for want of prosecution, with or w^ithout casts, as in other 



For dismissal for want of prosecution, through default of pleading, see Or. 2S, 
r. 1 ; through failure to give notice of trial, see Or. .30, r. 7. 

ORDER XII. 



Summons for 
directions. 

Cf., E. Or. 30, 
r. 1. 



Summons for Directions. 

1. Any party to an action may, at any time after the appear- 
ance of any defendant who is affected thereby, take out a general 
summons for directions. 

The summons shall specify the matters as to which clirections 
are desired, and shall be addressed to and served upon all such parties 
to the action as may be affected thereby. 

As to authority for applications for directions being heard in Chambers, 
see Jud. Aciy sec. 16; and by a State Judge; f6., sec. 17. This order applies 
onlv where an appearance has been entered by a defendant. 

As to application by party to whom summons is addressed for directions as 
to interlocutory proceedings ; ru^c, r. 5, infra. The summons must be served two 
clear days before the return day thereof ; Or. 40, r. 5. Any subsequent appli- 
cation shall be made by summons, which shall be set down for further hearing on 
two days' notice ; r. 6, xnfrn.. The fee payable on sealing a summona for directiooi 
is 58. ; Rule of Court 6th October, 1903. 
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The above rule, like that formerly in force in Victoria, is pennissive. 
Under the present Victorian r. 1, Or. 30« it is obligatory, tCB in England, to take 
out a summons for directions. The cases decided under both rules, however, are 
here quoted, but the decisions under the former Victorian rules must not be taken 
as indicating the present Victorian practice. 

Object of Summons.— A general summons for directions is the proper 
way to raise all matters between the parties. Under it any matter can be brought 
under the notice of the Judge up to the time of trial ; Nicholson v. Roff^ 6 A.L.T., 
203. It should be taken out in all cases, and a party taking out a special summons 
for a matter which might have been included in a general summons will have to 
pay the costs occasioned by it; Laffy v. Dougharty^ 6 A.L.T., 251 ; Forsyth v. 
President, tf-c, of the Shire of Dtindas, 7 A.L.T., 45; Australian M. L. F. Co, 
Ltd. V. London CharUred Bank, 7 A.L.T., 65; Nicholls v. Crispe, 8 A.L.T., 1 ; 
Watkins v. Whiting, 8 A.L.T., 11 ; Danby v. Mayorof Melbourne, 27 V.L.R.,413. 
See also r. 6, infra, and Victorian practice thereunder, and r. 7, infra. The object 
of the order was to prevent costs by holding out an inducement to the taking out of 
an omnibus summons at the earliest possible stage of the action ; Garon v. Garon, 
8 A.L.T., 65. On the return of a summons for directions the parties should, as 
far as possible, attend with their respective cases reasonably prepared so that all 
points arising, or which may be likely to arise in the proceedings, should be <lealt 
with on the first application. Any subsequent application will be at the risk of 
the party applying as to costs ; Dunldey v. Hill, 22 A.L.T., 139. 

Failure to appear at Hearing.— Where the plaintiff takes out a 
summons for directions in an action to which the defendant has entered an 
appearance, and at the hearing of the summons for directions the defendant does 
not appear, the proper order to make is to direct the defendant to deliver his 
defence within a limited time, and otherwise to adjourn the summons ; Twomey 
V. WcOsh, 27 V.L.R., 723. 

2. Upon the hearing of the summons, the Court or Justice shall, interi^utory 
so far as practicable, make such order as is just with respect to all the cf., e. Or. so, 

r. 2. 

interlocutory proceedings to be taken in the action before the trial, and 
as to the costs of such proceedings, and more particularly with respect 
to the following matters : — Pleading, particulars, admissions, discovery, 
interrogatories, inspection of documents, inspection of real or personal 
property, examination of witnesses, place and mode of trial. 

The operation of these Rules with respect to proceedings to be taken as to 
any matters particularly specified in this rule is subject to any direction given 
upon the summons for directions ; r. 8, infra. The Justice may thus modify the 
Rules by an order made on the hearing of the summons. As to pleading, see 
Or. 14, et seq. ; as to particulars, see Or. 15 ; as to admissions, see Or. 27 ; as to 
discovery, see Or. 26 ; as to inspection, see Or. 26 ; as to examination of witnesses, 
see Or. 31 ; as to place and mode of triaU see Or. 30. 

Striking out Pleadixcj.— Holroyd, J., stated in Smith v. President dbc. of 
the Shire of St. Arnaud, 8 A.L.T., 53, that he did not know of any authority for 
taking an application to strike out pleading under a general summons for directions. 
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In Mihon v. Sirickfand, 8 A.L.T., 90, Higinbotham, C.J., remarked: "It 
(Or. XXX., r. 1) applies to all proceedings previous to trial. Every applicatioB 
previous to trial can be taken under a general summons for directions. I certaiolj 
think an application to strike out a pleading can be brought under a genenl 
summons. ' ' 

Interrogatories axd Discovery.— Under the repealed VictorUn Order 
30, it was held that applications for leave to deliver interrogatories and for dis- 
covery of documents ought to be made on the general summons for direction*: 
Wtigall v. Macpherson, 6 A.L.T., 250; Awitraiian M. L. F. Co. Lid. v. L<md(m 
Charttrtd Bank, 7 A.L.T., 65. The Victorian Judges decided that applicatiou of 
this nature when not brought under a general summons for directions should be 
made tx jtarU, and that a special summons ought not to be taken out ; Weigalt f. 
Macphtrson, 6 A.L.T., 250 ; Watnon v. Watson, 7 A.L.T., 139 ; Crotpther v. Jiobb, $ 
A.L.T., 23. Application was made by summous for directions, on behalf of tbc 
defendant, for discovery and interrogatories. The summons was granted, the 
interrogatories not to be delivered until after the discovery was ma<le, which was to 
be done within fourteen days ; Davey v. Harcourt, 7 A.L.T., 73, 

Since the new rules were passed it has been held that where uponasummoK 
for directions taken out by the pluintiffan order was made {int^r alia) to the eflifct 
that the plaintiff and defendant be mutually at liberty to deliver interrogatorio, 
there need be no service of the order for interrogatories by the defendant as 
the plaintiff ; Johnnton v. The Equitahh, L. A. Socy. of the U. S.,2S V.L.R., 7i 
It has been held that no affidavit is necessary upon which to base an applicatioo 
for discovery and inspection of documents before delivery of a statement of cUim, 
but the Judge in granting such application may act upon the facts as statsd 
by counsel from their instructions; Smith v. Stw Dempsey^s G.M. Co., 29 
V.L.R., 100. 

Examination of Witnessj-s.— On a summons for directions a plaintiff, 
who after the issue of a writ left Queensland Mith her hu8l>and to reside per- 
manently in England, was on her own application granted an order that she and 
another witness might l)e examined in Sydney before an examiner; Slender \, 
Mathian (190S), Q.W.N., 4(5. 

A general summons taken out on l)chHlf of plaintiff, aske«l for leave to 
deliver interrogatories, and for a commission to examine witnesses abroad, and 
for further directions. On the hearing of the summons it was intimated that the 
interrogatories were not required, and that the only question was the issue of the 
commission, wliich the Judge refused and dismissed the whole summons. On appeal 
it was held that the Judge was right in dismissing the whole summons ; liiitnumdo 
v. KiMmowlo, 12 V.L.K., 101. 

Mode of Trial. — The Victorian rule means that the party who desires a 
jury indicates such desire at the stage of summons for directions and does not in 
any way alter the rights of the parties ; Joxtphu v. Colt, 28 V.L.R., 719. 

As to power of Court or Justice to order a trial with a jury, see H.C.P. 
Act, sec. 12, Or. 30, r. 2. 

Adjoummer.t. 3. The further hearing of the summons shall be adjourned from 

Q. Or. 20, r 3. ^-^^^ ^^ ^j^^^^ ^^^^jj ^^xq conclusion of the action. 

As to subseijuent applications, see rr. 0, 7. 
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4. No affidavit shall be made or used on the hearing of the no affidavit 

summons except by special order of the Court or Justice. ^j g q^' ^ 

r. i. ' 

5. On the hearing of the summons, any party to whom the parties to apply 

summons is addressed shall, so far as practicable, apply for any order or '^'' **^'^^»o'»8- 
directions as to any interlocutory matter or proceeding in the action '• *• 
which he desires. 

6. When such a summons has been taken out, any application subsequent 

1 /. 1 • /» 1 1. ,. . applications. 

subsequent to the first hearing of the summons for any directions as to ^^f ^ ^)^ ^o 
any interlocutory matter or proceeding by any party shall be made '' ^' 
under the summons, which shall be set down for further hearing on two 
clear days' notice to the other party, stating the nature of the 
order or directions intended to be asked for. 

As to adjourning the hearing of the summons from time to time, see r. 3, 
gupra. 

The practice of the Court in Victoria under Or. XXX. (1900), r. 5, the 
corresponding rule, lias thus been stated by A'Beckett, J. : — **I have been asked 
in this Court by counsel to state the views of the Bench as to the proper practice 
under rule 5 of Order 30. It is a small matter, but there is doubt in the profes- 
sion as to the mode of applying thereunder. Supposing an order for directions has 
been made directing interrogatories or particulars to be delivered, and then the 
answers to the interrogatories are insufiicient or the particulars defective, it has 
been said in such cases that the more convenient course is to apply by an ordinary 
summons, instead of interposing the delay occasioned by the two days' notice 
required under rule 5. The construction which has been put upon this rule by the 
Bench is that it would be unnecessary, in such cases as I have mentioned, to give 
the two-days* notice ; the parties may apply by summons, and this direction in 
the rule is only to apply as to matters which might have been included in the 
original summons for directions. I state now, after consultation with other 
members of the Bench, that this may be accepterl as the correct practice, and that 
these matters and matters of this sort may be brought before the Court by way of 
summons. Speaking for myself, supposing the notice had been given instead of 
the summons being taken out, I should not refuse to deal with it on that account." 
In re A.B.y 27 V.L.R., 128. The summons for directions should be entirely 
disposed of by the Judge who hears it, and should not be adjourned unless it 
exhibits some complications. If it be not so adjourned any further applications 
for directions by any party should be by notice and not by summons, and need 
not necessarily be made to the Judge who heard the summons for directions ; " 
JJe/bourue and Metroix)litan Board of Worki v. Melbourne T, Jb 0. Co. Ltd,, 27 
V.L.R., 174. 

7. Any application by any party which might have been made Costs of 
at the first hearing of the summons shall, if granted on any subsequent application, 
application, be granted at the costs of the party applying, unless the ^^'^ ^' ^^- ^* 
Court or Justice is of opinion that the application could not properly 

have been made at the first hearing of the summons. 

As to costs, see note to r. 1 , supra. 
11. c. 18 
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Effect of order. 
Q. Or. 20, r. 8. 



8. The operation of these Rules with respect to the proceedings 
to be ta-ken by the parties as to any of the matters particularly 
specified in Rule 2 of this Order shall be subject to any directions 
given upon the summons for directions. 

The matters specified in rule 2 are :— Pleading, particulars, admis&iooi, 
discovery, interrogatories, inspection of documents, inspection of real and personal 
property, examination of witnesses, place and mode of trial. 



Indorsement. 

Cf., E. Or. 18a, 
r. 1. 



Notice of trial. 

Cf., E. Or. 18a, 
rr. 2, 0. 



Defendant may 
a|>i>ly for 
Mtatement of 
<'laim. 

Cf., E. Or. ISa, 
r. 3. 



ORDER XIIL 
Trial without Pleadings. 

1. When the indorsement of the writ of summons in an action 
contains a statement sufficient to give notice of the nature of tiie 
plaintiff's claim or of the relief or remedy sought in the action, the 
plaintiff may also indorse on the writ a notice stating that if the 
defendant appears the plaintiff intends to proceed to trial without 
pleadings. 

As to indorsement of writ of summons, see Or. 4 ; as to power of Court or 
Justice to direct trial of issnes, see H.C.P. Act, sees. 13, 14 ; as to trial d 
questions of law and of fact without pleadings, see Or. 29. 

2. When the writ is so indorsed, no pleadings shall be required 
or delivered, except by order of the Court or a Justice ; and the 
plaintiff may, at the expiration of ten days after appearance, serve 
notice of trial without pleadings. 

As to computation of time limited by this rule, see Or. 45 ; as to notice of 
trial generally, see Or. 30, r. 1, et seq. 

In Victoria a corresponding rule was held to apply only to cases where an 
appearance had been entered by the defendant, and that where there was no 
appearance to a writ claiming specific performance, and which was indorsed wilh 
notice that if the defendant appeared the plaintiff intende<l to proceed to trill 
without pleadings, that the plaintiffs proper course was to file a statement of cUim 
and proceed as directed by Or. 13, r. 12 (Vic.) ; Machiii v. Edicanls, 27 V.L.R., 
134 (Hood, J.) In Queensland, Griffith, C.J., held that where the writ is indorwd 
for trial without pleadings, the action must go to trial and cannot be set down on 
motion for judgment ; Alltn v. Alltn, 1902 S.R. (Q.), 306. 

3. When the writ is so indorsed, the defendant may, within ten 
days after appearance, apply to a Justice for an order for the deliverr 
of a statement of claim, and on such application the Justice may order 
that a statement of claim shall be delivered, in which case the action 
shall proceed as if no such indorsement had been made ; or may order 
that the action shall proceed to trial without pleadings. In the latter 
case, the Justice may, if he thinks fit, further order that either party 
shall deliver particulars of his claim or defence within a time to be 
specified in the order. 
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As to raising special defences, see r. 5, infra ; as to particulars, see r. 4, 
in/ra, and Or. 15 ; as to statement of claim, see Or. 16 ; aa to discovery, see 
note to Or. 26, r. 8. 

4. If the Justice orders that the action shall proceed to trial Particulars, 
without pleadings, and makes no order as to particulars, all defences r. V. 
shall be open at the trial to the defendant. 

When particulars are ordered to be delivei*ed, the parties shall 
be bound by the particulars so far as regards the matters in respect of 
which the order for particulars is made. 

As to notice of special defences, see r. 5, infra ; as to particulars, see Or. 15. 

5. When the writ is so indorsed, and the defendant does not Special defences, 
make application under Rule 3 of this Order, he shall not be allowed ^''5.^ ^^^' ^^^* 
to rely on a set-off or cross-claim, or on the defence of infancy, 
coverture, fraud, a Statute of Limitations or discharge under the laws 

relating to bankruptcy or insolvency, unless within ten days after 
appearance he gives notice to the plain tijff, stating the defence upon 
which he so relies, and, in the case of a set-off or cross-claim, or of the 
defence of fraud, giving particulars thereof ; but all other defences 
shall be open at the trial of* the defendant. 

If the plain tifi sets up in reply to a set-off or cross-claim any 
such defence as hereinbefore enumerated, he shall give like notice thereof 
to the defendant before giving notice of trial. 

As to pleading by way of set-off and cross-action, see Or. 14, r. 3. 
• The word ** of " is a misprint ; see corresponding rule in Queensland, Or. 21, r. 5. 

ORDER XIV. 
Pleading Generally. 
L Every pleading shall contain a statement, as brief as the Pleading to 

8tat« niat-eri*l 

nature of the case allows, setting out the material facts on which the 'acts and not 

evidence. 

party pleading relies to support his claim or defence, as the case may costs of prolix 
be, but not the evidence by which they are to be proved ; and shall, cr^^E^Or 19 
when necessary, be divided into paragraphs, numbered consecutively, "* -*** 
and each containing, as nearly as may be, a separate allegation. Dates, 
sums, and numbers may bo expressed in figures or in words. Every 
pleading shall be signed by the solicitor of the party, or by the party 
himself if he sues or defends in person. 

The Court or a Justice in adjudging the costs of the action shall 
at the instance of any party, and may without any request, inquire 
into any unnecessary prolixity, and may order the costs occasioned by 
the prolixity to be borne by the party responsible for it. 
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No pleading is defective on technical ground of want of form ; r. 28, infra. 
Where further particulars are necessary the Court or Justice may order them, see 
Or. 15 ; as to statement of claim, see Or. 16 ; defence or cross-claim, see Or. 17; 
reply and subsequent pleadings, Or. 19 ; matters pending action, Or. 20 ; demurrer. 
Or. 21 ; default in pleadings, Or. 23 ; amendment, Or. 24 ; H.C.P. Act, as. 23, 24 ; 
as to pleading to a return to a writ of mandamus, see Or. 41, r. 21 ; pleadings in 
prohibition. Or. 41, r. 27 ; as to information of quo u^arrait/o and defence and subse- 
quent proceeding, see Or. 41, r. 34, H seq. Paragraphs containing evidence may 
be struck out ; see note to r. 31, ivfra. 

Material Facts. — The statement of claim should contain the material facta ; 
Rudduckx. Clarke, 6 A.L.T., 45. The precise nature of a representation alleged to 
be fraudulent is a material fact, which should not be omitted from the statement 
of claim ; Demilly v. Harris 6 A.L.T., 21. In a statement of claim for the recovery 
of a statutory penalty, it is not necessary to allege that the act was done contn 
formam statuti; Attorney -General v. Syme, 11 V.L.R., 544. The question erf 
whether an agreement is in writing or not is a material fact, and, as such, ought 
to be set out; Coldwefl v, Hehir, 11 A.L.T., 57; CiUtanc^. v. ThompiOH, 10 
A.L.T., 40. A pleading in the form indicated by Rules of (>ourt is good, however, 
even though, in alleging a contract, it fails to set forth whether the contract wu 
verbal or written. Particulars of these facts will, however, be ordered to be given ; 
O'Day v. Reid db Co. Ltd., 24 V.L.R., 67. Matters which go merely to the question 
of costs are not material facts for pleading ; Ricketts v. Fraser, 8 A.LT., 21 ; 
Sundercombe v. Stnbb, 15 V.L.R., 509. It is not sufficient that the allegation oft 
material fact may be inferred from the heading of the writ. Such a fact must be 
pleaded in the statement of claim itself ; Bontock v. Edgar, 24 V.L.R., 677. A 
statement of claim alleging negligence on the part of a defendant discloses no 
cause of action unless it also alleges a duty owing by the defendant to the plaintiff, 
and a breach thereof ; Cotttrv. Buchanan, 2 A.L.R., 301. As to two defendants 
being sued in respect of same tort in one action, see Mendoza v. Mayor Ac. of 
Melbounit and the Metropolitan Board of Workn, 22 V. L. R. , 61 1. If a gift is relied 
on the motive of the giver is not a material fact. The mere circumstance that certain 
facts make it probable that a gift would be made does not make them material 
facts ; McNaughton v. Chirntide, 19 A.L.T., 121. In a suit brought to impeach a 
grant from the ("rown, the claim must set out a distinct ground of forfeiture as a 
foundation of its prayer; Attorney -G tneral \. Goldsmith, 15 V.L.R., 638. A 
paragraph in a claim will not be allowed to stand because it is, or might be, a 
material statement with reference to an application proposed to be made for an 
interlocutory judgment ; Fiorina v. The Bank of Victoria, 17 V.L.R., 183. Where 
a plain tifi's claim mus for money lent and interest, and the statement of claim did 
not show that the lending was in Victoria, or that the repayment was to be made 
in Victoria, it was held the statement of claim was sufficient, and it lay on the 
defendant, if it was part of the answer that the contract was made or to be per- 
formed out of the country, toalllege that fact ; Morrison v. N. Z. L. «fc J/. A, Co. 
Ltd., 22 V.f^.R., 209 ; (1898) A.C., 349. In an action against a shire council for 
misfeasance it is necessary in Victoria for the plaintiff to alles;e that he is a rate- 
payer or a councillor, or has an interest in the shire ; Dobfon v. Shire of Femiru 
Onlly, 17 V.L.R., 606. In Victoria it would appear that a plaintiff who sues a 
married woman must allege in his statement of claim that the defendant had 
separate property at the time the contract sued upon was made ; Frtthold L dt B, 
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Co. of Awftra/ia Ltd. v. Mercer ^ 17 A.L.T., 40. Where a defendant is sued in 
the writ in a representative capacity the statement of claim should allege that he 
is sued in such capacity ; Jiennick v. Robertson^ 20 V.L.R., 165. 

As to what allegations are necessary in an action against trustees for wilful 
default, see HiUchings v. Snoioden^ 23 V.L.R., 118. 

In an action for oral defamation, the defendant pleaded facts excusing the 
publication, using the words of sub-sees. 3, 4, 5 of sec. 17 of the Defamation Law of 
Queensland, but without giving any further details, it was held that the defence was 
properly pleaded ; Sharpe v. WoolUy^ 9 Q.L.J., 175. Cf., Smith v. Afusgrove^ 11 
V. L. R. , 440. Inconsistent defences may be pleaded together ; Buyolick v. 
VrenderberQf 9 A.L.T., 1 ; ColdwtU v. Hehir, 11 A.L.T., 57. A statement ii\ a 
defence in an action for wrongs that the alleged injuries were occasioned by a 
certain instrument, and that the defendant had not the care and management of or 
any property in such instrument, is not only an allowable, but a very proper 
defence to put on the record ; Blackburn v. Mayor of Melbourne^ 6 A.L.T., 154. 
In pleading the defence of lien it is not necessary for the defendant to set out all 
matters necessary to constitute such defence ; Binhop v. Gardiner^ 21 V.L.R., 750. 
It would appear that the absolute assignment of a debt, followed up with proper 
notice, affords, under the JwiicatureAct (Vic), a good defence to an action brought 
by the assignor ; Baron v. Yatchaw Irrigation and Water Sup/jfy 7Vm<<, 23 V.L.R., 
at p. 488. 

Where in an action the statement of defence, which had been drawn by 
the defendant, a foreigner, in person, was not divided into paragraphs, nor indorsed 
as required by the Rules, and contained other irregularities, but, nevertheless, 
showed a substantial defence, the technical objection was set aside, and the case 
was allowed to go to trial ; Quetmland Piano and Warehouse Co. v. Ktenig, 
Queensland Dig. , col. 203. 

2. Except in cases in wliich no pleadings are required the Delivery of 

plcadini^ 

plaintiif shall, at the time and in the manner prescribed by Order Qf g q^ iq^ 
XVI., deliver to the defendant a statement of his claim, and of the '* 
relief or remedy to which he claims to be entitled. The defendant 
shall, at the time and in the manner prescribed by Order XVII., 
deliver to the plaintiif his defence, if any ; and the plaintiif shall, at 
the time and in the manner prescrilx*d by Order XIX., deliver his 
reply, if any, to the defence. 

As to the way in which pleadings should be delivered, see r. 7, infra ; as to 
the times for delivering a statement of claim, see Or. 16, r. 4 ; of defence or 
cross-claim. Or. 17, rr. 6, 7 ; of reply. Or. 19, r. 1. No delivery of pleadings allowed 
in vacation ; see Or. 45, r. 3. For power of Court to enlarge or abridge the time, 
t6., r. 6. 

3. A defendant may plead by way of set-oif, or set up by way Set-off and 
of cross-action, against tlie claim of the plaintiff or any of the plaintiffs, Qf g. q^ ig 
if more than one, any right or claim arising out of the plaintiffs claim '* ^' 

or connected with it, whether the set-off or cross-claim sound in 
damages or not ; and the set-off or crdss-claim shall have the same 
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effect as a cross-action, so as to enable the Court to pronounce a final 
judgment in the same action, both on the original claim and on the 
cross-claim. But the Court or a Justice may strike out a defence by 
way of set-off or cross-claim, if in the opinion of the Court or Justice 
the set-off or cross-claim cannot be conveniently disposed of in the 
pending action, or ought not to be allowed, or may order that it shall 
be disposed of separately. 

As to right of cross-action, see Jud. Act, sec. 32. As to reliance on distinct 
grounds of cross-claim, r. 4. As to statement of reliance by defendant upon facU 
or circumstances in pleadings establishing a right of cross-action, see Or. 17, r. 9. 
As to answer by way of cross-action, see Or. 17, r. 10. As to judgment for balance, 
see Or. 17, r. 11. As to pleading matters arising pending action, see Or. 20. 

When the Crown proceeds by way of information under the provisions of 
the Crown Bemedies aiid Liahifity Act 1890 (Vic), a subject is entitled to plead t 
defence by way of set-off against the claim of the Crown as if the matter were a 
civil action between subject and subject ; Tht Queen v. Officer, 20 V.L.R., 187. 

Relief founded 4. When the plaintiff seeks relief in respect of several distinct 

on separate '^ '^ 

facts. claims or causes of complaint founded upon separate and distinct 

grounds, they shall be stated, as far as may be, separately and 
distinctly. And the same rule shall apply where a defendant relics 
upon several distinct grounds of defence or cross-claim founded upon 
separate and distinct facts. 

As to several defences, see r. 1*2, iu/ra. 

ParticuiarH to he 5. If the party pleading relies on any misrepresentation, fraad, 

given in certain t./io ^ r ^' 

caa«8 breach of trust, wilful default, or undue influence, and in all other cases 

e. in which particulars are necessary, particulars, with dates and items if 

necessary, shall be stated in the pleading : Provided that, if the 
particulars are of debt, expenses, or damages, and exceed three folios 
the fact shall be so stated, with a reference to full particulars already 
delivered or to be delivered with the pleading. 
As to giving further particulars, see Or. 15. 

This rule is imperative as to the insertion of particulars when fraud and 
misrepresentation are alleged ; Vai/ v. Gi/mour, 6 A.L.T., 168. 

Where a pleading alleging a balance due did not state by what means that 
balance was arrived at, such pleading was ordered to be struck out as cmbarrasi- 
ing. Pater Hon v. Clarton, 7 A.L.T., 15. 

Printing 6. Pleadings may be either printed or written, or partly printed 

C(., E. Or. 19, and partly written. 

r. 9. 

Delivery b\ 7. Every pleading or other document required to be delivered 

E. Or. 19, r. 10. ^^ ^ P^rty, or between parties, shall bo delivered at the address for 

service, to the solicitor of every party who sues or appears by a 

solicitor, or to the party if he does not sue or appear by a solicitor ; 
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but if no appearance has been entered for any party, then the pleading 
or document shall be delivered by being filed in the Registry. 

As to indorsement of address for service on originating proceeding and on 
memorandum of appearance, see Or. 1, rr. 3, 4 ; Or. 9, rr. 3, 4. As to service 
when no appearance or no address for service, Or. 47 « r. 6. As to service of 
documents generally, see Or. 47. 

The fee payable on filing a pleading required to be delivered when no 
appearance entered is 2s. 6d. ; Rules of Court, October 6th, 1903. 

8. Every pleading shall be marked on the face with the number Markinjr 
of the action, the title of the action, the date of the day on which the p^*®^*"*^- 

' ' ^ E. Or. 19, rll. 

pleading is delivered and the description of the pleading, and shall be 
indorsed with the name and address for service of the solicitor and agent, 
if any, delivering it, or the name and address for service of the party 
delivering it if he does not sue or appear by a solictor. 

As to the title of proceedings, see Or. 1, r. 2 ; as to title of actions, see 
Or. 4, r. i) ; as to title of writ of summons, see App. No. 1 ; as to address for 
service, see Or. 1, rr. 3, 4. 

9. The defence of " Not guilty by statute " shall not be used. Plea of "Not 

^ •^ •^ guilty by 

10. Every allegation of fact in any pleading, if not denied be used. "^ 
specifically or by necessary implication or stated to be not admitted in ^\^' ^^' ^®' 
the pleading of the opposite party, shall be taken to be admitted, Specific denial, 
jexoept as against an infant or a person of unsound mind. * ^' ^*' ^' ^^' 

As to general denial, see r. 15, infra ; as to effect of general denial, see r. 
18, infrtty and effect of denial of contract, r. 19, ii\fra ; when denials in defence, 
see Or. 17, rr. 1-5. 

11. An averment of the performance or occurrence of all Conditions 

* precedent to be 

conditions precedent necessary for the case of either party shall be specified by 

*^ •' r J party denying 

implied in his pleading : And when the performance or occurrence of P«rfo"n*ncc- 
,. . i ■ 1 . , 1 1. . , . Cf., E. Or. 19, 

any condition precedent is denied, the condition must, unless it appears r. u. 

already by implication, be distinctly specified in his pleading by the 

party denying it. 

This rule does not apply to statements forming part of the cause of action. 
It refers merely to conditions precedent to the right to recover ; Freehold Invest- 
Co. v. Mercer, 17 A.L.T., 40. 

12. Any party may, without leave, plead any number of ^^^*^'** *^®'«*>oe« 
separate defences or other replies or answers to the previous pleading <^. or. 22, r. 13. 
of the opposite party. 

As to pleading distinct grounds of defence, see r. 5, mpra, 

1 3. Ekich party must raise by his pleading all matters of fact raise aSfKrounds 
which show that the claim of the oppasite party is not maintainable, reply. 

or that a transaction is void or voidable in point of law ; and all J^.'is^ ^' ^*' 
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grounds of defence or reply, as the ease may be, must be pleaded 
which, if not raised, would be likely to take the opposite party by 
surprise, or would raise issues of fact not arising out of the preceding 
pleadings, as, for instance, fraud, lease, payment, performance, fact* 
showing illegality or invalidity of a contract either by statute or 
common law, or a Statute of Limitations. 

As to payment into Court before or at the time of delivering defence, see 
Or. 18. 

Matters. — All matters which show a claim not to be maintainable most be 
set out ill the defence, either by stating them as matters of fact, or by objectiax 
on a point of law ; Xichol^fon v. The Cofonia/ Mutual Im. Co., 13 V.L.R, 58. 

Where a party intends to rely on previous dealings between the parties to 
add an implied term to a written contract, he must set it out in his pleadings; 
Uiiton V. Chipman, 13 A.L.T., 239. 

Illegality of Contract. — A defendant in an action to establish a partiMr- 
ship who wishes to rely on the illegality of the partnership, the nature of which 
appears by the statement of claim, must plead it ; Hill v. SUwart^ 13 V.L.R.,78t 
In Queensland it was held that the defence of illegality of a contract under Tk 
Supprtsnion of Gambling Act must be specially pleaded, and where no applicatios 
had been made to amend his pleading during the trial, that the defendant ongfat 
not to be allowed to take the benefit of the defence on a motion for judgmeat; 
CampbtU V. RiUy, 9 Q.L.J. (N.C.), 124. 

Statute of Limitations. — These words in a corresponding Victoriai 
rule were held to mean a Statute by which a remedy is barred after a certain time 
and not a Statute which extinguishes a right ; Pearson v. Bueselly 9 A.L.T., 2. 

Departure. 1 4. A pleading shall not raise any new ground of claim, or 

E. Or. 19, r. 16, contain any allegation of fact, inconsistent with the previous pleadings 
of the party pleading it. 

A plaintiff cannot in his reply set up a new cause of nction ; JVarnock v. Vic- 
torian Railway Comminffioners^ 7 A. L. T., 54 ; A ngun v. Jevkim, 14 V. L. R. . 1 1 7. Bt 
is entitled to reply by traverse or confession and avoidance, but he cannot set op in 
his reply a new cause of action altogether on a different state of facts, even althougli 
that new cause might have been pleaded in the alternative in the statement of 
claim. He cannot, in his reply, allege facts which contradict and are inconsistent 
with facts set out in the statement of claim ; Green v. Hoynt, 14 V.L.R., '2ii), A 
reply which is inconsistent with a former pleading and constitutes a departure 
will be struck out ; White v. Derwent and Tamar Ins. Co., 14 V.L.R., 642. 

A plaintiff stated in a reply to a plea by the defendant of the Statute of 
Limitations that she was l)eyond seas when the defendant took possession, fftl^ 
that the paragraph was bad ; Pearson v. llussel/, 9 A.L.T., 2. 

In Henderson v. Thome, 16 A.L.T., 193, it was held that where a plaintiff 
sets up a verbal contract for the sale of land and the defendant raises the Statute 
of Frauds in the defence, the plaintiff in his reply can set up a memorandum in 
writing sufficient to satisfy the Statute. 
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15. It is sufficient for a defendant in his statement of defence General denui. 
to deny generally any allegations in the statement of claim. ^^'{^^- ^^- ^®» 

As to specific denial, see r. 10, fiupra ; effect of denial, see rr. 18, 19, infra ; 
denial in defence, see Or. 17 ; it. 1-5. 

16. When a party admits any allegation in the pleading of the confession and 

avoidance. 

opposite party, and sets up other matter in answer thereto, he must, q q^ 22, r. 17. 
unless he amends his pleading, plead the other matter specifically in a 
further pleading. 

As to amendment of pleadings, see Or. 24. 

17. Either party may, in any pleading subsequent to defence, joinder of issue. 
join issue upon the last preceding pleading of the opposite party. Such ^J'{J^' ^^' ^®' 
joinder of issue shall operate as a denial of every material allegation of 

fact in the pleading upon which issue is joined, but it may except any 
facts which the party is willing to admit, and shall then operate as a 
<lenial of the facts not so admitted. 

As to time for joinder of issue, see Or. 19, 1. 3 ; as to efiect of joinder of 
issue, Or. 19, r. 4. 

A party cannot join issue and plead matters which would be comprised in 
the joinder of issue ; Hearty v. OiUeapit^ 6 A.L.T., 265. Where a reply raises an 
objection at law, a joinder of issue on such objection is unnecessary ; Bancroft v. 
Mayor of South Mtlboxime^ 8 A.L.T., 89. Where the defendant raises a set-off in 
his defence, and not by way of counter-claim, the plaintiff, if he has no new 
matter to plead which would be likely to take the opposite party by surprise or 
to raise issues of fact not arising out of the preceding pleadings, is at liberty to 
join issue on the defence, and such joinder operates as a denial of every material 
allegation of fact in the statement of defence ; Beynolda v. Taylor^ 8 A.L.T., 13. 

18. Subject to the next following Rule and to Order XVII., a E^j^^^Q^ggng,^ 
general denial of an allegation of fact in a previous pleading shall be ^"*'^- 
construed as a denial of the allegation, and of all the alleged circum- '• ^®- 
stances, whether of time, place, amount, 01 otherwise. 

As to specific denials, see r. 10, aupra ; general denial, r. 15, liupra ; effect 
of denial of contract, r. 19, infra ; denial in defences, Or. 17, rr. 1-5. 

19. When a contract, promise, or agreement, is alleged in any Effect of denial 
plea<ling, a bare denial of the same by the opposite party shall be con- ^, g ^^ \^ 
strued only as a denial in fact of the expi*ess contract, promise, or ^' *^* 
agrc»enient alleged, or of the matters of fact fi'om which the same may 

be implied by law, and not as a denial of the legality or sufficiency in 
law of the contract, promise, or agreement, whether wuth reference to 
any Act, or otherwise, or of the authority of any person by whom the 
contract, promise, or agreement, is alleged to have been made. 

As to the effect of a failure to specially plead illegality of a contract, see 
CamphtU v. Rihy, 9 Q.L.J. (N.C.), 124. 
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Effect of 
doconientB to Ix; 
stated. 

B. Or. 19, r. 21. 



Malice, 
knowledge, &e. 

E. Or. 19, r. 2-2. 



Notice. 

E. Or. 19, r. 23. 



Implied contract 
or relation. 

E. Or. 19, r. 24. 



SUted or nettled 
account to be 
alleged. 

Cf., E. Or. 20, 
r. 8. 



Presumptions 
of law. 

K. Or. 10, r. 25. 



Points (tf law 
may ht- rui-^t-d 
hy plead inj,"*. 

Cf.. K. Or. -2:.. 
r. 2. 



20. When the contents of a document are material, it is suffi- 
cient to state the effect thereof as briefly as possible, without aettaog 
out the whole or any part thereof, unless the precise words of the 
document or any part thereof are material. 

As to setting out document at length in demurrer, see Or. 21, r. 6. 

21. When it is material to allege malice, fraudulent intentioii, 
knowledge, or other condition of the mind of any person, it is sufficient 
to allege the same as a fact without setting out the circumstances from 
which it is to be inferred. 

22. When it is material to allege notice to any person of any 
fact, matter, or thing, it is sufficient to allege the notice as a fact, unlen 
the form or the precise tenns of the notice, or the circumstances fron 
which such notice is to be inferred, are material. 

23. When any contract or any relation between any persons is 
to be implied from a series of letters or conversations, or otherwise firom 
a number of circumstances, it is sufficient to allege the contract or 
relation as a fact, and to refer generally to the letters, conversations, or 
circumstances, without setting them out in detail. And if in such cue 
the person so pleading desires to rely in the alternative upon mare 
contracts or relations than one as to be implied from the circumstances, 
he may state them in the alternative. 

24. When the cause of action is a stated or settled account^ the 
same must be alleged with sufficient particulars, but when a statement 
of account is relied on by way of evidence or admission of some other 
cause of action which is pleaded, the same shall not be alleged in the 
pleadings. 

A.s to not pleading evidence, see r. 1, Hujrra. 

25. A party need not in any pleading allege any matter of fiwrt 
which the law presumes in his favour, or as to which the burden of 
proof does not lie upon him, unless it has first been specifically denied 
by the other party : for example, the consideration for a bill of exchange 
when the plaintiff sues only on the bill, and not for the consideration 
as a substantive ground of claim. 

If a plaintiff belongs to a limited class who alone are entitled to invoke the 
aid of the Court, he must allege he is one. If the defendant alleges the plaintiff is 
one of limited class disqualified from seeking it, he must allege it. Ltaky'r. 
Umel, 8 Q.L.J. . 19. 

26. Any party may raise by his pleading any point of law, and 
any point so raised shall, if not previously disposed of, be disposed of bv 
the Justice who ti'ies the action, at or after the trial : Provided that by 
consent of the parties, or by order of the Court or a Justice, made on 
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the application of either party, the same may be set down for hearing 
and disposed of at any time before the trial. 

As to dismiRsal of action, see r. 27, infra ; as to disposal of questions of law 
on demurrer, see Or. 21 ; as to special case on questions of law, see Or. 29. Where 
questions of law are raised upon the pleadings, a Judge may, before the trial of the 
issues of fact, order that the questions of law be referred to the Full Court ; Lane 
V. Ca^ey, 12 V.L.R., 380. In such case the plaintiff should commence, and has in 
every instance the right of reply. Qucert^ whether the argument must not be 
confined to the points raised on the pleadings ; National Bank v. Morrow ^ 13 
V.L.H., 2. Where a defendant raises, in answer to the plaintiff 's statement of 
claim, a point of law which is set down for argument, the defendant has the right, 
on that argument, to begin; The Attorney-General v. Jiden Renard d: Co., 20 
A,L.T., 272. Points of law raised in the defence were ordered to be tried before 
the trial of the action in Graham v. Haig, 6 A.L.T., 158. 

An application for an order to hear the points of law before the trial of the 
facts was refused where the questions of law were in the main dependent upon 
controverted allegations of complicated facts; Wilkinson v, Mulcahey,9 A.L.T., 
135. An application should not be made to strike out paragraphs of a defence 
where they raise debatable points of law. The proper procedure is to raise the 
question of law in the reply, and apply to have the question of law set down for 
hearing hefore the trial ; Healey v. Bank of X. S, FT., 24 V.L.R., 405. Cf., Xew 
Zealand and AttAtraJian Land Co, v. Mclntyre, 11 Q.L.J., 3. Questions of law 
arising on election petitions, were referred by Griffiths, C.J., to the Full Court of 
the High Court, in the cases of. CAan^cr v. Blackwood, Afaloney v. AfcEachai-n, and 
HivHch V. PkillijM, 1 C.L.R. 

27. If in the opinion of the Court or Justice the decision of such i>>"n»«»J o' 

* action. 

point of law substantially disposes of the whole action, or of any Cf., E. Or. 25. 
distinct cause of action, claim of damages, ground of defence, set-off, or 
cross-claim therein, the Court or Justice may thereupon dismiss the 
action or give or make such other judgment or order therein as is just. 

28. No technical objection shall be made to any pleading on the Technical 
ground of any alleged want of form. e. or. i9, r. 26. 

As to amendment of defects or errors, see H.C.P. Act, sec. 23. No pro- 
ceedings in High Court to be invalidated by formal defect or irregularity ; see 
H.C.P. Act, sec. 24. As to setting aside proceedings for irregularity, see Or. 49, 
r. 6. 

29. When a judgment is pleaded the party pleading must, within whenjudgmeni 
ten days after demand by the opposite party, deliver to him a copy of q. y^ 22, r. so. 
the judgment, certified by the proper officer of the Court by which the 
judgment was given. In default of such delivery, the Court or a Justice 

may order the pleading to be struck out or amended. 

As to computation of the time limited by this Rule, see Or. 4o. 

30. The Court or a Justice may order any pleading to be struck striking out 

•^ "^ * " pleading where 

out, on the ground that it discloses no reasonable cause of action or "** rea«)nabie 
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cauHe of action 
or defence 
disclosed. 

Cf., E. Or. 19, 
r. 27. 

E. Or. 25, r. 4. 



Striking out 
pleadings in 
other c&^ea. 

E. Or. 19, r. 27 



ground of defence, or that it shows that the action or defence is 
frivolous or vexatious ; and in any such case the Court or a Justice may 
order that the action be stayed or dismissed, or that judgment be 
entered as upon default of pleading, as may be just. 
See r. 31, ivJrUf and notes thereto. 

Reasonable Cause of Action. — The object of this rule waa to get ricl of 
frivolous actions, and therefore where a statement of claim discloses no reasonable 
cause of action the proper course is to apply under this rule ; Wtedon v. Pedb, 11 
A.L.T., 94. Cf. also. Barker v. Sands ct- McDougall, 16 V.L.R., 719 ; Sheppard 
V. Prince of Wales, dc, Co., 17 A.L.T., 38 ; ColUr v. Buchanan, 2 A.L.R., 301; 
Florins v. The Bank of Victoria Ltd.^ 17 V.L.R., 183. An objection to a writ in 
the nature of a plea to the jurisdiction ought to be taken by demurrer and pki 
and should not be decided on a summary application. The use of the expressMB 
*' reasonable cause" shows that the summary procedure is only intended to be had 
recourse to in plain and obvious cases ; Xew Zealand and Australian Land Co. v. 
Mclntyre, 11 Q.L. J., 3. Cf., Healey v. Bank of N.S. fT., 24 V.L.R., 405 ; Wdl 
V. Bank of Victoria, 16 V.L.R., 2. The Court will not on a summary applicatioB 
decide matters which may be matters of substance, or objections which according 
to the rules of pleading under the Judicature Act ought to be pleaded by the 
defence; Tyler v. Tyler, 13 V.L.R., 657. Where a pleading is intelligible ia 
itself application should not be made to strike it out on the ground that it disdota 
no reasonable answer. Such objections should be taken in the reply ; Smith t. 
President d-c, of the Shire of St. Arnaud, 8 A.L.T., 53. 

• Vexatious Action. — F. sued D. for libel in the County Court but failed to 
prove the alleged libel and was nonsuited with costs. He appealed, but the mling 
of the Court below was upheld. He then commenced a second action in the County 
Court which was stayed until he should pay the costs of the former action. He 
neglected to pay the costs, and subsequently commenced a third action in the 
Supreme Court suing infonna pauperis. The dismissal of the action on the groimd 
of being vexatious was upheld on appeal ; Foran v. Derrick, 14 A. L.T., 284. 

Where the subject matter of an action, even if not strictly res judicata. Km 
l>eeu so dealt with in former actions that, under the circumstances, it would be 
inequitable to allow it to be again raised, the Court in the exercise of its inherent 
jurisdiction to prevent oppression will stay the action ; Merry v. Frastr, 5 A.L.R-, 
5. A defect of parties may constitute a ground for summarily staying an action 
where the Court is satisfied that by no possible amendment can the plaintiff add 
parties against whom the action would l)e maintainable ; ib. 

'M. The Court or a Justice may at any stage of the pro<.'eedings 
order to he struck out or amended any matter in any pleading which i* 
unnecessary or scandalous, or which tends to prejudice, embarrass, or 
delay the fair trial of the action ; and may in any such case order the 
costs of the application to l)c paid as between solicitor and client. 

As to striking out a defence by way of set-off or cross-claim, see r. 3, <upra; 
at the request of a defendant the whole or part of his defence may be struck onl; 
Or. 2*2, r. 3. Where demurrer allowed to part of pleading, that part deemed to be 
struck out ; Or. 21, r. 11 ; as to amendment of pleading ; Or. 24, r. 3, tt itq.; 
H.C.P. Act, sec. 23. 
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Objection to statements in pleading on the ground that they are statements 
of evidence should be taken on summons to strike them out ; Miles v. McJltaraith, 
1 Q.L.J., 33. See also Boyett v. Hamilton, 5 S.C.R. (Q.), 88. Cf., Florirvi v. The 
Bank of Victoria Ltd., 17 V.L.R., 183. 

As to the practice in New South Wales with respect to striking out 
embarrassing pleadings, see Rolin and Innes, Supreme Court Practice (N.S.W.), p. 
42. 

The proper ground for striking out a pleading as embarrassing is that the 
pleading will embarrass the fair trial of the action ; Laffyy. Dougharty, 6 A.L.T., 
236. Application under this rule should not be made unless there is something in 
the pleading really embarrassing. The fact that a pleading may justly be subject 
to criticism is not sufficient to justify a summons under this rule ; Neville v. 
Hansen, 21 A.L.T., 2. A paragraph in a reply which is not necessary will not be 
struck out if It is not also embarrassing, such paragraph being consistent with 
particulars delivered under a statement of claim, and having the effect of making 
the claim clearer ; The Wallace St. Amaud O.M. Co. v. The Lord NeUon O.M. 
Co., 3 A.L.R., 212. Embarrassing pleas were struck out in Jones v. Mullen, 8 
A.L.T., 167 ; Lawlor v. Crinp, 17 V.L.B., 372 ; but an application to strike out 
a counterclaim was refused in P. <t- 0. S. N. Co. v. Britnell, 18 V.L.R., 580. 
Where a pleading is objectionable for want of form an application should be made 
to have it struck out ; Seyffarth v. Aulick, 12 A.L.T., 11. 

Appeal. — The power to strike out being discretionary, there is no appeal 
unless a case is made out showing either inconvenience or injustice would ensue 
from allowing the decision of the Judge to stand ; Murphy v. Chandler, 2 Q.L. J., 
64. 

32. Upon every pleading, except a joinder of issue or a demur- Notice to plead 
rer, there shall be indorsed a notice requiring the opposite party to demurrer!" 
deliver his pleading in reply thereto within the prescribed time. Q- ^^- ^» *"• ^• 

Upon every demurrer there shall be indorsed a notice requiring 
the party whose pleading is demurred to to set the demurrer down 
within ten days for argument. 

As to demurrer, see Or. 21. 

ORDER XV, 
Particulars. 

1. The Court or a Justice may in any case order either party to orier for 
deliver to the other a further and better statement of the nature of the ^^^ .^" ^"* 

Cf., L. Or. 19, 

claim or defence, or further and better particulars of any matter stated ""• ®» ^• 
in any pleading, notice, or written proceeding, upon such terms, as to 
costs and otherwise, as are just. 

As to particulars on summons for directions, see Or. 12, r. 2 ; as to 
delivery of particulars where judgment is sought without pleadings, see Or. 13, rr. 
3y 4 ; as to delivery of particulars with pleading in certain cases, see Or. 14, r. 5. 
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Time >or Application.— Where the defendant requires better pitrticukn 
he must apply promptly, and, if possible, before pleading ; Murtiin v. Uintti 
As'sui-ance Co., 6 S.C.R. (N.S.W.), 262 ; Taylor v. Port, 6 A.L.T., 155. AppUc*- 
tions should be made by the plaintiff, if the statenient of defence is such as would 
entitle him to particulars, before he has delivered his reply. Applications for 
particulars after the party has pleaded will not be granted, unless under special 
circumstances ; Taylor v. Port, 6 A.L.T., 155. Compare also, Ford v. Holder, 17 
W.N. (N.S. W. ), 67. In Dudley v. Webb, 14 V. L.R., 122, particulars were ordered 
after the plaintiff put in a reply to the statement of defence. 

Affidavit ix Support.— On an application for particulars, the applicant 
should file an affidavit stating that the information sought is not within his ovb 
knowledge; CiUtance v. Thompson, 10 A.L.T., 40. When after a defence b 
delivered the defendant applies for further and better particulars, an affidavit in 
support of such application is necessary only for the purpose of showinj;; that the 
discovery asked for is as to matters of which the party applying is ignorant 
Hence when the particulars asked for related to a promise to marry the defendant 
was not required to file an affidavit in support of his application ; Hughes r. 
Logan, 14 V.L.R., 647. Where a plaintiff suing as administratrix asked for par- 
ticulars of a defence of contributory negligence she was not required to tile tt 
affidavit tliat she had no knowledge of the facts constituting the defence ; Hod«mM 
v. Afaxicell, 9 A.L.T., 213. In an application for particulars in an action for t 
litjuidated amount, an affidavit is not necessary stating that the information sooght 
for is not within the applicant's own knowledge, but in actions for damages for • 
breach of contract or on a tort the Court has a discretion to rerfuire such ao 
affidavit or not; Colonial Finance Corporation Ltd, v. Oray, 26 V.L.R, 386; 
Dawson v. Sicordn, 10 A.L.T., 255. 

In What Cases Particulars Ordkred. — The Court has general power to 
order particulars of a demand or defence to be given in a proper case ; Sharpe t. 
Woolhy, 9 Q.L.J., 175. Where a pleader follows a form given in an appendix, 
the pleading is good, but particulars may be ordered ; O'Day v. Rtid, 24 V.LR., 

07 ; Cddwdl v. Hehir, 11 A.L.T., 57. The pleading omitted to state whether! 
contract was verbal or written ; lb. If a defendant sets up a defence of con- 
tributory negligence he may be ordered to give particulars of such defence: 
Hod^man v. Maxwell, 9 A.L.T., 213. The defence of contributory negligence is 
an action of assault is embarrassing, and the proper order to make is that tiie 
paragrapli be struck out and not that the particulars be given ; liea'ion v. Kai^fkl, 

8 A.L.T., 15. 

Particulars were ordered :— Of justitication pleaded to an action for libel; 
Htdrick V. Purse, 6 A.L.T., 222 ; Brown v. 7'ht Brisbane Newspaper Co. (1902), S.R. 
(<^), 69 ; of the persons in whose presence an alleged slander was uttered, afier 
plea pleaded and issue joined ; Ford v. Holdtr, 17 W.N. (N.S.AV.), 67 ; of par 
ticulars of all the facts which the defendant proposed to prove on the follofrio|f 
defence to an action for libel ; *' in so far as the words set out in the statement of 
claim consist of allegations of fact, they are true in substance and in fact; in so 
far as they consist of expressions of opinion, they are fair comment made in good 
faith and Mithout malice upon the said facts which are matters of public interest ": 
Trtngrore v. Cullender, 26 V.L.R., 249 ; of service referred to in a defence which 
stated that ''the plaintiff was served with the bill of complaint in the «ud 
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equity suit, and well knew of the proceeding therein, but did not enter an appear- 
ance" ; Bennett v. Morris, 8 A.L.T., 2 ; where in an action for infringement of a 
patent, the defendant pleaded want of novelty and accompanied the defence by 
particulars of objections, alleging prior publication of the inventions in certain 
gazettes and books, but without stating the precise pages, passages or chapters 
relied on; The Victorian C. 7\ Co. Ltd. v. Melbourne Tramtcaya Trttst, 14 V.L.R., 
250 ; of the time when, the place where a defendant alleged that he became bank- 
rupt ; Horn v. Sachs, 19 A.L.T., 113 ; where the plaintiff had not given a detailed 
statement of particulars in an action for breach of covenant for non-repair ; 
Z^zar v. Williamson, 1 W.N. (N.S.W.), 33 ; in an action for fraudulent represen- 
tation where the claim omitted a material fact ; Desailly v. Ham, 6 A.L.T., 21. 

Where the defendant is ordered to give particulars under a defence of 
payment, he cannot refuse or neglect to give such particulars on the ground that 
the particulars asked for are contained in books in the possession of the opposite 
party, to which he has no access. The proper course to be adopted is to apply for 
discovery and thus enable him to obey the order; Waxman v. Groth, 10 A.L.T., 
13. The rule with regard to particulars has always been presumed to be that a 
party should not be compelled to disclose his evidence. In cases of necessity, 
however, this rule will be departed from, but to as slight an extent as possible ; 
M'Carron, Bird d: Co. v. Syme, 15 V.L.R., 282. 

Order for Particulars refused. — Where in an action for malicious 
prosecution the defendant merely denies the facts alleged, or states that he had 
reasonable and probable cause, then, in the absence of special facts stated upon 
affidavit or appearing upon the pleadings, particulars of the reasonable and 
probable cause should not be ordered ; Byan v. Woodbridge, 16 V.L.R., 572. 

In an action on a judgment obtained in Her Majesty's High Court of Justice 
in England, it was held that the defendant was not bound to deliver particulars of 
the circumstances or grounds by reason of which he alleged in his pleading that he 
was not at any time in the course of the action subject to the jurisdiction of the 
High Court of Justice in England ; Corsair C. O, M. Co. Ltd. v. Cray (Xo. 1), 20 
A. L.T. ,173. A plaintiff suing as executor of a deceased person will not be ordered 
to furnish particulars, before discovery, of a verbal agreement set up in the reply, 
and alleged to have been made between the deceased and the defendant, the 
inability of the plaintiff to give such particulars at the then stage of the action 
being a special circumstance warranting the Court in refusing to make an order ; 
Buckley v. McKenzie, 4 A.L.R., 229. 

An application was refused where the defendant in an action for seducing 
the plaintiff's daughter applied for further particulars and did not deny the 
seduction; Currens v. Quinn, 19 W.N. (N.S.W.), 277; where in an action for 
libel consisting of a notice of dishonour of plaintiff's cheque being sent to the 
holder thereof by the defendant and after the close of pleadings an application was 
made on behalf of the defendant for particulars of the names of the persons to 
whom the libel was alleged by plaintiff to have been published by defendant ; 
Ltvy V. Union Bank, 17 A.L.T., 112 ; where the defendant from his position knew 
the particulars in an action; 7'ait v. \Voodsy 1 W.K. (N.S.W.), 61. 

See also ChiUy's Archbold, Uth ed., 380. 



288 PARTICULARS. H.C. Rules. 

Effect of order o. The party at whose instance particulars have been delivered 

for particulars. r j r 

Of., E. Or. 19, under a Justice's order shall, unless the order otherwise provides, hare 
the same length of time for taking any step in the action after the 
delivery of the particulars that he had at the return of the summons. 
Save as in this Rule provided, an order for particulars shall not, unless 
the order otherwise provides, operate to stay proceedings, or to give any 
extension of time. 

As to the power* of the Court to enlarge the time for taking any pro- 
ceedings, see Or. 45, r. 6. 

Action* for 3. In actions for damaije by collision between vessels, unless 

damage by . . 

coUWou. ii^Q Court or a Justice otherwise orders, the plaintiff shall within seven 

to be filed. days after the commencement of the action, and the defendant shall 
?28^* ^^' ^^' within seven days after appearance, and before any pleading is delivered, 
file in the Registry a document to be called a preliminary act, which 
shall be sealed up, and shall not be opened until ordered by the Court 
or a Justice, and which shall conta,in a statement of the following 
particulars : — 

(a) The names of the vessels which came into collision, and 

the names of their masters ; 

(b) The time of the collision ; 

(c) The place of the collision ; 

(d) The direction and force of the wind ; 

(e) The state of the weather ; 

(/) The state and force of the tide ; 

(</) The course and speed of the vessel when the other wa* 

first seen ; 
(h) The lights, if any, carried by her ; 
(i) The distance and bearing of the other vessel when first 

seen ; 
(k) The lights, if any, of the other vessel which were first seen; 
(/) Whether any lights of the other vessel, other than those 

first seen, came into view before the collision ; 
{m) What measures were taken, and when, to avoid the 

collisicm ; 
(//) The parts of each vessel which first came into contact ; 
(o) What sound signals, if any, were given, and when ; 
(p) What sound signals, if any, were heard from the other 

vessel, and when. 
The Court or a Justice may, on the application of either party, 
order the preliminary acts to be opened at any time and the evidence 
to be taken thereon without its being necessary to deliver any 
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pleadings ; but in that case, if either party intends to rely on the 
defence of compulsory pilotage, he may do so, upon giving notice 
thereof in writing to the other party, within two days from the 
opening of the preliminary acts or within such further time as the 
Court or a Justice allows. 

The fee payable on filing a preliminary act is 5a. ; Rule of Court, October 
6tb, 1903. 

An amendment of a preliminary Act should be rarely if ever allowed ; 
Jficob*! V. The Vanguard, 2 Q.L.J., 28. 



4. The preliminary acts may be opened as soon as the action opening acts. 
ieen set down for trial. * * 

As to entry of action for trial, see Or. 30, rr. 10, et seq. 



ORDER XVI. 
Statement of Claim. 

1 . When a statement of claim is delivered, the plaintiff may P^^"* beyond 

* ^ J indoreement. 

therein alter, modify, or extend his claim against any defendant who cf., e. or. 20, 
ha^ appeared, without any amendment of the indorsement of the writ. 

Aa to trial without pleadings, see Or. 13, r. 1 ; as to pleading generally, 
see Or. 14 ; as to amendment of writ, see Or. 24, rr. 1, 2 ; of statement of claim, 
t6., r. .3. 

2. The statement of claim must state the proposed place of claim must 

* -^ ^ show proposed 

As to determination of place of trial, see Or. 30, r. 1 ; as to change of 
venue, see H.C.P. Act, sec. 25 ; as to venue in revenue cases, Jud. Act, sec. 82 ; 
ajB to transfer of causes from one registry to another, see H.C.P. Act, sec. 6, 
et 9eq. R. 5 of E.O. corresponding to this rule was repealed July 1902. 

3. Every statement of claim shall state specifically the relief l^^Jj^iJJJUr* '** 
which the plaintiff claims, whether singlv or in the alternative, and it '•^'*****' 

^ " E. Or. »>. r 6. 

shall not be iiece.ssary to ask for general or other relief, which may 
always be given, as the Court or a Justice thinks just, to the same 
extent as if it had been asked for. And the same rule shall apply to 
anv cross-claim made by tlui defendant in his defence. 

As to general rules of pleading, see Or. 14 ; as to cross-action, see Or. 17, 
rr. 9, 10. 

A defendant's countur-claiiu was for specific performance or damages. 
Before the trial specific performance was given. As the defendant Hhaped his 
counter-claim he wan not entitled to both. The defendant having obtained what 
he asked for was not, without amendment, in a position to proceed for damages ; 
Mnnro tt- BaiUitu v. Adam^i, 17 V.L.R., 703. 

H.C. 10 
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rUim™*^"'^' 4. The delivery of statements of claim shall be regulated fc> 

Cf., E. Or. 20, follows : — 
r. 1. 

(a) Subject to the provisions of Oi*der X., Rule 9, as to 

filing a statement of claim when the defendant does not 
appear, a statement of claim need not be delivered unle&s 
the defendant at the time of entering his appearance, or 
within ten days thereafter, gives notice in writing to the 
plaintiff or his solicitor that he requires a statement of 
claim to be delivered : 

(b) If a statement of daim has not been delivereil, and the 

defendant gives notice requiring the delivery of a state 
ment of claim, the plaintiff shall, unless otherwi* 
ordered by the Court or a Justice, deliver it within six 
weeks from the time of his receiving such notice : 

(c) The plaintiff may deliver a statement of claim, either 

with the writ of summons or notice in lieu of writ of 
summons, or at any time afterwards, either Ijefore or 
after appearance, notwithstanding that the defendant 
has appeared and has not required the delivery of t 
statement of claim : Provided that, when a defendant 
has appeared and has not required the delivery of a 
statement of claim, a statement of claim jshall not, 
without the leave of the Court or a Justice, be delivered 
later than three months after the appearance has heen 
entered : 

(d) When the plaintiff delivers a statement of claim without 

iK^ing required to do so, or the defendant unnecessarilj 
recjuires a statement of claim to be delivered, the Court 
or a Justice, if it appears that the delivery of a state- 
ment of claim was uimecessary or improper, may make 
such order as to the costs occasioned thereby as i«< just. 

When defeiulant fails to enter appearance, plaintiff on filing statemeut of 
claim may proceed ; Or. 10, r. 10. 

As to manner in which pleadings are to be delivered, see Or. 14, r. 7 : •• to 
dismissal of action for want of prosecution when plaintiff makes default in deliver)' 
of statement of claim, see Or. 23, r. 1. 

No delivery or amendment of statement of claim is allowed in vacatioo: 
Or. 45, r. .3 ; vacation is not reckoned in time for delivery of pleading ; lA., r. 4; 
as to time of day for service of pleading, see i6., r. 7. 
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ORDER XVII. 
Defence. 

1. In actions for a debt or liquidated demand in money, a mere Mere«ieuiai 

, . . jn.surticieiit. 

denial or the debt is not sufficient. p, e ^^ 21 

r. \. 
As to pleading generally, see Or. 14 ; as to insufficiency of a general denial, 

ib., r. 10 ; as to general denial of allegations, 16., r. 15 ; as to effect of a general 

denial, 16., r. 18; and of a denial of contract, t6., r. 19 ; as to payment into 

Court, see Or. 18, r. 1 ; as to defence of tender, 16., r. 2 ; as to defence arising 

after action brought, see Or. 20 ; as to defence of person of unsound mind, see In 

re Xewman-WUsoiit 6 Q.L.J., 215. 

2. In actions upon bills of exchange, promissory notes, or Defence to 
cluMjues, a defence in denial must deny some matter of fact ; for %c! * * *** 
example, the drawing, making, indorsing, accepting, presenting, or ^- ^^- '^^' ^- *'• 
notice of dishonour, of the bill or note or cheque. 

3. In actions to recover a debt or liquidated demand under a Defences to 

.J, .... ,, ^ 1.-- 1.1 a<;ti<Jn for debt 

contract, a detence in denial must deny any matters of fact from which or liquidated 
the liability of the defendant is alleged to arise which are disputed ; Qf ^ q^ 21, 
for example, in actions for goods bargained and sold or for goods sold ^' ^' 
and delivered, the defence must deny the order or contract, the 
delivery, or the amount claimed ; in an action for money received to 
the use of the plaintiff, it must deny the receipt of the money, or the 
existence of those facts which are alleged to make such receipt by the 
defendant a receipt to the use of the plaintiff. 

Ah to effect of a bare denial of a contract, see Or. 14, r. 19. 

4. Adenial or defence shall not be necessary as to damages claimed diJ^'Jl"* '^ 
or their amount ; but the damages shall be deemed to l>e put in issue in k. or. 21, r. 4. 
all cases, unless expressly admitted. 

As to how far a plea in mitigation of damages is allowable, see H^fftrnan v. 
i/aye^, 25 V. L. R. , 156. A plea as to damages was struck out; The AiMtra/ian 
Oold Becomy Co. Ltd. v. Witfianvi, 25 V.L.R., 293. 

5. If an\' partv desires to put in issue the rij'ht «)f anv other i>eniai of ri»fht 

^ ^ 'of iHrftfon in 

party to claim as executor or administrator, or as trustee, whether in representative 

* -^ ' capacity. 

bankruptcy or insolvency or otherwise, or in any representative or e. or. 21, r. 6. 
other alleged capacity, or to put in issue the alleged constitution of any 
purtnership firm, he must do so specifically. 

As to actions by or against persons in representative capacity, see Or. 2, rr. 
8, 12, a ttq. 

6. When a stiitement of claim is delivei-ed to a defendant, he ^1,,,^. f^^ 
must deliver his defence within eight days from the time of the Iil!}en*c5! **' 
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H.O. RulM. 



Cf.. E. ()r. 21, 
r. tf. 

Cf., ii. Or. •J.s, 



Time for deli \er>' 
of volunt.irN 
defence. 

Cf..E. Or. ?1, 
r. 8. 

Cf., H. Or. -i.-). 
r. 7. 



Adnilwionn. 
E. Or. 21, r. 9. 



Crow-action. 

Cf., E. Or. 21, 

r. 1»». 



Answer by way 

of I'foHs .'U-tioll. 

Cf.. ii. Or. iV.. 
r. If). 



Judpnciit for 
iKilance. 

rr, K. Or. -.1, 
r. 17. 



delivery of the statement of claim, or from the time limited for 
appearance, whichever is the later time, unless such period is extended 
by the Court or a Justice. 

As to time limited for appearance, Or. 4, r. 10 ; as to manner of delivery of 
plea<1ing8, see Or. 14, r. 7 ; as to judgment in default of pleading, see Or. 23, r. 
2, et seq. i as to computation of time limited by rule, see Or. 45 ; no delivery or 
amendment of statement of claim is allowed in vacation. Or. 45, r. 3 ; vacation 
is not tc \ye reckoned in time for delivery of pleading, ib., r. 4 ; as to time of day 
for service of pleading, see »6., r. 7 ; as to extension of time, see tft., r. 6. 

A defendant who has delivered no defence cannot appear at the trial; 
De Pury v. Briggn, 15 A.L.T., 272. 

7. A defendant who has appeared in an action, and who has 
neither received nor required the delivery of a statement of clainu 
must deliver his defence, if any, within sixteen days after his appear- 
ance, unless the time is extended by the Court or a Justice. 

See note, r. 6, Mui>ra. 

8. When a Court or a Justice is of opinion that any allegation 
of fact d<»ni(>d or not admitted by the defence ought to have been 
admitted, the Court or Justice may make such oitler as is just with 
respect to any extra costs occasioned by the denial or failui*e to admit. 

9. When a defendant relies upon any facts or circumstanctN 
alleged in the pl(»adings as establi.shing a right of cross-action, he must, 
in his defence, state specifically. that he relies on them by way of cn>«'«- 
action. 

As to right of crosn-action, see Jud. Act, sec. 3*2, Or. 14, r. 3 ; as to judg- 
ment in default of pleading, see Or. 23. 

The defence and cross-action are distinct pleadings and should be kept 
separate ; Bnllarat Banlciiuj Co. Lid. v. WaU^ 6 A.L.T., 157. A defence by way of 
set-off is not a defence hy way of counter-claim unless it is so pleaded specifically: 
lUynoldH v. Taylor, 8 A.L.T., 13. 

10. Th(» plaintiff may set up, in reply to a defence by wayot 
cross-action, any matter arising out of the facts alleged in the defence 
which would be available to him as a defence if the defence were a 
statement of claim in an action against him, notwithstanding that the 
reply may in itself be in the nature of a cross-action. 

11. When, in any action for a pecuniary demand, a .*4et-off or 
cross-claim for a pecuniary demand is (established as a defence again>t 
the i)hiintiirs claim, the Court or a Justice may, if the balanc*e is in 
favour of the dcfciuhmt, give judgment for the defendant for such 
balance, or may otherwise adjudge to the defendant such relief as he i> 
entitled to uj)on the merits of the case. 
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Where a jury find a verdict for the plaintiff on his statement of claim, but 
find a verdict for the defendant for a larger amount on his counter-claim, judgment 
should be entered for the defendant for the difference between the two amounts ; 
Tubhs V. The Equitable Co operative Co. Ltd., 7 A.L.T., 46. As to the inherent 
jurisdiction of the Court to at any time set-off one judgment against another and 
to direct judgment to be entered for the balance, see Bank of N.S. \V. v. Preston^ 
20 V.L.R., 1. The plaintiff recovered judgment for the return of certain articles, 
damages and costs ; the defendant, on the counterclaim, for a debt owing by the 
deceased. On an application that the judgment by the defendant might be set off 
pro tanlo against the judgment for costs obtained by the plaintiff upon the claim, 
it was held that the judgments could not be set off; Kituj \. A. J. S. Banlc^ 4 
Q.LJ., 71. 

1 2. No defence shall be pleaded in abatement. Piea in 

abatement. 

As to application to strike out or substitute a party, see Or. 2, r. 10. E. or. 21, r. 20. 

Where an action is brought against one only of two or more joint con- 
tractors the defendant cannot plead the non-joinder of his co-contractors as a 
defence, such pleading being in reality a plea in abatement ; Mais v. Reidy 25 
V.L.R., 70. 

ORDER XVIII. 

Payment into Court. 

1. In an action to recover a debt or damages, the defendant Defendant may 
may, before or at the time of delivering his defence, or at any later Court with or 

. . ^ /. * without 

time by leave of the Court or a Justice, pay into Court a sum of money acimitting 
by way of satisfaction, which shall, unless other^^nse stated, be taken er., e. Or. 22, 
to admit the cause of action in respect of which the payment is made : 

Or he may pay money into Court in respect of any cause of 
action, with a defence denying liability in respect thereof ; in which 
case the money so paid into Court sliall be subject to the provisions of 
Rule 6 of this Order. 

As to payment into Court being stated in defence, see r. 3, infra ; as to 
Dotice of payment being served on plaintiff, see r. 4, infra ; as to payment into 
Court in actions in respect of disputed contracts, see Or. 37, r. 4. 

Payment and no denial of Liability.— Where a defendant admitted a 
trespass and paid a sum of money into Court without any reservation a magistrate 
was held wrong in non-suiting ; Hop Lee v. Mill, 3 W.A.L.R., 163. 

Payment and Denial.— In an action of slander, where the inuendo alleged 
by the plaintiff places the meaning upon the words complained of beyond the 
natural meaning of such words, the defendant, in his defence, may deny the 
inuendo and admit the slander, and pay money into Court in respect of such 
slander ; Caldwell v. DonahUon, 18 V.L.R., 3. 

A defendant will not be allowed to deliver interrogatories before defence 
for the purpose of ascertaining the amount of damages to pay into Court where 
there is a denial of liability ; Kraitzer v. Jenkins, 17 V.L.R., 42. 
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PAYMENT INTO COURT. 



H.C. Rules. 



Defence of -). When a defence sets up a tender l)efore action, the sum of 

money alleged to have ])een tendered must be paid into Court l>efore 
the deli> ery of the defence. 



Cf., E. Or. I'l 
r. 8. 



Defence to istate 
payment. 



Receipt lo 
Accomiwny. 

Cf., E. Or. 22, 



Notice of pa\ - 
nient. 



Receipt. 

Cf., K. Or. 22. 
r. 4. 



Plaintiff nia\ 
accept in 
satixfaction. 

Cf., E. Or. 22, 
r. 7. 



When defencf 
denies liability 

Cf., E. (»r. 22, 
r. 6. 



3. Payment into Court shall he signified in the defence, and the 
claim or cause of action, if any, in satisfaction of which the payment is 
made shall l>e sju'eified therein. 

A duplicate receipt for the money paid into Court shall be 
delivered with the defence. 

4. Tf the defendant pays money into Court Ijefore delivering 
his defence, he must serve upon the plaintiff a notice specifying both 
the fact that he has paid in the money and also the cause of action in 
respect of which the payment has been made. 

A duplicate receipt for the money paid into Court .shall W 
deliverwl with the notice. 

5. When payment into Court is made before delivery of a <iefence 
the plaintiff may, within eight days after notice of the payment, and 
when the payment is first signifie<l in a defence the plaintiff may at 
any time l^efore joining issue, accept in .satisfaction of the cause of 
action in respect of which the payment has been made the sum so paid 
in, in which case he shall give notice of such acceptance to the defend- 
ant, and shall 1h» at lilxnty, in ca.se the whole ac^tion is thereby siitisfied. 
to tax his costs, if he is entitled to any, after the expiration of four 
days from the service of such notice, unless the Court or a Ju.stice 
otherwise orders, and in case of non-payment of the cost.s within four 
days after taxation he may sign judgment for his costs so taxefl. 

As to time for joining issue, see Or. 19, r. 3 ; as to computation of times 
limited by this rule, see Or. 45. iSee as to the corresponding Victorian rule. 
Colonial Bank wGiUexpifi, 7 A.L.T., 05 ; Tvruhull d: Co.w Dean d- Co., 9 A.L.T., 19s. 

G. When the liability of the def<»ndant in re.spect of the cause of 
action in satisfaction of which the payment into Court has been made 
is denied in the defence, the following Rules ^hall apply: — 

{a) The plaintiff may accept, in satisfaction of the cause <»f 
action in respect of which the payment into Court ha.s 
been made, the sum .so paid in, in which case all further 
pnK-eedings in resj>ect of that cause pf action, except as 
to costs, shall Ix* stayed ; or he may join is.<*ue, in which 
case the money shall remain in Court subject to the pro- 
visions hereinafter containefl ; 
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(b) U the plaintiff accepts the money so paid in, he shall give 

notice of such acceptance to the defendant ; 

(c) If the plaintiff does not accept, in satisfaction of the cause 

of action in respect of which the payment into Court has 
been made, the sura paid in, but proceeds with the action 
in respect of that cause of action, or any part thereof, 
the money shall remain in Court, and shall, on the 
determination of the action, be subject to the order of 
the Court or a Justice, and shall not be paid out of Court 
except in pursuance of such an order. If the plaintiff 
proceeds with the action in respect of that cause of action, 
or any part thereof, and recovei-s less than the amount 
paid into Court, the amount paid in shall be ordered to 
be applied, as far as is necessaiy, in satisfaction of the 
plaintiffs claim ; and the balance shall, unless otherwise 
ordered, be repaid to the defendant. If the defendant 
succeeds in respect of that cause of action, the whole 
amount shall be ordered to be repaid to him. 

As to payment out of Ck>urt of money paid in as security for costs, see Or. 
25, r. 15 ; on summons, Or. 40, r. 3 ; as to time for delivery of joinder of issue, 
see Or. 19, r. 3. 

For a case in which the acceptance by the plaintiff in his reply of a sum 
l>aid into Court in respect of a claim for rent was held not to amount to a waiver 
of a breach of covenant which took place after the rent became due, see Toogood 
V. JJ/i//«, 23 V.L.R., 106. 

Where the defendant paid 40s. into Court with a denial of liability and the 
40b. was ordered to be paid to the plaintiff and nothing more, the Court gave 
judgment for the defendant with costs ; Afien v. MelvilU^ 12 A.L.T., 5. 

7. When money is paid into Court in two or more actions which consolidated 

•^ * actions. 

are consolidated, the money paid in and the costs in all the actions cf.,E.or. 22, 
shall, unless otherwise directed by the order of consolidation, be dealt 
with in the same manner as in the test action. 
As to consolidation of actions, see Or. 39. 

ORDER XIX. 
Reply and SuBSEiiUEXx Pleadings. 

1 . A plaintiff shall deliver his reply, if any, within eight days Time for reply. 
after tlu* defence or the last of the defences has been delivered, unless ^'^' ^^^ *"• ^* 

Cf. E. Or. r. 23, 

the time is extended by the Court or a Justice. r. 2. 

The provisions of this order are subject to any order mivde on a summons 
for directions ; Or. 12 ; as to the time for delivery of defence, see Or. 17, rr. 6, 7 ; 
as to the computation of the time limited by this rule, see Or. 45. 
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In Victoria it was held that the reply to a couDterclaim must be delivered 
within eight days ; Bromdl v. Robertson^ 11 V.L.R., 534. 

Eaveafter re 1 ' ^' ^^ pleading subsequent to reply other than a joinder of issue 

E. Or. 23, r. 3. shall be pleaded without leave of the Court or a Justice, and then shall 
be pleaded only upon such terms as the Court or Justice thinks fit. 

As to the time of delivery of such pleading, see r. 3, infra. It is not 
necessary for a party applying under this rule to deliver a copy of the proposed 
pleading on the opposite party ; Laffy v. Dowfharty, 6 A.L.T., 251. Under the 
Victorian Rules a defendant may not, after the pleadings in an action have 
closed, deliver a further defence by way of counterclaim, without leave of the 
Court, even although the new matter was pleaded by the defendant within ei^t 
days of its discovery by him ; Dale v. XeUon, 24 V.L.R., 937. 

^^b«ea"*^tto ^' ^^^J®^^ ^ ^^® ^^^ preceding Rule, every pleading subsequent 

'epiy. to reply shall be delivered within four days after the delivery of the 

Cf K Or 23 

r. 8. ' * ' previous pleading, unless the time is extended by the Court or a 
Justice. 

As to computation of time under this rule, see Or. 45. No delivery or 
amendment of pleadings is allowed in vacation ; Or. 45, r. 3 ; vacation is not to be 
reckoned in time for delivery of pleadings ; t6., r. 4 ; the time limited for giving 
security for costs, also, is not to be reckoned ; i6., r. 5 ; as to enlarging or abridging 
time ; t6., r. 6. 

Effect of joinder 4. As soon as any party has joined issue upon the preceding 

Gf. E. Or. 10, pleading of the opposite party simply, without adding any further or 

other pleading thereto, the pleadings as between those parties shall be 

deemed to be closed. 

As to joinder of issue, see Or. 14, r. 17 ; as to close] of pleadings on default, 

see Or. 23, r. 9. 

This rule only applies where the pleadinfi; is simply confined to a joinder of 
issue. An objection of law, coupled with a joinder of issue, takes the pleading out 
of the operation of the corresponding Victorian rule ; Bamttt v. Rose^ 8 A.L.T., 9. 
See also Bancroft v. Mayor of South Mtlbourtif., «6., 89. When a plaintiff is suing 
several defendants, appearing separately, and has bond fiiie allowed one defendant 
extension of time for delivering pleadings, but has proceeded with regard to another 
defendant to a reply to which no further pleadings have been delivered, such other 
defendant cannot insist upon the plaintiff setting down the case for trial, or filing 
the memorandum under the Victorian Rules of close of pleadings against him. A 
defendant's remedy in case of undue and unfair delay in the proceedings is to apply 
to the Court under its general jurisdiction for an order directing the plaintiff 
** to speed the cause " ; McFarlanc v. 0' Fan-ell, 21 V.L.R., lo6. 

NewassiKnment. 5^ X new assignment shall not be necessary or used. But every- 

r.8. ^ ' thing which would otherwise need to be alleged by w^ay of new assign- 
ment shall be intro^luced by amendment of the statement of claim. 
As to amenclment of pleadings generally, see Or. 24. 

A reply was ordered to be struck out on the ground itUtr alia that it raited 
a "new assignment'' in AfcKeuzie v. Hanham^ 6 A.L.T., 153. 



r. 18. 

Cf., t^. Or. 27, 
r. 7. 
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ORDER XX. 
Matters arising Pending the Action. 

1. Any ground of defence which has arisen after action brought, B«(ore defcuce. 

C!f P Or 94 

but before the defendant has delivered his defence, and before the time r. i. 
limited for his doing so has expired, may be set up by the defendant in 
his defence, either alone or together with other grounds of defence. 
And if, after a defence has been delivered, any ground of reply arises 
to any set-off or cross-claim alleged therein by the defendant, it may be 
set up by the plaintiff in his reply, either alone or together with any 
other ground of reply. 

As to the time limited for delivery of defence, see Or. 17, rr. 6, 7. 

Matters arising after the commencement of an action, and after reply, and 
which are admissible in evidence against the defendant as showing an answer to 
the defence, may be raised in the reply by amendment ; The Real Estate Mortgage 
and Deposit liauk v. Cromie, 20 V.L.R., 337. 

Semhlty that in an action for dissolution of a syndicate on the ground of the 
disagreement of the members inttr se particulars may be given under the statement 
of claim of the conduct of such members after the issue of the writ, showing their 
inability to agree ; Cayron v. RunHell, 3 A.L.R., 137. 

2. When any ground of defence arises after the defendant has ii\,rther 
delivered a defence, or after the time limited for his doing so has an'tfer **' 
expired, the defendant may, and when any ground of reply to any set- ^'- ^ ^ ^4, 
off or cross-claim arises after reply, or after the time limited for 
delivering a reply has expired, the plaintiff may, within eight days 

after such ground of defence or reply has arisen, or, by leave of the 
Court or a Justice, at any subsequent time, deliver a further defence or 
reply as the case may be, setting forth such ground of defence or 
reply. 

As to computation of time Hmited by this rule, see Or. 45. 

An application to deliver a further defence which has arisen after the 
delivery of the defence, should be by summons, and nhould be supported by an 
affidavit stating that the matter is true, and when it arose ; Sander v. Sunder- 
combe, 15 V.L.R., 5S0. See also, Dale v. Nelton, 24 V.L.R., 937. 

3. When any defendant, in his defence, or in any further defence confe»ion of 
delivered as in the last preceding Rule mentioned, alleges any ground ***'®"^*- 

of defence which has arisen after the commencement of the action, «■• ^• 
the plaintiff may deliver a confession of that defence, and may there- 
upon sign judgment for his costs up to the time of the pleading of 
that defence, with coj^ts of judgment, unless the Court or a Justice, 
either before or after the delivery of such confession, otherwise orders. 
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ORDER XXI. 



Demurrer. 
Cf.. E. Or. 25. 



Demurrer. 

1 . Auy party may demur to any pleading of the opposite party, 
or to any part of a pleading which sets up a distinct cause of action, or 
to any distinct and severable claims for damages, or to any claim for 
damages exceeding an amount named by the demurring party, or to 
any pleading or part of a pleading of the opposite party which seta up 
a distinct ground of defence, set-oif, cross-claim, or reply, as the case 
may be, on the ground that the facts alleged do not show any CAUse of 
action, claim for damages, or ground of defence, set-oft", cross-claim, or 
reply, as the case may be, to which effect can be given b^" the Court m 
against the party demurring. 

The provisions of this order are subject to such variations or modificatioiu tf 
the Court or a Justice may think fit to make on a summons for directions ondtf 
Or. 12. The English and Victorian Orders abolish demurrers and provide for pro- 
ceedings ill lieu of demurrer. No technical objection can be made to a pleading 
on the ground of any alleged want of form ; see Or. 14, r. 28. See also, H.Ci*. 
Act, sec. 24. 

Objections to statements in a pleading on the ground that they amount to 
statement of evidence should be taken on summons to strike out and not on 
demurrer; Miies v. M'lhoraith, 1 Q.L.J. , 33. 

A demurrer will not lie againnt the relief claimed in the prayer of a claim : 
Plant V. Attorney- General, 5 Q.L.J., 57. 

A claim for a declaration of right without a claim for consequential relief ii 
not demurrable when the Court has power to give consequential relief either in 
the same or other proceedings ; Ltahy v. Lemel, 8 Q.L.J. , 19. 

Where a demurrer going to whole of a statement of claim has been allowed, 
the action is to be deemed to be gone, and no further applications can be made in 
the action, unless on evidence that an appeal is pending from the allowance of the 
demurrer ; WilHam-'i v. Morgan^ Queensland Dig., col. 205. 



2. A demurrer must state specifically whether it is to the whole 
or to a part, and if so to what part, of the claim or pleading of the 
oppositt^ Polity. It must state some ground in law for the demum?r, 



Demurrer to 
state whether 
the whole or 
part. OroutuI, 
FrivolouK. 
Demurrer sot 

aaide v\itii costs, imt the pai'tv demurring shall not on the argument of the demurrer be 
r. «,r. -. j-j^j^^^j ^^ ^1,^, <rround so stated. If no ground or only a frivolous 
ground of denunrer is stated, the Court or a Justice may set the 
demurrer arside with costs. 



Delivery. 

C^. Or. 20, r. 3. 



3. A demurrer sluiU be delivercHl in the same manner and within 
the same time as any other pleading. 

As to the time and manner in which pleadings are to be delivered, see Or. U, 
r. 7, and Or. 45, rr. 4, 7. 
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4. When a party entitled to deliver a pleading desires both to Demurrer and 

, iiiit 11.1.1 • ii defence in one 

demur and plead to the last pleading of the opposite party, or to demur pieadinj?. 
to part of the last pleading of the opposite party and to plead to other ^^' ^*^' ""' *"• "*• 
part thereof, he shall combine the demurrer and other pleading. 

As to right of party to plead and demur together without leave, see r. 5, 
infra. 

5. Anv party may plead and demur to the same matter without ^^^^f ^^ p^^*"* 

. r J J r ftijtj demur 

leave. When a party demurring pleads as well as demurs, it shall be [,^^*^J""^ 
in the discretion of the Court or a Justice to direct whether the issues q. or. 29, r. 5. 
of law or fact shall be first disposed of. 

6. When the claim or defence of any party depends, or may ijemurrerto 
depend, upon the construction of a written document, and the party in "" document. 
his pleading refers to the document but does not set it out at length, 

the opposite party may, in his demurrer, set out the document at length 
or so much thereof as is material, and demur to the claim or defence 
founded upon it, in the same manner as if it had been pleaded at 
length by the other party. 

If he does not set out the document truly or sufficiently the 
Court or a Justice may order the demurrer to be stinick out or amended. 

As to pleading the effect of documents in the first instance without setting out 
the documents at length, see Or. 14, r. 20. 

7. When a demurrer, either to the whole or part of a pleading, e5f^"IJf^,o"^^ 
is deli^•ered, either party may set down the demurrer for argument heS'sufficient* 
before the Court immediately, and the party setting down the <^ <>r 29. r. 7. 
demurrer shall on the same day give notice thereof to the other party. 

If the demurrer is not set down and notice given within ten days after 
delivery, and if the party whose pleading or claim is demurred to does 
not within that tim<? amend, the demurrer shall be held sufficient for 
the same purposes and with the same result as to costs as if it had 
been alloweil on argument, and the stime judgment may Ik* entered 
theix»on. 

As to effect of decision on demurrer, see rr. 10, 11, iv/ra ; as to indorsement 
OQ demurrer of notice requiring demurrer to be set down for argument, see Or. 
14, r. 8*2 ; hs to computation of time limited hy this rule, see Or. 45. 

The fee payable on entering a demurrer for argument is £1 ; Rule of Court, 
October 6th, 1903. 

f<. While a demurrer to the whole or anv part of a pleadinir is Amendment 

' ' * " l>endinK 

pending, that pleading shall not 1k» amended except on payment of the demurrer, 
costs of the demurrer, unless by leave of the Court or a Justice. ^' ^' ' ^' *' 

As to amendment generally, see H.C.P. Act, sees. 23, 24, and Or. 24. 
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Leave to amend was given notwithstanding that a demurrer was pending, tlie 
costs of the demurrer being reserved for the Full Court ; }Valt€r9 v. Bldridgt, i 
Q.L.J., 79. 

Co«u when 9, Wlieii a demurrer to the whole or part of any pleading or claim 

allowed. jg allowed upon argument, the party whose pleading or claim is 

demurred to shall pay to the demurring party the costs of the 
demurrer, and when a demuri'er is overruled the demurring party shall 
pay to the opposite party the costs occasioned by the demurrer, unless 
in either case the Court otherwise orders. 

As to costs generally, see Or. 46 ; Jud. Act, sees. 26, 27. 
Effect of decision 10. Subject to the power of amendment, when a demurrer to the 

on demurrer 

Koing to whole wholc of any pleading, so far as it relates to a separate cause of actitm, 
<^ Or. 29, r. 10. is allowed or overruled, the Court shall give such judgment as to that 
cause of action as upon the pleadings the successful party appears to 
be entitled to, and, if the judgment is for the defendant with respect 
to the whole action, the plaintiflf shall pay to the defendant the costs of 
the action, unless the Court otherwise orders. 

As to the power of the Court or a Justice to amend generally, see H.C.P. Act, 
sees. 23, 24, Or. 24 ; as to costs generally, see Or. 46 ; Jud. Act, sees. 26, 27. 

Where a purely technical i)oint is taken the Court will allow an aniendzneat 
to be made ; Jacobs v. Smith, 8 N.S. W.L.R., 21. 

Where H. When a demurrer to any pleading or claim or part of » 

<Ieniurrer * ^ * 

allowed to part pleading or claim is allowed in any case not falling within the last 
iIe*de^ni«UoV P^'^^^^^^^' Kulo, then, subject to the power of amendment, the matter 
Htruok out. demurred to shall as l^tween the parties to the demurrer be deemed to 

Ix? struck out of the pleadings, and the rights of the parties shall be 

the same as if it had not been pleaded. 
Demurrer \'2. When a demurrer is overruled, the Court may make such 

overruletl with -^ 

leave to plead, order, and upon such terms as the Court thinks fit^ for allowing the 
demurring party to raise by further pleading any case which he 
<lesires to set up in opposition to the matter demuri*ed to. 

Fonnof entrj 13. A demurrer shall l)e set down for argument b\' filing a c«m)V 

for ar)n""ent. 

Q. Or. 2i), r. i:i. *>f the pleadings so far as they relate to the mattei's of law raised bj 
the demurrer, and delivering to the registrar a memorandum of entry 
for argument. 

As to the right of either party to set demurrer down for argiuneot 
immediately after service of same, see r. 7, xupra ; as to hearing of demurrer by » 
single Justice or Full Court, see r. 14, infra ; as to indorsement on demurrer of 
notice recjuiring demurrer to be set down for argument, see Or. J 4, r. 32. 

whenibiuurnr 14. When the party entering a demurrer for argument enters it 

required to be , , , , - • T t • 1 i 1 

heard before to l)e heard iK'fore a single Justice, and any other party desires it to 

Knll Court. ' . , 

il Or. 29, r. 14. ^^ heard before a Full Court in the first instance, he may, within four 
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days after receiving notice that the demurrer has been so entered, 
deliver to the Registrar and to the opposite party a memorandum to 
that effect, and the demurrer shall thereupon be deemed to have been 
entered to be heard before a Full Court in the first instance. 

If the action is pending in a District Registry, the pleadings- 
shall be forthwith transmitted to the Principal Registry, unless a sitting 
of a Full Court is appointed to be held within sixty days at the place 
where the District Registry is situated. After the decision of the Full 
Court the pleadings shall be returned to the District Registry with a 
certificate of the judgment or order of the Full Court. 

Aa to computation of time limited by this rule, see Or. 45. 

On demurrer, two counsel will be heard ; Bond v. The Commonwealth of 
AuMtrcUta, 1 C.L.R., 13 ; Milen v. Mcllwraith, 1 Q.L.J., 27. 

15. Four days at least before the day for which a demurrer is Pieadinjra for 

Justices. 

set down for argument the party setting it down shall leave at the q. or. 29, r. lo. 
chambers of the Justice, or at the chambers of each of the Justices who 
are to sit on the hearing of the argument, a copy of the pleadings so 
far as they relate to the matters of law raised by the demurrer. 
As to computation of time limited by this rule, see Or. 45. 



ORDER XXII. 
Discontinuance, Etc. 

1. The plaintiff may, at any time before receipt of the defence Discontinuance 
of any defendant, or after the receipt of the defence, but before taking defence. 
any other proceeding in the action against that defendant other than ^^'{^" ^^^' ^* 
an interlocutory application, by notice in writing wholly discontiime 
his action against that defendant, or withdraw any part of his alleged 
cause of action against that defendant, and thereupon he shall pay that 
defendant his costs of the action, or, if the action is not wholly 
discontinued, the taxed costs occasioned by the matter so withdrawn. 

Such discontinuance or withdrawal, as the case may be, shall 
not be a defence to any subse<iuent action for the same cause. 

The discontinuance not to prejudice any action consolidated therewith ; see 
r. 4, infra ; as to withdrawal of cause by consent, see r. 5, infra ; as to entering 
judgment for costs on discontinuance, see r. 6, infra ; as to staying subset^ucnt 
action when costs of prior discontinued action not paid, see Or. 38, r. .l ; as to 
security for costs where second action instituted for same t^ause, see Or. 25, r. 10. 

The fee payable on filing a notice of discontinuance is 28. 6d. ; Rule of 
Court, Oct. 6th, 1903. 
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An appointment by a defendant to tax his costs of the plaintiffs discontioa- 
ance of an action is a step in the action, and as such amounts to a waiver and 
precludes the defendant from applying to set aside such discontinuance on the 
ground of irregularity ; Patttrtion v. Clartoiiy 7 A.L.T., 45. The Victorian Ordtt 
'26, r. 1, does not provide for discontinuance by one co-plaintiff independently of 
the others ; He.nty v. Hentyy 25 V.L.R., 151. 

Not otherwise 2. 8ave as iu this Order provided, a plaintiflf may not withdraw 

exi.-ept by leave. ^ '' ** 

cf.. E. Or. 26, the record or discontinue the action without leave of the Court or » 
Justice : But the Court or a Justice may, before, or at, or after, the 
hearing or trial, upon sucli terms as to costs, and as to bringing any 
other action, or otherwise, as are just, order the action to he dis- 
continued, or any part of the alleged cause of action to be struck out. 

In Victoria it has been held that a Judge has no power on an applicatioo 
by the plaintift to order that an action be discontinued on the terms of the 
defendant's paying the costs of the action ; Mxdcahty v. Wilkituton, 9 A. L.T., 2i 

A defendant cannot apply for an order for the discontinuance of an actiot 
under Order 26, r. 1 of Victorian Rules of 1884 ; Rodgers <fe Son^* v. Gtr^^u, U 
V.L.R., 1298. See also, RodtjtrH cfc Sons v. Heynianwn, U V.L.R., 300. 

CH)urt may allow 3. The Court or a Justice may, in like manner, and with the 

a defendant to ,., ,. . i "^ i- • i? i ^ i 

di«KM>ntinue hix like discretion as to terms, upon the application of a defendant, order 

defence. 

cf.,K. Or. 2(1, the whole or any part of his defence to be withdrawn or struck out: 
' ■ but a defendant may not withdraw his defence, or any part thereat 

without such leave. 

Effeiton 4. The discontinuance of an action by the plaintiff shall n«jt 

cooi^olidiited "^ * 

actions. prejudice any action consolidated therewith. 

A.U.,1894, r. 2{*. 

Cf., K. Or. 21, As to consolidation of actions, see Or. 39. 

r. i«. 

Withdrawal by 5. AVhen a cause has been entered for trial, it may be v^itb- 

K. Or. 20. r. 2. ^hawii by either the plaintiff or the defendant, upon production to the 

proper otticer of a consent in writing, signed by the partie.s. 

Eiiterinjr G. A defendant may enter judgment for the costs of the action 

jud^fnicnt on -^ - - ^ ^^ ^. 

dis<ontinurinco. if it IS wholly discontinued against him, or for the costs occasioned by 
^. Or. , r. . . ^j^^ matter withdrawn if thn acticm is not wholly di.scontinueil, it such 
re^spective costs are not paid within four days after taxation. 

As to defendant's right to costs on discontinuance of action, see r. 1, tnpm; 
as to staying of siibse<iuent action until such costs of prior action are paid, see Or. 
liSf r. 5 ; as to computation of time limited by this rule, see Or. 45. 



ORDER XX III. 
Default of Pleading. 
iKfaidt of 1. If a plaintiff, \)euv' bound to deliver a statement of claim. 

plaw.tiffin ^ ^ 

d^•livcrin^' does iiut (lolivor it within the time allowed for that purjwse, the 
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defendant may, at the expiration of that time, apply to the Court or a sutementof 
Justice to dismiss the action with costs for want of prosecution; and cf.,E.or.27, 
on the hearing of the application the Court or Justice may order the 
action to \ye dismissed accordingly, or may make such other order, and 
on such terms, as is just. 

As to the time limited for delivery of statement of claim, see Or. 16, r. 4 ; as 
to dismissul of action for non-compliance with order for discovery, see Or. 26, r. 19 ; 
or for failure to comply with order to produce books, see H.C.P. Act, s. 17 ; or 
upon failure to give notice of trial, see Or. 30, r. 7 ; or in default of appearance by 
plaintiff at trial ; t&., r. 17. As to fee payable on entering judgment, see Rule of 
Court, October 6th, 1903, mh-tit. ** Drawing up and Entering Judgment." 

An action cannot be dismissed for want of prosecution, for non-delivery of 
a statement of claim, if the statement of claim has been delivered before the hearing 
of the application, although subsequently to the issue of the summons for dismissal ; 
(Griffith, C.J., Leiclhwaite v. Twnitr^ 9 Q.L.J. (N.C.), 76. Where a summons to 
dismiss was taken out after the statement of claim was delivered the defendant was 
ordered to pay the costs of the application ; Cajlish v. Rtilly, 9 A.L.T. , 35. Where a 
summons to dismiss was taken out before the statement of claim was delivered, but 
the plaintiff, on the delivery of such statement of claim, made no offer to pay the costs 
of the summons incurred up to such delivery, the plaintiff was ordered to pay the 
costs of the application; Hughes v. Bank of Victoria^ 9 A.L.T., 36. Where a 
solicitor institutes an action without authority he must, on the action being dis- 
missed at the instance of the defendant, pay the costs of both parties ; Pear/ v. 
Commercial Bank of A nHtralia, 10 A. L. T. , 266. As to dism issal of action with costs 
unless certain terms complied with, see Adcock v. Jolly ^ 17 A.L.T., 107. 

2. If the plaintiff's claim is for a debt or liuuidated demand i/uiuidated 

denmnd. 

only, and any defendant fails to deliver a defence within the time (^.f ^ o^.o:, 
allowed for that purix)se, the plaintiff may, at the expiration of that '' " 
time, enter final judgment against him for the amount claimed, 
together with interest at the rate claimed by the statement of claim as 
the rate agreed upon, if any, or, if no i-ate is claimed to have been 
agreed upon, at the rate of five per centum per annum to the date of 
the judgment, with his costs of action. 

As to the effect of judgment by default against one of several defendants, 
see r. 12, infra ; as to entry of judgment for debt or liquidated demand, where 
defendant fails to enter an appearance, see Or. 10, r. 3. Where a defendant who 
has been authorized to defend on behalf of, and for the benefit of, all persons 
interested, makes default in delivery of his defence, the plaintiff has a right to 
judgment ; Brown v. Franer, 22 V.L.R., 337. 

3. If the plaintiffs claim is for detention of gocxls and j)ecuniary iktemion of 
damages, or either, and all the defendants make default as mentioned j.^ or. 27, r. 4. 
in Rule 2 of this Order, the plaintiff may enter interlocutory judgment 

against the defendants, and a writ of inquiry may issue to assess the 
value of the goods and the damages, or either, as the case may lie. 
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H.O. Rales. 



Several 
defendant!*. 

C^f.,E.Or. 27, 
r. 5. 



Liquidatocl 
demand and 
detention of 
fcoodti and 
dania^eN. 

Cf.. E. Or. 27, 
r. 0. 



But the Court or a Justice may order that, instead of issuing a writ of 
inquiry, the value and the damages, or either, shall be ascertained in 
any other way which the Court or Justice directs. 

As to judgment in such cases Id default of appearance, see Or. 10, r. 5; ■• 
to writs of inquiry and references as to damSiges, see Or. 30, r. 25, et s^q. Thii 
rule is not contined to cases where the claim is for detention of goods and pecuniaiy 
damaf^es for their detention, but embraces all actions in which damages are claimed ; 
Lyon V. Hardtnack, 18 A.L.T., 82. In Victoria it was held that a defendant ii 
entitled to be heard and to receive notice of the assessment of damages ; Ki»*f t. 
Ring, 24 V.L.R., 400. But where a writ for service out of the jurisdiotion bad 
been issued in an action for breach of promise, and was served upon the defendaot, 
who did not appear, it was held that under the Victorian law it was not necessary 
to give the defendant notice of assessment ; Houston v. Knox^ 27 V.L. R., 1<15. 

Where the plaintiff in an action claims specific performance of a contFBCt^ 
and, in the alternative, damages for breach of that contract, he is not at liberty, 
when the defendant has made default in pleading, to abandon his claim for specific 
performance and enter interlocutory judgment on the claim for damages. Tbe 
plaintiff must set down the action on motion for judgment ; Barntt v. HanghtotL, 
16 V.L.R., 408. 

4. When in any such action as in the last prececJini? RoJe 
mentioned there are several defendants, of whom one or more makf 
default as mentioned in Rule 2 of this Order, and the others do 
not make default, the plaintiff may enter interlocutory judgment 
against the defendants so making default. And in that case, the valne 
of the goods and the damages, or either, as the case ma}' be, may be 
assessed, as against the defendants suffering judgment by default, at 
the same time as the trial of the action or issues therein against the 
other defendants. But the Court or a justice may order that, instead 
of proceeding to the trial, the value and the damages, or either, shall 
be ascertained by a writ of inquiry, as directed by the last precetling 
Rule, or in any other way which the Court or J ustice directs. 

As to jud^^nient in such cases in default of appearance, see Or. 10. r. 6 ; as 
to effect of judgment by default against one of several defendant, see r. 12, i«/»ti; 
as to writs of inquiry and references as to damages, see Or. 30, r. 25, et ntq. 

5. If the plaintiff's claim is for detention of goods and pecuniary 
damages, or either, and also for a debt or liquidated demand, and any 
defendant makes default as mentioned in Rule 2 of thi.s Order, the 
phiintitr may ont(*r final judgment against him for the debt or liquidated 
demand, with interest and costs, and may also enter interlocut4)ry 
judgment for the vahu' of the goods and the damages, or either, as ihe 
case may bt', and may jnoceed as pn)vide<l in Rules 3 and 4 of this 
Order. 

As to signing judgment in such cases in default of appearance, see Or. 10, r. 7. 
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6. If the plaintiffs claim is for a debt or liquidated demand, or Slim oni^.'^*^^ 
the detention of goods and pecuniary damages, or for any of sucli matters, ^- ^f- 27, r. 9. 
and the defendant delivers a defence which purports to offer an answer 

to part only of the plaintiff's alleged cause of action, then, if the 
unanswered part consists of a separate cause of action, or is severable 
from the rest, as in the case of part of a debt or licjuidated demand, the 
plaintiff may, by leave of the Court or a Justice, enter judgment, final 
or interlocutory, as the case may be, for the part unanswered : Provided 
that, when there is a cross-claim, execution on the judgment in respect 
of the plaintiff's claim shall not issue without leave of the Court or a 
Justice. 

7. In all other actions than those in the preceding Rules of this ^^^^^^ »" ^^^^^ 

* *^ cose;). 

Order mentioned if thp defendant makes default in delivering a defence, cf., E. Or. 27, 
the plaintiff may set down the action as against him on motion for 
judgment, and such judgment shall be given as upon the statement of 
claim the plaintiff appears to be entitled to. 

As tu application for judgment in default of any subsequent pleadings, see 
r. 10, iu/ra ; as to motions for judgment, see Or. 33. 

The fee payable on filing notice of motion is lOs., and on drawing up and 
entering judgment under this rule, lOs. ; Rule of Ck>urt, October 6th, 1903. 

On the motion for judgment the statement of claim alone can be looked at, 
and aflidavits are not admissible on the question of costs which are in the discretion 
of the Court ; the judgment of Higinbotham, J., in Siegtrt v. Lawraice, 11 V.L.R., 
47, not followed ; Huxley v. Plunked, 2 A.L.R., 172. It is unnecessary that there 
should be an affidavit verifying the statement of claim in an action in which the 
defendant has not appeared ; Stewart v. Cotighian, 11 V.L.R., 279. The filing of 
a statement of claim is imperative where the defendant does not appear ; Embling 
V. Parry, 23 V.L.R., 70. See also, Faikimjham v. Harbison, 34 V.L.R., 7(54 ; Or. 
10, r. 9. 

In Victoria where a writ was indorsed for an account and no appearance 
entered for the defendant, and an order had been made directing accounts and the 
Chief Clerk had given his certificate as to the amount found to be due, it was held 
that application should be made under a corresponding rule ; Riddtll v. Mc Whinne, 
16V.L.R.,9. As to order made in a foreclosure action, see National Bank v. 
CoAfu, 22 V.L.R., 269. 

The fee payable on drawing up and entering judgment is lOs. ; Rule of Court, 
October 6th, 190.3. 

8. When, in any such action as mentioned in the last preceding One of several 

_^,, ^^ y P ^ •/. defendant* In 

Rule, there are several defendants, then, if any defendant makes default default. 
in delivering a defence, the plaintiff may, if the cause of action is sever- ^'12^' ^^' ^' 
able, set down the action at once on motion for judgment against that 
defendant, or may in any case set it down on motion for judgment 
against him at the time when it is entered for trial or set down on 
ii.c. 20 
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Close of 
pleadings on 
default. 

Cf., E. Or. 27, 
r. 13. 



motion for judgment against the other defendants. In the first case the 
Court may adjourn the motion to come on at the time last mentioned. 

As to effect of judgment by defaalt against one of several defendants, see 
r. 12, infra ; as to motions for judgment, see Or. 33. 

The fee payable on filing notice of motion is lOs., and on entering jodgmeat 
10s. ; see Rule of Court, October 6th, 1903. 

As to default where there are several defendants, see Little, v. Liidi^ ^ 
V.L.R., 203 ; Crowley v. The Sandhurst and Northern District Trustee d:c. Co., 2J 
V.L.R., 661. 

9. If the plaintiff does not deliver a reply, or any party does not 
deliver any subsequent pleading, within the period allowed for thst 
purpose, the pleadings shall be deemed to be closed at the expii*ation d 
that period, and all the material statements of fact in the pleading kst 
delivered shall be deemed to have been admitted. 

As to the times limited for the delivery of pleadings, see Or. 16, r. 4 ; Or. 17, 
rr. 6, 7 ; Or. 19, rr. 1, 3; Or. 24, r. 6 ; as to close of pleadings by joinder flf 
issue, see Or. 19, r. 4 ; as to judgment on admission in pleadings, see Or. 27, r. X 

10. In any case not hereinbefore provided for, if any party 
makes default in delivering any pleading, the opposite party may appif 
to the Court or a Justice for such judgment (if any) as upon the plead- 
ings he appears to be entitled to. And the Court or Ju.stice may order 
judgment to be entere<l accordingly, or make such other order as is 
necessary to do complete justice between the parties. 

As to judgment on admission in pleadings, see Or. 27, r. 3 ; as to motiootftf 
judgment, see Or. 33. The fee on filing notice of motion is lOs. ; Rules of Court, 
October 6th, 1903. 

Under the Queensland Rules it was held that, when a defendant had dehvcred 
a statement ot defence and counter-claim, and no joinder of issue or answer bfttl 
been served, the defendant could obtain judgment on the statement of cUia 
and on the counter-claim ; Carr v. Jeffs^ 4 Q.L. J., 50. 

Sotting aside H. Anv jud^rmcnt by default under this Order may Ik? set aside 

judjfinent by . j o j j 

default. Qi- varied by the Court or a Justice, upon such terms as to c<»sts or 

r. "lo. " '"' otherwise as the Court or Justice thinks fit. 

As to setting aside of judgment obtained by default, see Or. 10, r. 8;o< 
judgment in default of appearance at trial, see Or. 30, r. 18 ; as to relief agsiost 
judgments and orders, see Or. .34. 



Judgment by 
default in other 
cases. 

Cf., E. Or. 27, 
r. 14. 

Cf.. Q. Or. 31, 
r. 14. 



Kfftrtof 12. In any case in which a plaintiff enters judgment umiertbe 

judtfinent bv . . <. i • y ^ i . i /• i a i . . 

(lefauit. provisions of this Order against any defendant who makes ilefault » 

(^. Or. 31 . r. ic. jeiiygi-ing a defence, the entry of judgment shall not, nor .-^hall the 
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issue of execution thereon, pi*ejudiee his right to proceed in the action 
against the other defendants. 

As to signing judgment against one or more several defendants, see rr. 2, 4, 
8, supra. 

ORDER XXIV. 

Amendment. 

1. The Court or a Justice may, in any cause or matter, at any Amemiment in 
stage of the proceedings, allow or direct either party to alter or amend cf., e. or. 28, 
the writ of summons, or any indorsement thereon or any pleadings or 
other procetnlings, in such manner and on such terms as ai*e just. 

As to general power of amendment of defects and errors, see H.C.P. Act, 
eecs. 23, 24 ; as to correction of clerical mistakes and accidental omissions, see r. 9, 
infra ; as to amendment of indorsement on writ of summons, see Or. 4, r. 2 ; of 
pleading pending demurrer, see Or. 21, r. 8 ; of admissions. Or. 27, r. 2 ; of return 
to writ of habeas corpus, see Or. 42, r. 6 ; of irregular proceedings. Or. 49, 
r. 5 ; of notice of appeal from judgment of a Justice of the High Court, Part II., 
sec. 1, r. 3; as to power of amendment by Full Court on such appeal, t6., r. 9 ; of 
amendment of notice of application for new trial, i6., r. 20 ; of amendment of 
notice of appeal from judgment of Supreme Court of States, t6., sec. iv., r. 3. 

At any Stage. — Leave to amend pleadings will be granted at any stage of 
the proceedings where no injustice will be done thereby to the other side ; Bromell 
V. RohtrtHon, 12 V.L.R., 560; Spier v. Thonu, 11 A.L.T., 110. An amendment 
should be made before judgment, for when an order has been made after hearing 
)x>th sides the Court making the order cannot vary or alter it ; Roxburgh v. TuUy, 
I Q.L.J., 148; Russell v. Taylor^ Queensland Dig., col. 211 ; Queensland Invest- 
ment and L. M. Co. Ltd. v. Orimley^ 4 Q.L.J., Supp., 3; Woods v. Sheriff oj 
Queensland, 6 Q.L.J., 163 ; Rex v. Municipal Council of Marowj, 29 V.L.R., 355. 
But compare Ila/l v. Harris, 25 V.L.R., 455. Per Madden, C.J. :— '*But I 
inay say we should have hesitated long betore we came to the conclusion that a 
Judge under the circumstances in which our brother Hood found himself, having 
pronounced judgment, even although the order of the Court had been pasi*e<l and 
entered, could not do what justice required by setting aside a judgment founded 
wholly upon the Judge's own error as to a fact and not upon any mistake in 
his deliberation." See also note to r. 9, infra. After an order is appro ve<l by 
both parties and signed by the Judge, objections to its form will not be enter- 
tained ; Cayron v. Rutsell, 24 V. L. R., 69. An amendment of pleading wus allowed 
after the close of the evidence to raise the question of deceit ; Uui4er v. Bright 
Chrystal d:c. Co. , Queensland Dig. , col. 204. An application to amend after the 
verdict of the jury was given Wiis held to have been made too late ; Gibbs, Bright 
4t- Co. V. Roican, 13 V.L.R., 621. 

Per Williams, J. (Vic.) : — ''This Court also upon the reservation (of ques* 
lions reservecl on the findings of a jury) has undoubtedly power to make any such 
amendment of the pleadings om it may think just and right upon such findings '* ; 
Stnart v. Lobb, 16 V.L.R., at p. 500. 
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Amendment OK Pleadings. — Semble, the amendments which the Judge U 
required to make under the High Court Procedure Act, sec. 23, are such as shiU 
determine the real question which has been in controversy between the parties op 
to the trial, and which they had come to try. The Judge must exercise hit dis- 
cretion upon the materials before him, in determining whether an amendnoent 
asked for comes within this definition ; Dwyer v. O'Mu/fen, 13 V.L.R., 933. 

A p»rty will be allowed to amend his pleadings, even although he has been 
guilty of unexplained delay in applying for leave to do so, unless the Court m 
satisfied that he is acting nia/a fidt, or that by his delay he has done some other 
injury to the other party which cannot be compensate<l by costs ; SwtetHom 
V. Jacohsj 17 V. L.R., 501. In an action against directors of a company for negli- 
gence and malfeasance in making advances on securities, an amendment that 
the advanced were insufficient and worthless as being obtained in contraventioD 
of sec. 21 of the Crown Land^ Alitnation Act of 1876 was disallowed on apped 
as being neither bona fide made, nor with reference to a matter ^"hich the parties 
originally came into Court to determine ; Queensland Investmtnt Co. Ltd, r. 
Grim/ "1/ J 4 Q.L.J., 224. Upon an application for leave to amend, the Court has to 
consider whether there has been any such wilful or grossly negligent omission lo 
bring forward the new matter sooner, as would deprive the applicant of the prin- 
lege of amending ; McLeod v. Htnty, 25 V.L.R., 648. 

The hearing of an action was ordered to stand over to alloM' a plaintiff to amend 
his claim by putting in issue certain covenants, and to make the neceas^iry demaad 
for a reconveyance, and to put the result in issue ; Howdl v. Harding, 12 V. Lit, 
538. In an action upon a guarantee for an overdraft, the defendant denied the 
execution of the guarantee, and pleaded that if it was executed, its execution wu 
procured b}' fraud. At the close of the evidence the defendant applied for les« 
to amend by setting up that the guarantee was satisfied. Leave to amend wit 
refused. Htld, on appeal, that as on the plaintiff's own case the questions hsd 
arisen whether the deposit of certain scrip certificates, was for the benefit of 
the defendant, or the bank, and whether the guarantee was given on the under 
standing that it was to be given up as soon as tlie certificates were re-deposited 
with the baiik, and as neitlier of these questions had been left to the jury, therf 
must be a new trial with leave to amend ; Union Bank of Australia Ltd. v. Baim, 
6 Q. L.J. , 58. Where, in an action for damages on the ground of misrepresentatioa, 
the plaintiff, after the pleadings were closed, discovered by means of interrogatories 
another grouud of misrepresentation, lie was allowed to amend his statement of 
claim at his own cost by adding such misrepresentation ; ITay v. Patentoa, U 
A.L.T., 20. Where one party has been allowed and has elected to amend his 
pleadings, the other party is perfectly at large, and may plead as broadly as he 
pleases ; Rea v. Duncan, 25 V.LR., 520. 

" pKocKKi)iN(i.s.'" — An order nin to review is a ** proceeding," see 7y« v. 
LauHtU, 25 V.L.R., 4G2. As to power to amend a conviction under a rale 
corresponding to sec. 24 of the Hiijh Court Procedure Act, see /?. v. AlUy, ft 
A.L.T.,160. 

Terms. — Where an amendment is allowed on terms which are unreasonable, 
the Full Court has jurisdiction to review them. When the Judge at the tri*! 
imposes terms as a condition to allowing an amendment, and the parties applying 
accept those terms, they will not be allowed afterwards to contend that such leraw 
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were unreasonable and extravagant; KUpatrick v. Huddart Parker tt- Co., 22 
V.L.R., 369. 

Where a plaintiff by his statement of claim discloses no right of action 
because he does not allege an interest, and the objection is taken by the defence, 
the Court will not, at the trial, allow an amendment of the statement of claim, 
so as to allege it, except on terms of paying all the costs ; Dohaon v. Shirt of Ftrn- 
tree Gxdly, 17 V.L.R., 607. 

2. When a writ of Hummoiis or any indorsement thereon is Amendment of 
amended, the amendment shall be made in such manner as to distin- summons. 
guish the amendments from the original matter, and the writ shall be ^ ^^' ^^' '* ^' 
resealed. A copy thereof, as amended, shall be filed, unless the Court 

or Justice allows the amendment to be made upon the copy of the 
original already filed. 

As to amendment of indorsement on writ of summons, see Or. 4, r. 2. The 
indorsement of a writ of summons need not be amended though the claim in the 
statement of claim goes beyond the claim indorsed on the writ ; Or. 16, r. 1. 

3. The plaintiff may, without any leave, amend his statement of ^t!en?ent o'f **' 
claim, or the indorsement on the writ when the indorsement is deemed ^ui^utfeave!** 
to be the statement of claim, once at any time before the expiration of cf., e. or. 28. 
the time limited for reply and before replying, or when no defence is 
delivered at any time before the expiration of twenty-eight days from 

the appearance of the defendant who last appears. 

As to disallowance of such amendment, see r. 5, ivfta ; as to statement of 
claim generally, see Or. 16 ; as to the time limited for a reply, see Or. 19, r. 1 ; as 
to intro<1uction by amendment of matter formerly alleged by new assignment, see 
Or. 19, r. 5; as to computation of time limited by this rule, see Or. 45; no amend- 
ment of pleadings allowed in vacation unless directed b}' the Court or Justice, 
see Or. 45, r. 3. 

4. A defendant who has pleaded a set-off may, without any Amendment of 

leave, amend the set-off at any time before the expiration of the time defendant 

•' *^ without leave. 

allowe<l him for pleading to the reply, and before pleading, or, if the cf.,E. or. 28; 

r. 3. 

only reply is a joinder of issue, then at any time before the expiration 
of eight days from the delivery of the joinder of issue. 

As t3 disallowance of such amendment, see r. 5, infra ; as to set-off generally, 
see Or. 14, r. 3 ; Or. 17, r. 11 ; as to time allowed for pleading to reply, see Or. 
19, r. 3 ; as to computation of time limited by this rule, see Or. 45 ; no amend- 
ments of pleadings allowed in vacation unless directed by the Court or a Justice, 
see Or. 45, r. 3. 

5. When any party has amended his pleading or indorsement niBaiioH-ance of 
under either of the last two preceding Rules, the opposite party may, e or M r 4 
within eight days after the delivery to him of the amended pleading or 
indorsement, apply to the Court or a Justice to disallow the amendment, 
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or any part thereof, and the Court or Justice maj', if satisfied that the 
justice of the case requires it, disallow the same, or may allow it subject 
to such terms as to costs or otherwise as are just. 

As to computation of time limited by this rule, see Or. 4n. 

^^^'**d«5^^ 6. When any party has amended his pleading or indorsement 

pieadintf. under the last-mentioned Rules, the opposite party shall plead to the 

Cf., E. Or. 28, r. , , i ,. . , , i .,,..,. ^ 

6. amended pleadmg or indorsement, or amend his pleading, withm the 

time which he tlien has to plead, or within eight days from the delivery 
of the amendment, whichever last expires ; and if the opposite party 
has pleaded before the delivery of the amendment, and does not plead 
again or amend within the time above-mentioned, he shall be deemed to 
rely on his original pleading in answer to such pleading as amended. 

As to the times limited for the delivery of pleadings, see Or. 16, r. 4 ; Or. 17, 
rr. 6, 7 ; Or. 19, rr. 1,3; as to computation of the time limited by this rule, sec 
Or. 45. 

Amendment by 7, j^ any case not provided for by the preceding Rules of this 

B. Or. 28, r. 6. Order, application for leave to amend any pleading or indorsement may 

l^ made by either party to the Court or a Justice, or to the Justice at 

the trial of the action, and the amendment may be allowed upon such 

terms as to costs or otherwise as are just. 

Failure to 8. If a party who has obtained an order for leave to amend anv 

amend after m. ^ 

order. proceefling does not amend accordingly within the time Kmited for that 

r. V. ' purpose by the order, or if no time is thereby limits then within 

fourteen days from the date of the order, the leave to amend shall, on 
the expiration of the time so limited, or of such fourteen days (as the 
case may be), cease to have effect, unless the time is extended by the 
Court or a Justice. 

As to the computation of time limited by this rule, see Or. 45 ; as to the 
power of the Court to enlarge time, »6., r. 6. 

Clerical mistake 8 ^- Clerical mistakes in judgments or orders, or errors appearing 

and accidental .1 • i • • r • 1 i. 1 v • • a 

omissions. therein and arising from any accidental slip or omission, may at any 

Cf^^E. Or. 28, |.^jj^^ ]^^ corrected by the Court or a Justice on motion or summons, and 
an api>eal shall not lie from an order directing such amendment. 

As to power to amend generally, see H.C.P. Act, sees. 23, 24, r. 1, mpm; 
as to relief against judgments, see Or. 34. 

Inherent Jukisdktion. — The Court has inherent jurisdiction to rectify 
its orders so as to make them consonant with the order actually pronoum-ed : 
Chriiid". V. Xcwfoii, 20 V.L.K., 28. 8ee also note to Jud. Act, sec. 4, at p. 76. 

Clerical Mistakes. — The Court has jurisdiction to amend a judgment in 
which an error either by clerical mistake or pure accidental slip occurs ; Bohaym 
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V. Aujittad, 12 A.L.T., 159. The application to rectify a judgment should be 
made promptly. The rule is intended only to apply to slight and plain clerical 
errors and to cases where the judgment as drawn up differs from that which 
the Court has pronounced ; Buchan v. Btichan, 21 V.L.R., 391. Where an order 
was made without certifying for counsel an amendment was allowed ; Dougherty 
V. Dougherty, 15 V.L.R., 294. In Aiagor v. Donald, 8 A.L.T., 55, an order 
incorrectly drawn up was varied by a supplemental order. 

'* Their Lordships do not doubt that the Court has power, at any time, to 
correct an error in a decree or order arising from a slip or accidental omission, 
whether there is or is not a general order to that effect " ; per Lord Hobhouse, 
Carttrv. MiUon, 14 N.S.W.L.R., at p. 239. 

Where the judgment in an action has been given and the minutes of a 
declaratory order have been drawn, but the order itself has not been drawn up or 
taken out, the Court may hear a motion to vary the minutes of such order as a 
re-hearing and may thereupon alter such order ; Warnock v. Austin {No. 2), 28 
V.L.R., 6.^2. It was held that an application to vary an order before it had been 
taken out might be granted ; In re Kinney, (1903) Q. W.N. , 68. But where an order 
has been made after hearing both sides it cannot be varied ; see note to r. 1, ftupra, 

ORDER XXV. 

Security. 

1. Security/ tn General, 

1. Whenever in any cause or matter in the High Court security General form of 

•^ o ./ ueciinty. 

is required to be given by or on behalf of any party, the security shall, (^. or. S3, r. i. 
unless otherwise requii*ed by law or by these Rules, or unless otherwise 
directed by the Court or a Justice, be given by an instrument in writing 
signed by the person to be bound, whether as principal or surety, and 
setting forth that he submits himself to the jurisdiction of the Court, 
and consents that, upon the happening of the event specified in the 
instrument, judgment may be signed against him for the amount for 
which the security is given. 

As to the fees payable with respect to securities, see Rule of Court, October 
6th, 1903 ; i»M6-/i7. ''Securities." 

2. The instrument shall be entitled in the cause or matter in Title. 
which the security is given, and shall be executed by each person ^ be ^ " -« 
bound in the presence of a Registrar or a commissioner of affidavits, ^^' ^®' ^ "-^I 

Q. Or. 88, r.' 2. 

who shall satisfy himself that the person signing it understands the 
liability which he incurs and that the liability may be enforced against 
him in a summary way. The sureties may execute the instrument 
either together or separately. 

A commissioner shall not attest a security on behalf of any 
person ft>r whom he, or any person in partnership with him, is acting as 
solicitor or agent. 
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for'^nliSS"** 3. When a bond is ordered to be given as security, it shall, unlcM 

cr, E. Or. 65, the Court or Justice otherwise orders, be given to the party for whose 
benefit it is given. 

Twoiureties 4. The security shall, unless otherwise directed by Rules of 

A.R., i894,r. 16. Court, or unless otherwise ordered by the Court or a Justice, be given 
q. Or. 33, r. 4. \^y ^Q sureties, who shall be approved by the Registrar of the Registry 

in which the cause or matter is pending, and each of whom shall be 

bound in the full amount of the security. 

flS^of recopdT ^' ^^'^^T instrument of security made under this Order shall be 

(I Or. 33, r. 10. filed, and shall thereupon become a record of the Court. 
As to time of filing, see r. 7, infra. 

The fee payable on filing an instrument of security is 5s. ; Rule of Court, 
October 6th, 1903. 

Enforcement of 6. Any party claiming to be entitled to enforce the security 

il Or. 33, r. 11. against any person by whom it is signed may apply to a Ju.stice by 
summons in the cause or matter in which the security is given for an 
order that judgment be entered against the person by whom the security 
is given in accordance with his submission, and the Justice may order 
that judgment be entered accordingly in favour of the pai-ty for such 
amount as is just. 

To be filed 7. No such instrument, and no recognizance or other security <rf 

months. any kind, shall be filed after the expiration of six months from the time 

Cf.^,^h.or. Gi. ^£ .^ execution, except by order of the Court or a Justice?, made upon 

notice to all the persons by whom the security was executed or their 

representatives. 

The term ** month " means calendar month ; Acta Interpretation Act 1901, 
sec. 22 (6). 

Payment into 8. Anv partv directed to cive security may give it by paying 

court in lieu of J f J © .jr. ^ i— j e 

security. ^he amount for which security is to be given into Court to a separate 

O Or 33 r 13 

* ' ' ' account in the cause or matter, to be called the " Security Account,^ 
and to abide the order of the Court, and giving notice of the payment 
to the party for whose benefit the security is to be given. The notice 
shall be accompanied by an original receipt for the money paid into 
Court. 

As to payment into Court, see Or. 18. 

2. Security far Costs, 

Security for 9. A plaintiff ordinarily resident beyond the Commonwealth may 

piaintiflr and be Ordered to give security for the costs of the cause, whether he is or 
defendant. is not temporarily within the Commonwealth. 
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As to security by receiver, see Or. 37, rr. 12, 13i; as to security for costs on ^^i K- O'- ^. 

r. Oa. 
issue of writ of certiorari, see Or. 41, r. 10 ; security for cost^ on filing information 

of quo tcarranto, see Or. 41, r. 33 ; as to when time for giving security for costs 

not to be reckoned, see Or. 45, r. 5 ; as to security generally on appeals to the 

High Court, see H.C.P. Act, sees. 35, 36 ; as to giving security for costs of appeal 

from a State Supreme Court in the Court appealed from, to High Court ; see Part 

II., sec. iv., r. 10, and notes thereto. 

As to the amount of security to be given, see rr. 11, 12, infra ; as to the 
time at which an application for security for costs should be made, see r. 13, infra ; 
as to power of Court or a Justice to require security for costs in any case, see r. 
17, in/ra ; when time for giving security for costs not to be reckoned, see Or. 45, 
r. 5 ; as to costs generally, see Or. 46, Jtui. Ad, sees. 26, 27. 

A plaintiff who had unencumbered real property within the jurisdiction was 
not required to give security for costs although he was not resident within the 
jurisdiction ; Xichohon v. Shaw, 3 S.C.R. (Q.), 167. Goods within the jurisdiction 
which are the subject-matter in dispute cannot be considered as security for the 
<208ts of the action, but the nature and circumstances of the claim will be taken 
into consideration in fixing the amount of the security to be given. A plaintiff, 
resident in Queensland, who, after the issue of a writ of summons, left the State in 
order to proceed to England and reside there permanently, was ordered to give 
security for co8t«, although at the time of the application she was temporarily 
resident in another part of the Commonwealth ; 5^«n(/€r v. Mathian, (1903) S.R. 
(Q.), 131. Where a plaintiff who was out of the jurisdiction was ordered to give 
security for costs, returned and stated he hud no present intention of leaving the 
colony, it was held he was entitled to be relieved from the operation of the order ; 
)Voo<l>i\\Shf.rijf of Queens/and, 6 Q.L.J., 163. Semhie, when the terms of an order 
for security of costs have by a change of circumstances in the course of an action 
become unsuitable, the Court has power to vary the order, although no liberty 
to apply has been reserved ; Deep Creek Gold Dredging Co. v. Gympie Crushing 
Co.. 8Q.L.J., 123. 

Where a plaintiff, out of the jurisdiction, resided in a colony where by the 
law in force in that colony a judgment obtained in the colony in which the action 
was brought, could be registered and enforced in the colony where the plaintiff 
resided, security could not be ordered by the State Court ; Martin v. Fraser, 19 
A.LT., 169; Awttral Cycle Agency Ltd. v. McCrae, 25 V.L.R., 42. In Queens- 
land, before the establishment of the Commonwealth, security for costs of an 
action was not required from a plaintiff resident in a colony subject to the Federal 
Council Act ; Hayter v. Brewer, 3 Q.L.J., 19. See now sec. 10 of the Service and 
/execution of ProcfHs Act 1901, and cases decided thereunder; Ramsay v. Eager, 
27 V.L.R., 603 ; Emns v. Sneddon, 28 V.L.R., 396. 

As to the practice and authorities with respect to applications for security 
for costs in New South Wales, see Bolin and Innes, Supreme Court Practice^ p. 
153 ; /?icA, Newham and Harvey, Practice in Equity, p. 200. 

10. When a plaintiff, who ha.s been ordered to pay the defendant Second action 

* "^ (or Hune cauM. 

the cost** of a cause whether in the High Court or another Court, q. or. 8S, r. 16. 

institutes a fresh cause in the High Court against the same defendant 
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in respect of the same, or substantially the same, cause of a<;tion, the 
Court or a Justice may order him to give security for the costs of the 
fresh cause. 

As to staying subsequent action until costs of first action paid, see Or. 
38, r. 5. 

11. When security for costs is ordered to be given, the securitr 
{fiven. shall be of such amount and shall be given at such times, and in such 

manner, as the Court or a Justice directs. 

Further Security.— Under Or. 65, r. 6 (Vic), it was held that theCowt 
had a general discretion to make an order that further security should be gim 
for the defendant's costs or not, and where the facts justified a farther order such 
order could be made ; Balance v. Smith, 17 A.L.T., 165. 

1 2. The amount of security shall, unless the Court or a Juatioe 
otherwise orders, be Fifty pounds. 

Amount of As to amount of security, see also H.C.P. Act, sec. 35 ; as to increase or 

^^^ ^' decrease of amount on appeal ; ib.. sec. 36. Applicatious for increase most be 

Cf., E. Or. 65, , . , ,. . V , .r . r , T^. , ., ... 

r. 0. made with expedition, whetlier tnere is a Justice of the High Court sitting m 

State where the appeal is to be heard or not ; McLaughlin v. Daily Tel^frafk, 

1 C.L.R. 

application. 13. An application to compel the plaintiff in an action to giw 

Q. Or. 33, r. 19. «je(.m.[^y f^j. ^osts must, in ordinary cases, be made before issue joined ; 

But the Court or a Justice may, under special circumstances, allow tbe 

application to be made at any lat^r time. 

prweedings. 1^- ^Vhen a party is ordered to give security for costs, the action, 

Q. Or. 33, r. 20. qj. other proceeding in respect whereof the security is required to be 

given, shall be stayed until the security is given, unless the Court or » 

Justice otherwise orders. 

As to &tayiii>4 proceedings generally, see Or. 38 ; as to when time for giriifS 
security for costs not to be reckoned, see Or. 45, r. 5. 

Disposal of 1 5. In any case in which money has been paid into Court « 

money paid into "^ 

court. security for costs, when the cause has been finally disposed of, if the 

Cf E Or 31 

r. 27. * ' party by whom the payment into Court was made is adjudged to pij 
the costs of the cause, or any balance in respect of the costs of thf 
cause, or any other balance of costs in the cause, to any parties for 
whose security the payment was made, the amount standing to tbe 
credit of the " Security Account " in the cause shall, unless the Court 
or a Justice otherwise orders, be liable to be applied in payment of tbe 
costs so ordei-ed to l^e paid to those parties. In any other case the 
party by whom the payment into Court was made shall be entitled to 
have the sum paid out to him. 

As to payment of moneys into Court, see Or. 18. 
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IG. \\ hen a cause ha-s been finally disposed of by consent or Rej^strar to 

,,,,,..«* certify at con- 

otherwise the Registrar shall, on the application of any party to the elusion of oauae. 

cause, and on being satisfied that that party is entitled to have any r' 27a.' * * 
money standing to the credit of the " Security Account " paid out to 
him, give him a certificate to that effect. 

17. Nothing in the eight last preceding Rules shall be construed Saving. 
to affect the power of the Court or a Justice to require security for 
costs to he given by any party to any cause or matter in any case in 
which it is just that such security should be given. 

As to giving of security by plaintiff ordinarily resident beyond the Com- 
monwealth, see r. 9, supra. 

Without Means. — Where a plaintiff without means is bringing an action 
merely as the nominee of another person, he may be ordered to give security for 
costs ; Marauiay v. Mdraulai/t 21 V.L.R., 224. A no-liability company stands in 
the same position as an individual, and will not be ordered to give security for 
costs of an action on the ground of poverty ; Mount Delegate Co. No Liahility v. 
Teaciue, 16 V.L.R., 772 ; cf. also. Alackie v. C/ough, 17 V. L.R., 201. In an action 
for slander an order was refused directing the plaintiff who had been adjudicated 
insolvent after action brought to give security for the defendant's costs ; Wilson 
V. DonkiUf Queensland Dig., col. 60. 

Appeal from a Justice of the High Court.— Security can only be required 
under an order of the High Court ; H.C.P. Act, sec. 35. In Queensland it is not 
the practice of the Court to require security for costs on an application for a new 
trial, or an appeal, except un<ler very exceptional circumstances ; Union Bank of 
Awtrfilia Ltd. v. Raine, 6 Q.L.J., 58. Per Griffith, C.J., Deep Creek Gold Dredg- 
ing Co. V. Oympie Crushing Co.^ 8 Q.L.J., at p. 125. In Victoria the general rule 
is that security for costs must be given by an appellant who is apparently without 
means to pay costs if unsuccessful. The fact that the appeal involves a novel 
cjaestion of law is not sufficient ground for dispensing with security ; Symes v. 
Crisp, 17 A.L.T.. 32. (See Vic. Or. 58, r. 15). See further as to the Victorian 
practice, Cane v. The Perpettutl Trustees Co.^ 26 V.L.R., 245 ; Aronsx, Mclntmey^ 
25 V.L.R., 148; Hitchins v. Mayor 0/ Port Melbourne, 15 V.L.R., 358; Bethune 
V. Porftou*, 18 V.L.R., 493; The Australian Compressed Fodder Co. v. West- 
\ooody 9 A.L.R., 113. In Victoria it has been held that the Full Court has 
no jurisdiction to order security for costs of a motion for the new trial of an action 
• which has been tried by a Judge with a jury; Jacob v. Miles, 25 V.L.R., 215. 
Compare on this point the practice in West Australia ; Tipping v. Mayor of 
/**?rM. 2 W.A.L.R.,36. 

ORDER XXVI. 

DiSCOVEKV AXD INSPECTION. 

1. In any cause the plaintiff or defendant ma>' at any time P>**<>^'*»7 *>y 

•^ ^ ^ -^ -^ intcrroK»toriet. 

befoi'e the plaintiff is in a position to give notice of trial, or at any later Cf., E.[Or. 31, 
time by leave of the Court or a Justice, deliver interrogatories in writing 
for the examination of the opposite parties or any of them; and the 
interrogatories when delivered shall have a note at the foot thereof, 
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stating which of the interrogatories each of the parties is required to 
answer : Provided that no party shall deliver more than one set of 
interrogatories to the same party without a special order for that 
purpose. 

Interrogatories which do not relate to any matters in question 
in the cause shall be deemed irrelevant, notwithstanding that they 
might be admissible on the oral cross-examination of a witness. 

As to power of High Court or Justice to order the examination of any perMn 
on interrogatories, see H.C.P. Act, sec. 19 ; us to interrogatories on Bununonsfor 
directions, see Or. 12, r. 2 ; interrogatories may be administered to an accnaed 
person touching his contempt ; see Or. 43, r. 6. 

ADMISSION'S. — ** It is one of the well recognized objects for which inter 
rogatories are allowed, that admissions may be obtained to aid the case of tbe 
interrogating party, and to impeach or destroy the adversary's case" ; Broken BiU 
Proprietary Ac. v. Municipal District of Brokm Hill, (1901) S.R. (N.S.W.) (E.),tt 
p. 55. A plaintiff may administer to the defendant interrogatories which may provt 
his whole case out of the defendant's mouth, and may do so although he shows tiut 
he has already knowledge and evidence of the matters on which the defendanti 
answers are sought ; jQmft« v. Danes, 9 V.L.R., 140. A party interrogated it not 
bound to state the nature of hia belief as to the matter inquired after, if such belief 
is founded on the perusal of documents not admissible in evidence. An admisaoa 
by a party interrogated of particular belief is tantamount to an admission offset; 
Shannon v. Whiting, 22 A.L.T., 186. 

Information. — '* There h another ground on which interrogatories are oft« 
allowed, i.e., when they are in the nature of a summons for further and bctt«f 
particulars; Millbauk v. Millbank, (1900), 1 Ch., 276"; Broken HUl Pi-opriiiary 
tkc. V. Miuiicipal District of Broken Hill, (1901) S.R. (N.S.W.), »t p. .56. 

An interrogatory will not be allowed the only object of which is to ascertaio 
the nature or strength of a party's evidence or to pin the party down to a definite 
statement in that respect. An interrogatory was, therefore, disallowed as to the 
number of persons present at an alleged agreement between the defendant and i 
deceased person, where the number of such persons was immaterial to the issues 
in the suit ; McKeinie v. Davison (1903), 3 S.R. (N.S.W.), 273. 

A plaintiff is entitled to discovery of the facts upon which the defendant 
relies to establish his case, or of what the case is that he has to meet, but not of • 
the evidence which it is proposed to adduce ; McKinley w Bobinwn, 14 V.LR^ 
195; Cameron v. Cameron, 7 VV.N. (N.S.W.), 29. 

Where the defendant has given to the plaintiff a written notice of hiJ 
intention to apply at the trial for leave to amend his defence, the plaintiff, before 
the trial, cannot interrogate him with regard to the subject-matter of the proposed 
amendment ; Grassmere Es(a(t Co. v. lUinfjworth, 11 A.L.T., 45. 

In a suit to restrain a defendant from passing off his goods as the goods of 
the plaintiff, the plaintiff alleged in his statement of claim that he had sold orcon- 
signed to merchants and storekeepers in the colony large quantities of goods 
branded with a certain mark, which defendant had copied, thereby deceit-log the 



Op. XXVI., p. 1. DISCOVERY AND INSPECTION. 3i7 

public into purchasing the defendant'8 goods. The Court refused the defendant 
leave to interrogate the plaintiff as to the names and addre;>se8 of the merchants 
and consignees, or as to the quantities sold, but allowed the interrogatories as to 
the district^i, cities and towns in which the sales had been made, and the names 
and addresses of the members of the public who had been deceived ; Blofjg v. 
Andenon, 21 N.S.W.L.R. (Eq.), 9. 

Where an answer would be irrelevant, and would not go to support the 
plaintiff's case, the interrogatory should not be allowed. In Victoria it has been 
held that in an action against the publisher of a newspaper to recover damages for 
a libellous letter, interrogatories asking whether the defendant, if not himself 
the writer, knows the name and address of the writer, will not be allowed ; Smith 
V. Powe/f, 10 V.L.R. (L.), 79. See also Daily Telegraph Co. v. Berry, 5 V.L.R. 
(L.), 343. 

In an action for the residue of the purchase money of a station, the defendant 
pleaded a deed of composition, executed in accordance with the Insolvency Statute 
1865. The plaintiff did not reply fraud. It was held that interrogatories asking in 
what manner, and at whose instigation, the assent of the creditors and the execu- 
tion of the deed were obtained, and other particulars concerning such composition, 
which appeared to point towards impeaching the deed, should not be allowed ; 
SteiPart v. Hogg, 1 V.L.R. (L.), 139. 

A party is not entitled to interrogate another as to his motives for doing a 
certain act ; Service v. Coote, 17 V.L.R., 40. 

Skr\ants and Agents. — When interrogatories are administered to a 
defendant appointed by the Government, in a suit against the Crown, the Govern- 
ment are not require*! for the purpose of answering such interrogatories to inquire 
into the knowledge on the subject in question possessed by their various officers ; 
Fi'^her V. Tully, 3 8.C.R. (Q.), 194. 

An answer to an interrogatory may be sufficient if it negatives personal 
knowledge on the part of the person interrogated of an act done by a servant or 
agent, and states that the person who was his servant or agent at the time that 
such act was supposed to have been done is no longer his servant or agent or under 
his control, or in such a position that it would not be reasonable to force him to 
communicate with such servant or agent. Qmxre, whether the termination of the 
agency or service is of itself sufficient in any particular case to relieve the person 
interrogated of the obligation to make inquiries of his former agent or servant ; 
LittU v. T. K. Btnn^.t »!• Woolcock Ltd., 25 V.L.R., 645. 

A person interrogating can only re<|uire the interrogated party to make 
inquiries from his servants or agents as to what his servants or agents know or 
did in the ordinary course of their employment ; McMeckan v. Aitkeu, 17 V.L.R., 
301. When the party interrogating asks as to the knowledge and information of 
the servants and agents of the interrogated party, he is entitled to have a distinct 
statement in the answer to such interrogatories, that the party interrogated has 
made intiuiries from his servants and agents ; The City XewMj)ap(r Co. Ltd, \\ 
The Evening Standard Xewspaper Co., 17 V.L.R., 368. 

Payment into Coi'RT. — In an action for trespass, interrogatoriesi, referring 
to the extent of a pacldock and the number of stock, were allowed for the purpose 
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of enabling the defendant to pay money into Court and for the purpose of thoviBg 
that the sum so i)aid in was sufficient ; Cartw v. Lanibell, 15 V.L.R., 260. 

A defendant, however, will not be allowed to deliver interrogatories befoR 
defence for the pui*pose of ascertaining the amount of damages to pay into Court 
where there is a denial of liability- ; Kraititr v. Jtnkins^ 17 V.L.R. , 42. 

Second Slt.— In Victoria in the absence of very special circunutancet a 
second set of interrogatories will only be allowed upon payment by the applicut 
of all costs ; Elder Smith Jb Co. v. McKellar, 1 A.L.R., 22 ; and the application for 
leave to deliver a second set of interrogatories may be made ex farte ; McEacksun 
v. Chapman, 22 A.L.T., 2. 



TiMK FOR Application.— Under the Rules of the Supreme Court of Qa 
land it was held that the plaintiff is entitled to deliver interrogatories before tlit 
delivery of his statement of claim, and such interrogatories should be aniwered 
unless the defendant shows good cause to the contrary or for adjourning the appli- 
cation ; Ramsay v. Halloran, (1902) Q.W.N., 87. In Victoria it has been heW 
that a party may apply at any time for leave to deliver interrogatories, and an 
affidavit explaining the delay in case the application is not made until after tiie 
close of pleadings, is not necessary; Carr-Boyd v. Johnson, 7 A.L.T,, 75. Am 
application for interrogatories is not a ** proceeding'* and can be made although 
all proceedings in the action are ordered to be stayed ; Peck v. Laud Mortgage 
/iawit, 6 A.L.T.,268. 

Affidavit. — In Victoria it has been held that on an application for leave to 
deliver interrogatories an affidavit in support is unnecessary ; WcUkiiis v. Whiting, 
8A.L.T., 11. 

The Order. —In Victoria in applications for leave to administer interroga- 
tories the order may be made («) generally ; or (6) limited to a particular matter 
or subject of inquiry ; (c) or subject to the interrogatories being submitted to the 
Judge for his approval before delivery ; In re Interrwjatorits, 24 A.L.T., 99. 

Stay of Procekdin(;s. — Where an action was set down for trial an appli- 
cation to stay i)roceetUng8 until certain interrogatories sought to be delivered were 
answered and discovery made by the opposite party was refused ; Phippa, Turn- 
bull ci- Co. V. Oillespit Bros., 9 A.L.T., 40. Where a plaintiff resident in Knglaod 
was ordered to answer interrogatories a stay of proceedings for eighty days wm 
ordeied ; Stihbiud v. The Dominion Bankiwj and Invet<tment Corjx>*'ation Ltd., 16 
A.L.T.,2J2. 

Settin(; Aside. — In Victoria it has been held that a Judge has no power to 
bet aside interrogatories on tlie ground that the pleadings on which such inter- 
rogatories are based disclose no valid ground of relief, unless such pleadings are 
clearly bad in law ; Stihbard v. The Dominion B. and /. Co., 16 A.L.T., 222. An 
interrogatory in the form "do you allege" will be struck out as embarras^smg ; 
Comair Comolidattd Co. v. Cray, o A.L.R., 11. "5. A party is not entitled to inter- 
rogate the opposite party as to what he says or alleges ; Booth v. Attfnboroutjh,*l\ 
A.L.T., 205. Uut see Burkt v. McEucharn, 25 V.L.R., 657. 

As to the practice generally in New South Wales with respect to inter- 
rogatories, see Rich Xtwham and IJariey, Practice in Equity, p. 132. 
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2. In adjudging the costs of the cause, inquirv shall, at the Costs of 

interrogatories. 

instance of any party, be made into the propriety of exhibiting any ^^f^ ^ o, 31, 
interrogatories, and if it is the opinion of the Court or ti Justice upon '' 
the report of the taxing olHcer, or without such report, and either with 
or without an application for inquiry, that the interrogatories have been 
exhibited un treasonably, vexatiously, or at improper length, the costs 
occasioned by the interrogatories and the answers thereto shall be paid 
in any event by the party in fault. 

Costs of a motion for further and better answers to interrogatories, which 
was refused on the ground that the answers would tend to incriminate, were made 
costs in the cause ; Attorney -Gtiitral v. Simpson, 5 S.C.R., (Q.), 98. Applications 
under the Rule .3* (Vic.) as to costs should be made to the Judge who finally deals 
with the cause, and no such costs shall bo allowed by the taxing officer without 
an order from such Judge ; In re Interrogatoritn, 24 A. L.T., 99. 

3. If any party to a cause is a corporation or a joint stock com- corporatioiw. 
pany, or any body of persons empowered by law to sue or be sued, K- ^- 3U r. 6. 
whether in its own name or in the name of any otlicer or other person, 

any opposite party may apply for an oixler allowing him to deliver 
interrogatories to be answered by some member or officer of the corpora- 
tion, company, or body, on their behalf, and an order may l>c made 
accordingly. 

As to discovery by corporations, see r. 9, in/ra. 

Crown*. — In proceedings taken on behalf of the Queen under the Crown 
RcmeditH and Liability Statute 1865 (Vic), the defendant has no power to inter- 
rogate the Queen or any officers in her service ; lieg. v. The Xationai Insurance 
Co,, 13 V.L.R., 301. But see Jtid, Act, sec. 64 ; Finher v. Tnlly, 3 «.C.R. (Q.), 
194. 

* Agent. — A Judge haa no power to allow an agent to answer for a party 
when such party does not come within the terms of the rule ; Stibbard v. The 
Dominion Banking and InveMmtnt Corporation Ltd., 16 A.L.T., 222. 

Officer. — Wliere a company is directed to answer interrogatories through 
its officer nominated for that purpose in tlie order, such officer is hound to give 
the information sought by the other party ; and where through dismi-ssul or death 
of such officer, or for any other reason, the company is iniable lo answer the 
interrogatories by tliat officer, it is the duty of the company to come before the 
Court and state that it is unable to obey the order of the Court, and to suggest 
the name of some otiier officer for that purpose ; The Old H'tUhman'a Jitff CM, 
Co. v. The Welshman'^ CM. Co., U V.L.R., 253. 

4. Interrogatories shall Ix? answered by affidavit to Ik? tiled within An«i*erb.v 
twenty -eight days after delivery of the interrogatories, or within such (,, ,, ^^^ gj 
other time as the Court or a Justice allows. •"• ^* 

A copy of the affidavit shall be delivered to the interrogating 
party on the same day on which it is filed. 

As to using interrogatories at trial, see r. 22, ii\fra ; as to computation of 
time limited by this rule, see Or. 45. 
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Siti^J^Stories ^' "*^^ objection to answering any interrogatorj-, whether on the 

by answer. ground that it is scandalous or irrelevant, or is not delivered bond nd^ 

Of.. E. Or. 31, ° 

<■• «• for the purpose of the cause, or that the matters inquired into are n(»t 

sufficiently material at that stage of the cause, or on any other ground, 
may he taken in the affidavit. 

Criminatory orI*enal.— The object of an informatioD filed by the Attornej- 
(leneral against S. and others was to obtain a declaration that certain Crown 
landn were acf^iiired by S. contrary to the provisions of The Crotni Lamlt AiUhn- 
lion Act of 18G8. Interrogatories having been administered to the defendantf, >. 
by his answer set up his right to protect himself from pains, penalties and forfei- 
ture by refusing to make specific answer to the information and iuterrogatorie*. 
It was held that in order to entitle tiie plaintiff to tlie relief claimed, it would ^ 
necessary to prove fact* by reason of which S. would incur a forfeiture of the Und 
under sec. 128, and be liable to a prosecution for misdemeanour under sec«. IT*^ 
129. S. could not be compelled to make a further and lietter answer ; Attorht.y' 
General v. Simpaon^ 5 8»C.R. (Q.), 98. Compare the Victorian practice as to 
objections on the ground that the answer might criminate ; Smith v. Ptucf//, IV 
V.L.rv. (L.), 79; authrie v. Guthrte, \5 V,L.K., 612 ; 1 6 V. L. R. , 280. The.Tu.igt 
must decide when the objection is taken whether in his opinion the question baj 
have a tendency to criminate ; AndtrHon v. Dowjia>*^ 18 V.L.R., 5. The objection 
will not be allowed unless the party himself makes nn at!i<lavit that the answer 
might criminate ; ^miih v. Powdi, 10 V.L.R. (L.), 79. 

G. No exceptions shall be taken t^) any affidavit in answer, but 
the sufficiency or otherwise of any such affiilavit objected to as insuf- 
ficient shall Ix* determined by the Court or a Justict? on motion or 
summons. 

As to order to answer or further answer, see r. 7, iajnt. 

Order to an.swer ^- Jf ^^^^Y P'lrtv interro«,'ated omits to answer, or makes an in^uf- 

further.*^*^ licicjiit answer to any interro<,'at(>ry, the party interrogating may api>lv 

E. o. 31, r. 11. ^^ ^j^^. Court or a Justice for an order re<iuiring him to answer, or to 

make further answer, as the case may b(\ An order may theivnj>oii l)e 

made re^juiring him to answ(»r, or make f uitluT answer, either by affidavit 

or upon oral examination, as the Court or Justice directs. 

Ah to what inierrogatorics arc to be answered, and in what manner, see r. 1, 
«tipra, and cases thereunder ; as to using answer at trial, see r. 22, iui'rn. 

Where an answer to an interrogat(»ry was (lualitied by a condition M-hich 
was, by order of aJu<lge inC'liambers, by consent, struck out, it was held that the 
answer as altered ncfd not be re-sworn ; an<l also that the deponent could iiol 
contend that the answer us altered was not his answer; Cayrou v. UiitAfU^ "24 
V.L.R., ()9. 

Wliere an answer to interrogatories stiimlh apart from the other answer*, uu 
application to strike it out as irrelevant is unnecessary. In such a case the ijue>- 
tion of .relevancy should be left to the Judge at the trial; Bennett v. Mot-riM, 9 
A.L.T., 10. SnnUe, the sum;nons calling upon the party interrogated to answer 



No exception 
to be taken. 

E.O. 31, r. 10. 
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further should specify the particular answers objected to ; t6. ; but need not specify 
the particulars of the objections to such answers ; Smith v. /«o?<, 10 A.L.T., 4. 

A party in his answers to interrogatories cannot incorporate paragraghs of 
the defence by reference thereto, so that the other side cannot use the answer 
without adopting these paragraphs ; McKinley v. Robin^on^ 14 V.L.R., 195. 

A defendant cannot be compelled in his answer to give his opinion upon 
the construction of the terms of a deed ; Looker v. Murphy ^ 15 V.L.R., 348. 

After a party has obtained an order for discovery of documents, he cannot, 
as a general rule, interrogate the opposite party concerning such documents. But 
there may be cases where, on special grounds, such an interrogatory, directed to 
a particular document, will be permissible ; Danhy v. AuBtralian F. A, d: 0. Co.., 
17 V.L.R., 156. 

Where the only information possessed by a party to an action has been 
obtained from and is tlie result of the efforts of his solicitor and has been obtained 
in the course and for the purposes of the action, it was held that such information 
was privileged ; Thwaittn v. Bank of Awftralasia^ 21 V.L.R., 222. 

Where the interrogatories delivered are too wide, the party interrogated is 
not bound to find out and answer the questions which are relevant ; Cayron v. 
CrtViUi, 18 A.L.T., 83. 

Where an administratrix claiming damages for loss occasioned by the death 
of her son refused to answer an interrogatory as to the amount of damage 
sustained, an application for an order requiring the plaintiff to answer wasg'ranted ; 
Crot^ V. The Victorian Railway CommisHionert^ 4 A.L.R. (C.N.), 26. 

8. Any party to a cause may, without any affidavit, apply to Application fci 
the Court or :i Justice for an order directing any other party to the documents. 
cause to make discovery on oath of the documents which are or have 
been in his possession or power, relating to any matters in question in 
the cause. On the hearing of the application the Court or Justice may 
make such order, either generally or limited to certain classes of docu- 
ments, as in their discretion seems fit, or may adjourn the application : 

Provided that discovery shall not be ordered, if and so far as the 
Coui-t or Justice is of opinion tl:at it is not necessary, either for dispos- 
ing fairly of the cause or for saving costs. 

As to affidavit of documents and filing and delivery, see r. 10, iw/ro ; as to 
effect of failure to comply with an order for discovery, see r. 19, iv/ra. 

One defendant cannot obtain discovery of documents in an action from a 

co-defendant. The rule only provides for discovery between opposite parties ; 

Camtron v. PurrcM, 7 A.L.T., 133. It was held in Victoria, in Rees v. Dunbar^ 14 

V.L.R., 645, that the Judge had jurisdiction to make an order ex jxirte for the 

discovery of documents, and to direct that costs of the application for such order 

be costs in the cause. In Barnes v. Jamts^ 22 A.L.T., 138, it was held that, in 

applications for discovery of documents the applicant must give notice to the other 

side, or, at all events, he must satisfy the Judge that the discovery is necessary, 

and that application has been made to the other side for it. Discovery will not be 

granted as of course ; Grtenfittd v. Yeo^ I A.L.R., 25. 

«.c. 21 
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Where an ejc parte order for discovery has been obtained the other party hu 
the right, in any subsequent proceedings, to object to it as having been made on 
insufficient grounds, or as being unnecessary; e.^;., such an objection might be 
taken in Victoria on a summons for dismissal of action for want of prosecation, 
because the order has not been complied with ; Corsair C. O, M, Co, Ltd. v. Grajf 
(No. 2), 24V.L.R.,829. 

To warrant an order for further discovery of documents, the applicant mu5t 
show more than that, from the documents disclosed in the affidavit of documents, 
it appears probable that there are other documents not disclosed ; the probability 
must be so strong as to outweigh the oath of the deponent. An order for leave to 
interrogate as to further documents will not be made on the mere apeoulation of 
the existence of undiscovered documents— there must be some proof of their 
existence ; Maridl v. The Victorian Coal Miners Association^ 28 V.L.R., 643. 

A defendant in an action of libel who pleads the general iusuc is not entitled 
to an order for discovery to enable him to cut down the damages ; The Co'0/>€ra- 
tive Coupon Co. Ltd, v. J. Inglis <fc Co, Ltd., 20 W.N. (N.S.W.), 233. 

Order before Pleading. — Although the Court has jurisdiction to make 
an order for the discovery, by production of documents at any stage of an action, 
such order will not be made before delivery of statement of claim, except on xtrj 
clear and express material. An application made for production of a deed in 
an action for the revocation of a deed for the purpose of enablinj;^ counsel to draw 
a statement of claim was refused ; Ma^Kellar v. MacKeilar, 23 V.L.R., 646. 

An order for discovery was, on tho application of the plaintiff, made e* 
parte after the defendant had entered an appearance, but before delivery of 
statement of claim. No special grounds for applying at that stage were shown. 
On application by defendant to set aside the order it was held that the order should 
stand but defendant need comply therewith until seven days after he had delivered 
his defence ; Nathan v. Ryan, 18 A.L.T., 69. 

Trial wiTHoiTT Pleadincis. — Where trial is intended to be held without 
pleadings the practice in Victoria was held to be that an application for discovery 
of documents must be on summons giving notice to the other side that it \» 
unnecessary to appear unless to object to the order sought. On the return of the 
summons the order will be made unless an objection is raised ; Philtips v. John- 
Htone, 23 A.L.T., 19. See also, Barnes v. James, 26 V.L.R., 421. 

As to the practice in New South Wales with respect|to discovery, see llich, 
Neicham and Harny, Practice in Equity, pp. 42, 133. 

Discoverv by 9- ^^ ^^^^ party froiu whom discovery is sought is a corix>i-ation 

(•orporations.^^ ^^^ ^ joint stook company, or any body of pei*sons empoAvered by law to 
Cf., K. Or. :ii, r. sue OF be sued, whetlier in its own name or in the name of any officer 
or other peivson, the application may be that the party, corpora tioD, 
company, or body, shall make the discovery by the affidavit of some 
member or r)fficer of the corporation, company, or body and an order 
may be made accordingly. 

As to interrogatories to a corporation, see r. 3, supra i as to affidavit of 
documents under this rule, see r. 10, ivfni. 
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An order that a corporation shall deliver aubwers to interrogatories by its 
manager does not operate as an order which subjects the manager to process for 
contempt unless the manager is expressly ordered to answer them ; Ofd IVehh- 
nian'H Ree/G.M. Co. v. Wthhman>i G.Al. Co., 9 A.L.T., 213. 

The Court will not suppose nor infer that its order has been disobeyed but 
requires an explicit statement of the facts constituting the alleged contempt ; 
McLtod V. Henty, 25 V.L.R., 6-18. 

10. The party or person required to make discovery under either Affidavit of 

documents. 

of the two last preceding Rules shall make or procure to be made an ^^ j. ^^ 3^^ 
affidavit giving the required discovery as to all such documents as are '' ^^' 
or have been in the possession or power of the party relating to the 
matters in question in the cause, in which affidavit shall be specified 
which, if any, of the documents therein mentioned the party objects to 
produce. 

The aflidavit shall be filed, and a copy thereof shall be delivered 
to the opposite party on the same day on which it is filed. 

As to special order for discovery after delivery of affidavit of documents, 
see r. 15, infra. 

Affidavit of Documests. — In no case is it necessary for a party giving 
discovery to describe the nature of the documents in the schedule to his affidavit. 
It is sufficient in every case to tie the documents up in bundles and refer to them 
as a bundle marked A and numbered 1 to 350 and initialled by the deponent. 
O'BrifM V. McKtnzie, 21 N.S.W.L.R. (E.), 117. See also .Vi7/er v. Ktnmdy, 14 
A.L.T., 37. 

Where a defendant's affidavit of discovery claims protection for documents 
in his possession and relating to the matters in issue, on the ground that they 
relate solely to his own case and do not in any way tend to prove or support the 
case of the plaintiiT, it is not necessary to state that the defendant intends to use 
the documents in evidence at the hearing. Quart, whether it is necessary for the 
affidavit to state that such documents do not contain anything tending to impeach 
the case or title of the defendant; AlUn v. City Bank of Sydney (19<)2), S.R. 
(N.S.W.)(E.). 143. 

ExTENSio.v OF Time. —A defendant is entitled to a reasonable extension of 
time for tiling an affidavit of discovery where original documents are out of the 
jurisdiction, and is not bound to accept an offer by plaintiff to supply copies, but 
the applicant should pay the costs of the summons in any event ; Gourlay v. 
Equitable Life Ansurance Society, 1 A.L.K., 24. The fact that the parties are at 
arms' length months before writ issued will not be regarded on an application for 
auch extension ; 16. 

1 1. The Court or a Justice may, at any time during the pendency pnxiucuon of 
of any cause, order the production by any party thereto, upon his oath, ,^"p**^Jp j^ 
or in tlie case of such parties as are mentioned in Rule 9 of this Order, *■* ^*- 
upon the oath of some member or officer, of such of the documents in 
the possession or power of tlie party relating to any matter in question 
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in such cause, as the Court or Justice thinks fit ; and the Court or 
Justice may deal with such documents, when produced, in such manner 
as is just. 

Rule 9 refers to a corporation, a joint stock company,- or any body of per- 
sons empowered by law to sue or be sued ; as to production of documents for 
inspection, see rr. 12, et neq^ infra \ as to order on refusal to produce or allow 
inspection of documents, see r. 14, iiijra ; as to non-compliance with order for dis- 
covery, see r. 19, infra ; as to order for attendance of person to produce documents, 
Or. 31, r. 2 ; as to attendance of witness under subpcjena to produce documents. 
Or. 31, r. 1*2; as to order by Court to produce books and writings, H.C.P. Act, 
s. 17. 

Privilege. — Communications to a solicitor are prima facie privileged if 
made to him in his capacity as sulicitor, although they may not have l)een made 
either during or relating to an actual or contemplated litigation ; Haydon v. 
McLiod, 26 V.L.R., 452. 

Production of muniments of title was refused, as before the Judge in the 
particular case could decide whether the case was a fit one in which to oider pro- 
duction, both parties nhould have pleaded ; Aitken v. Ettershanl\ 6 A.L.T., 221. 
Reports of medical men and of defendant's servants made in order to help him to 
establish his defence are privileged ; Mtimmery v. Victorian Railway Commi'i- 
fionerSf 9 A.L.T., 21. Sec also Williams v. Raihoays Commitsioner^ 19 W.X. 
(N.S.W.), 300. 

Plaintiff sued for damages through negligent and defective construction of 
the defendant's waterworks. After plaintiff had complained of the injury, but 
before actual litigation, the defendants sent their surveyors to report on the work 
and the damage created thereby. Upon receipt of the reports, certain resolutiooi> 
were adopted by defendants and entered in their minute book. It was held that 
these documents were not privileged and should be produced ; Bcattit v. Eckwfi 
Trii^t, 14 V.L.K., 794. 

Where after the usual consent order for discovery a defendant ma^le an 
affidavit of discovery disclosing certain documents relating to the matters in issue, 
but omitted to claim protection for them ; but subsequently and after the time 
timited by tlie order for making discovery claimed protection : Held (I) that he 
was not estopped by his previous omission, and (2) that the Court would not for thai 
reason alone go behind the oatli of the defendant, on the ground that it wa.s 
reasonably certain that the defendant had misrepresented or misconceived the 
nature of such documents ; Alien v. City Bank of Sydney {1902), S.R. (N.S.W.) R, 
143. 

Crown.— In New South Wales in a suit in Equity against a nominal 
defendant appointed under tlie Claims aijaiunt the Colonial Go^'tnim.fnt Act the 
plaintitl' is entitled to an ortler directing the <lefeiidant to file an affidavit of 
discovery of documents; Ilicketfon v. Smith, 16 N.S.W.L.R. (E.), 170. The 
nominal defendant in an action at law may be ordered by the Court of Equity to 
give discovery to the plaintiff in a suit for discovery in aid of the action at law ; 
Mor)i'*tnj v. Yonutj, 17 N.S.W. L. P. (E.), 157. Compare also Jtid. Act, sec. 64. 

Official Communication.— Official communications from a friendly power 
to it« accredited agent in Victoria, and which were intended for transmission to 
the Government in tiiat State together with other papers passing between that 
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agent and the Government of Victoria, all the papers being sent with the purpose 
of assisting the criminal administration of the foreign power, were held to be 
privileged, and the Court would not],order their production on the ground that it 
would be against public policy, and would be injurious to the due adminiatratioii 
of justice; Spitzel v. Beckx, 16 V.L.R., 661. 

12. Any party to a cause may, at any time, by notice in writing, inspection of 
require any other party in whose pleadings, particulars, or affidavits, refen-ed to in 
reference is made to any document, to produce the document for the affidavits. 

Cf E Or. 81 

inspection of the party giving the notice, or of his solicitor, and to r. is. 
permit them to take copies thereof. 

Any party not complying with such notice shall not afterwards 
be at liberty to put any such document in evidence on his behalf in 
the cause, unless he, being a defendant in the cause, satisfies the Court 
or Justice that the document relates only to his own title, or unless he 
satisfies the Court or Justice that he had some other sufficient ground 
for not complying with the notice. 

As to order for inspection of documents, see r. 14, infra ; as to notice to 
admit facts or documents, see Or. 27, r. 2. 

13. A party to whom notice to produce documents is given Time and place 
shall, within two days from the receipt of the notice, if all ^1^© 3^,1^ and trade 
documents therein referred to have been set forth bv him in the ***^'"*- 

Cf.. E, Or. 31, 

affidavit made under Rule 10 of this Order, or within four days from r. 17. 
the receipt of such notice, if any of the documents referred to in the 
notice have not been set forth by him in any such affidavit, deliver to 
the party giving the notice to produce a notice stating a time within 
seven days from the delivery thereof at which the documents, or such 
of them as he does not object to produce, may be inspected at the 
office of his solicitor, or in the case of bankers' books or other books of 
account or books in constant use for the purposes of any trade or 
business, at their usual place of custody, and stating which, if any, of 
the documents he objects to produce, and on what ground. 

As to order for inspection, see r. 14, infra ; as to computation of times 
limited by this rule, see Or. 45. 

14. If a party served with notice under the last preceding Rule order for 

^ '^ .... iuapecUon. 

omits to give such notice of a time for inspection, or objects to give q^^ e, Or. si. 
inspection, or offers inspection elsewhere than at the office of his '' 
solicitor, the Court or Justice may, on the application of the party 
desiring it, make an order for inspection in such place and in such 
manner as they think fit. 

As to order of verified entries in lieu of inspection, see r. 16, infra ; as to the 
determination of an issue or (juestion before the decision upon the right to discovery 
or inspection, see r. 18, infra. 
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I>Si'KCTioN. — L. obtained a consent order to inspect documents in the 
possession of the defendant, and, finding he would require professional assistaDce, 
applied to tlie defendant to be allowed to bring an accountant with his solicitor's 
clerk. The defendant refused on the ground that the proposed accountant was 
hostile to him. It was held that L. had a right to bring the accountant to inspect : 
LancaMtr v. Fraser, 3 Q.L. J., 180. An action having been instituted and a con- 
sent order made for a change of solicitors, the new solicitors applied to inspect 
documents in the hands of the former solicitors, who refused on the ground that 
they had a lien on. these documents for an unpaid bill of costs. Hehl^ that the new 
solicitors, on behalf of the defendant, were entitle<l to the inspection asked ; Rt 
Marsland and Marslaud^ i\ Q.h.J.f 181. In sin action • by solicitors to recover 
costs, the defendant is not entitled to inspection of the plaintiff's draft bill of costs, 
as such draft bill is irrelevant, as being in the nature of a soliloquy or consultation 
of a man with his own mind, and therefore privileged, and is not admissible as a 
previous statement in writing inconsistent with the present claim of the plaintiflb : 
Macdonald Paterson and Hawthorn v. Perkins^ 9 Q. L. J. (N.C.), 18. Where a party 
refuses to grant inspection of a document referred to iu his pleadings the affidavit 
in answer should state positively not ouly that the document relates solely to his 
case, and does not tend to prove the opponent's case, but also that it contains 
nothing tending, or which might tend to impeach his own case ; Aitten v. Ettershayk, 
7 A.L.T.,21 (1885). 

In an affidavit of discovery the managing trustee of the Savings Bank dis. 
closed certain minutes of the Board, but said they related solely to the defendant's 
case and not to the plaintiff 's case, and did not in any way tend to support the 
plaintiff's case, and did not contain anything impeaching or cutting down the 
defendant's case. Ileldy that they were privileged from inspection ; Palmer v. 
TrusUesofthe Saviu'/s Bank of Xew South Wales, 17 W.N. (N.S.W.), 157. 

An application by the plaintiff for an order for inspection of reports furnished 
to the defendants by their officials in connection with an accident in respect of 
which the plaintiff was suing the defendants, was refused on the ground that the 
reports made were alleged to have been made confidentially and with a view to 
apprehended litigation ; Williams v. The IlaihrayCommiifnoners of yew South Walt*, 
19 W.N. (NS.W.), 300. 

Wliere, in obedience to an order for discovery the defendant proiiuced 
certain books, parts of which were scaled up, but it was sworn that the parts 
unsealed were the only parts relating to the matters in dispute in the action ; 
Held, plaintiff not entitled to inspect sealed entries ; Turner v. Attenborowjh, 17 
A.L.T., 186. 

Plack. — An application for insi>ection in Sydney of l>ooks in almost daily 
use by a company at Bourke, was refused ; Johnston v. Bovrkt Meai Prtf»ernufi 
Co.j 13 W.N. (N.8.W.), 1 15. As to inspection by the defendants of the plaintiff'^ 
books in Melbourne in an action in New South Wales, see Broken Hill Snultittg 
Co. V. Foreman, 12 W.N. (N.S.W.), 169. 

Special order. 15. The Coui't OF a Justice may, at any time, on the application 

r^'i0A (3)*^ ^^ ^^ ^"y party to a cause, and whether an affidavit of documents has ur 

has not already been ordered or made, make an order requiring anv 
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other party to the cause to state upon attidavit whether any specific 
document to be specified in the application is or has at any time been 
in his possession or power ; and, if it has been, but is not then, in his 
possession, when he parted with it, and what has become of it. 

Such application shall be made on an affidavit stating that, in 
the belief of the deponent, the party against whom the application is 
made has, or has at some time had, in his possession or power the 
document specified in the application, and that it relates to matters in 
question in the cause. 

As to affidavit of documents, see r. 10, nupra. 



les. 



16. When inspection of any business books is applied for, the Verified copii 
Court or a Justice may, if they think fit, instead of ordering inspection J;'v9a"(?>!' ^^' 
of the original books, order a copy of any entries therein to be 
furnished and verified by the affidavit of some person who has 
examined tlie copy with the original entries. Every such affidavit 

shall state whether or not there are in the ori^nal book any and what 
erasures, interlineations, or alterations : Provided, that, notwith- 
standing that such a copy has been supplied, the Court or a Justice 
may order inspection of the book from which the copy was made. 

17. When, on an application for an order for inspection, privilege. 
objection is made to the production of any documents, either on the r/mm'* ^^' 
ground of privilege or on any other ground, the Court or a Justice may 
inspect the document for the purpose of deciding as to the validity of 

the objection. 

As to privilege, see notes to rr. 11, 14, supra. 

18. If a party from whom discovery of any kind or inspection i^«n»»ture 

is sought objects to the discovery or inspection, or any part thereof e. Or. 31, r. 20, 
the Court or a Justice may, if satisfied that the right to the discovery 
or inspection sought depends on the determination of any issue or 
question in dispute in the cause, or that for any reason it is desirable 
that any issue or question in dispute in the cause should be deter- 
mined before deciding upon the right to the discovery or inspection, 
order that the issue or question shall be first determined, and may 
reserve the question as to the discovery or inspection. 
As to order for inspection, see r. 14, supra, 

1 9. If any party fails to comply with an order to answer Non-compliance 

« ,. . . /. 1 1 1 It 1 with order for 

interrogatories, or for discovery or inspection of documents, he shall be di»oovery. 
liable to attachment. He shall also, if a plaintiff, be liable to have his Jj'jif'* ^^' ^^' 
action dismissed for want of prasecution, and, if a defendant, to have 
his defence, if any, struck out, and to be placed in the same position as 
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if he had not defended, and the party interrogating or seeking 
discovery may apply to the Court or a Justice for an order to thit 
eflfect, and an order may be made accordingly. 
Compare H.C.P. Act, sec. 17. 

As to order to answer interrogatories, see r. 7 ; as to attachment generally, 
see Or. 35. 

Service on 20. Service on the solicitor of a party ap^ainst whom an order 

solicitor of order ^ r j o 

for discovery, for interrogatories or discovery or inspection is made shall be sufficient 
service to found an application for an attachment for disobedience to 
the order. But the party against whom the application for an attach- 
ment is made may show in answer to the application that he has had 
no notice or knowledge of the order. 

As to neglect by solicitor to give notice to his client, ace r. 21, infra. 

8oii*i^r*°*^ **' 21. A solicitor upon whom an order against any party for 

E. Or. 31, r. 23. interrogatories or discovery or inspection is served under the last 
preceding Rule, and who neglects without reasonable excuse to give 
notice thereof to his client, shall be liable to attachment. 
As to attachment generally, see Or. 85. 

Using answers lo 22. Any party ma3% at the trial of a cause, or any issue in a cause, 

interrogatories ^ , ' 

at trial. use in evidence any answer, or any part of an answer, of the opposite 

r. 24. * '' ' party to any interrogatory without putting in the whole of the answer, or 
the answers to other interrogatories : Provided that in any case the Jus- 
tice may look at the whole of the answers, and if he is of opinion that 
any other answer or part of an answer is so connected with the answer pat 
in that the last-mentioned answer ought not to be used without the 
other, he may direct such other answer or part of an answer to l)e put 
in by the party tendering the answer. 

Where an interrogatory asked whether certain things had not been done ia 
one of two ways stated, **or how otherwise," and the answer was given that they 
were done partly in each of the two ways stated and partly in other ways set out, 
the Court permitted the interrogatory and answer to be read in evidence, omitting 
from the latter the statements in answer to the question ** or how otherwise,'' bot 
admitted them as an admission only that they were partly done in each of the two 
ways stated ; Xott v. Dari^y 19 V.L.R., 485. 

Discover>' 23. In an action bv or a^'ainst the Marshal in respect of anv 

against Marshal. . o xr . 

Cf.. E. Or. 31, matters connected with the execution of his office, the Court or a 

r 28 

Justice may, on the application of either party, order that the artidarit 
to be made in answer either to interrogatories or to an oifler for 
discovery shall be made by the officer actually concerned. 

As to the powers and duties of the Marshal and his oflScers, see Jtifl. Adt 
sec. 53; Or. 44; as to actions by and against the Marshal, see H.C. e. Act, sec 31. 



Or. XXVn., PT- 1-3. ADMISSIONS. 329 

24. This Order shall apply to infant plaintiffs and defendants, P'^nf^nu^'*^^ 
and to their next friends and guardians ad litem, E. or. si, r. 29. 

As to infant plaintiffs and defendants, see Or. 2, r. 12. 

ORDER XXVII. 
Admissions. 

1. Any party to a cause may give notice, by his pleading or ^oti^-e of 
otherwise in writing, that he admits the truth of the whole or any '»^^*- 
part of the case of any other party. 

As to facts alleged in pleading being taken as admitted if not denied, see 
Or. 14, r. 10 ; as to costs where neglect to make proper admissions in statement 
of defence, see Or. 17, r. 8. 

2. Any party to a cause may, by notice in writing, call upon Notice to admit ■ 
any other party to admit any specific fact, or any document, saving all documents, 
just exceptions ; and, in case of refusal or neglect to admit after such omegiectto 
notice, the costs of proving the fact or document shall be paid by the (,, ^q^ ^ 
party so neglecting or refusing whatever the result of the cause may "' ^* *' 

be, unless at the trial or hearing the Court or Justice certifies that the 
refusal to admit was reasonable ; and no costs of proving any document 
shall be allowed unless such notice is given unless the omission to give 
the notice is, in the opinion of the taxing officer, a saving of expense. 

Provided that any admission made in pursuance of such notice 
shall l^e deemed to be nuide only for the purposes of the particular 
cause or issue, and shall not l)e u.se(l as an admission against the party 
on any other occasion, or in favour of any per.son other than the party 
giving the notice : Provided also, that the Court or a Justice may at 
any time allow any party to amend or withdraw any admission so 
made on such terms as are just. 

Ah to notice to produce documents, see Or. 26, r. 12. 

3. When admissions of fact have been made in a cause, either Judtrment or 

onler upon 
on the jileadings or otherwise, any party may, at any stage of the adniissionf of 

cause, apply to the Court or a Justice for such judgment or order as cf., E. Or. 32, 
upm the admissions he is entitled to, without waiting for th(» deter- 
mination of any other tjuestion between the parties ; and the Court or 
H Justice may, upon such application, make such order, or give such 
judgment, as is just. 

As to judgment in default of pleading, see Or. 23 ; as to failure to deliver 
reply or plead to subsequent pleading being deemed an admission of the facts con- 
tained in pleading last delivered, see Or. 23, r. 9. 



330 



ISSUES— INQUI HIES. 



H.C. Rules. 



In ail application under this rulo for judgment upon admissions contained m 
the pleadings, t)ie Judge will not make an order where a difficult question of Uw 
is raised ; Qreig v. Hutchinson^ 15 V.L.R., 706. 

The fee payable on hearing a motion for judgment is lOs. ; on filing aoy 
pleading or other document, 2s. 6d. ; Rule of Court, October 6th, 1903. 

The fee payable on drawing up and entering judgment is lOs. ; Rale of Court, 
October 6th, 1903. 



Issues may be 
prepared and 
settled. 

E. Or. .33, r. 1. 



Inquiries and 
accounts when 
directed. 

E. Or. 33, r. 2. 



ORDER XXVIII. 
Issues, Inquiries, and Accounts. 

1. When in any cause it appears to the Court or a Justice thit 
the issues of fact in dispute are not sufiiciently defined, the partiff 
may be directed to prepare issues, and the issues shall, if the parties 
differ, he settled by the Court or a Justice. 

As to trial of issues of fact without pleading, see Or. 13, Or. 29, rr. 9 ti «sf. 

2. The Court or Justice may, at any stage of the proceedings in 
a cause or matter, direct any necessary inquiries or accounts to be 
made or taken, notwithstanding that it may appear that there is somi 
special or further relief sought for or some special issue to be tried, as 
to which it may be proper that the cause or matter should proceed in 
the ordinary manner. 

Accounts of property in New South Wales taken before the Supreme Conrt 
of New South Wales were adopted by the Supreme Court of Victoria ; Parker r. 
Adaniif, 3 A.L.R., 3. 

The fee payable on drawing up and entering judgment is l<)s. ; Rule of Coort, 
October 6th, 1903. 



Special cose by 
consent. 

E. Or. 34. r. 1. 



ORDER XXIX. 

Questions of Law and Issues Without Pleadings. 

1, Questions of Law. 

1. The parties to any cause may concur in stating the questions 
of law arising therein in the form of a special case for the opinion of 
the Court. Every sucli special case shall be divided into paragraphs 
numbered consecutively, and shall concisely state such facts and 
documents as may be necessary to enable the Court to decide the 
questions raised thereby. Upon the argument of the case the Court 
and the parties shall be at liberty to refer to the whole contents of anv 
documents referred to th(»rein, and the Court shall be at liberty to 
draw from the facts and documents stated in the CAse any inference, 
whether of fact or law, which might have been drawn therefrom if 
they had been proved at a trial. 
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Points of law may be raised by the pleadings ; Or. 14, r. 2H ; or on demurrer ; 
Or. '21. In the disposal under Or. 25 (Vic.) of a point of law raised by a pleading, 
all the facts alleged in the pleading must be accepted as true, and it must be 
assumed on all other points the pleading is unassailable ; yiven v. Orant^ 25 
A.L.T., 18. 

2. If in any cause it is made to appear to the Court or a Justice special cAse by 

^^ order before 

that there is any question of law which it would be convenient to have '"J^i- 
decided l^efore any evidence is given or any question or issue of fact is "' 
tried, the Court or Justice may make an order accordingly, and may 
direct the question of law to be raised for the opinion of the Court, 
either by special case or in such other manner as the Court or Justice 
deems expedient ; and all such further proceedings as the decision of 
the question of law^ renders unnecessary may thereupon be stayed. 

Questions of law ordered to be decided before trial of question of fact ; Milffi 
V. Day Daicn Block OM. Co. Ltd., 1 Q,L.J., 98. Where questions of law are 
raised upon the pleadings, a Judge may, before trial of the issues of fact, order 
that the questions of law be referred to the Full Court ; Lant v. Casey, 12 V.L.K., 
380. 

3. Every special case shall be signed by the several parties or ?J^'|?i*'****® 
their solicitors, and shall be filed by the plaintiff. cf., E. Or. 34, 

r. 3. 
The fee payable on filing a special case is £1 ; Rule of Court, October 6th, 1903. 

4. A special case in any cause to which a married woman, not Leave to set 

* "^ do>vn where 

beinj? a party thereto in respect only of her separate property or in "jarried woman, 

^*«^ * "^ r r r J infant, or penon 

respect only of any separate right of action by or against her, or an ?' JJ"^^" ""** 
infant, or a person of unsound mind who has not been so found or Cf., E. Or. u, 
declared, or for whom a committee of the person or estate, as the case 
may l>e, has not l)een appointed, is a party, shall not be set down for 
argument without leave of the Court or a Justice, the application for 
wliich must be supported by sufficient evidence on oath that the 
statements contained in the special case, so far as the same affect the 
interest of the married woman, infant, or person of unsound mind, are 
true. 

As to entry of case for argument, see r, 6, infra, 

5. The parties to a special case may sign a memorandum to the jJfJ^JUt'of*'*^ 
effect that, on the judgment of the Court being given in the affirmative JUSu* *"**; 

or negative of any (juestion of law raised by the case, a sum of m<mey, c:f., E. Or. 34, 
fixe<l by the parties, or to l)e ascertained by the Court, or in such 
manner as the Court directs, shall be paid by one of the parties to the 
other of them, either with or without the costs of the cause ; and the 
judgment of the Court may lie entered for the sum so agreed or 
a8certained, with or without costs, and execution may issue upon such 



332 



WITHOUT PLEADINGS. 



H.C. Rutot. 



Form of entry 
for argument. 
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judgment forthwith, unless otherwise agreed, or unless stayed on 
appeal. 

As to ascertainment of damages when a matter of calcalation, see Or. 30, n. 
27, 28. 

As to fee payable on entering judgment, see Rule of Coart, October 6th. 
1903 ; 9ub-tit. ** Drawing up and entering judgments." 

6. Either party may enter a special case for argument br 
delivering to the proper officer a memorandum of entry, and, if anj 
married woman, not being a party in respect only of such matters as is 
Rule 4 of this Order are specified, or if an infant, or any such penao 
of unsound mind as mentioned in that Rule, is a party to the came, 
producing a copy of the order giving leave to enter the special ca«e for 
argument. 

7. When the party entering a special case for argument enters 
it to be heard before a single Justice, and any other party desires it to 
be heard before a Full Court in the first instance, he may, within four 
days after receivin*( notice that the case has been so entered, deliver to 
the Registrar and to the opposite party a memorandum to that effect 
and the special case shall thereupon be deemed to have been entered to 
be heard before a Full Court in the first instance. 

If the action is pending in a District Registry, the special ctae 
shall be forthwith transmitted to the Principal Registry, unless a 
sitting of a Full Court is appointed to be held within sixty days at the 
place where the District Registry is situated. After the decision ci 
the Full Court the special case shall be returned to the District 
Registry with a certificate of the judgment or order of the Full 
Court. 

The fee payable on filing a special case is £1 ; Rule of Court, Octol»er 6ih, 
1903. 

8. Four (lays at least before the day for which a special case i* 
set down for argument the party setting it down shall leave a Ci>py of 
the case at the Chambers of the Justice, or at the Chambers of each d 
the J ustices who aie to sit on the hearing of the argument. 

As to computation of the time limited by this rule, see Or. 45. 



;?. hffues of Fact without Phadinys. 



Trial of .jmstion 9. Jf the parties to a cause agree as to any questions of fact to 

uixm. ^^^^ bo decided between them, they may, at any time before judgment, br 

y';;/^^*"^^' consent and by order of the Court or a Justice, proceed to the trial 4»f 

those questions of fact without formal pleadings. Such questions in»y 

be entered for trial and tried in the same manner as issues joined upon 
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pleadings in an action, and the proceedings thereon shall be subject to 
the same control by the Court or a Justice as when issue is joined 
upon pleadings. 

As to trial of actions without pleadings, see Or. 13. 

10. The Court or a Justice may by consent of the parties order order foi- 

-' '' * payment of sum 

that, upon tlie finding in the affirmative or negative of any such oi money, 
question as in the last preceding Rule mentioned, a sum of money, 
fixed by the parties, or to be ascertained upon a question stated for 
that purpose, shall be paid by one of the parties to the other of them, 
either Avith or without the casts of the cause. 

As to ascertainment of damages when a matter of calculution, see Or. 30, 
rr. 27, 28. 

11. Upon the finding on any such question as in the last two Entry of 

. . judpiient uj>on 

pi-eceding Rules mentioned, judgment may be entered for any sum so the Hndintc. 

agreed or ascertained, or for any other relief to which the finding r'li^'^*^'^** 

shows either party to be entitled, with or without costs, as the case 

may be, and execution may issue upon the judgment forthwith, unless 

otherwise agreed, or unless the Court or a Justice otherwise orders for 

' the purpose of giving either party an opportunity of moving to set 

; aside the finding or for a new trial. 

■ 

I 1 2. The proceedings upon any such issue as aforesaid may be Record of 

I proceed iny:«i. 

• recorded at the instance of either party, and the judgment, whether cf.,E. or. 34, r. 
» actually recorded or not, shall have the same efiect as any other ^" 

judgment in a contested action. 

t 

ORDER XXX. 

Trial. 

1, Place. 

1. The plaintift' may in the indorsement on his writ or in his place of trial. 
Htatenient of claim name the place where he i)urposes that the action J^^'- ^ • *"■• ^• 
shall be tried, which place shall be within the State in which the cause 
of action arose, and the acticm shall, unless the Court or a Justice 
, otherwise or<lers, Ix; tried in the place so named. When no place of 
f trial is named, the place of trial shall, unless the Court or a Justice 
otherwise orders, l)e the place in which the Registry from which the 
writ was issued is situateil. 

Tlie provisions of this Order, so far as the same relate to the place and mode 
of trial, are subject to sucli modification or variation as the Court or a Judge may 
think fit to make on a summons for directions under Or. 12. As to venue in suits 
for penalties, taxes and forfeitures, see ./m /. Act^ sec. 82, it aeq. ; as to change of 
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venue, see H.C.P. Act, sec. 25, and notes thereto ; as to appointing places of trill 
for different issues, see r. 4, iufra ; as to applications as to place of trial iii fiom- 
mons for directions, see Or. 12, r. 2 ; as to places where appeals are heard, see Roki 
of Court, October 12th, 1903. 

Cause of Actiox. — A cause of action includes every fact which it wonld be 
necessary to prove, if traversed, in order to enable a plaintiff to sustain his actios; 
Rtad \\ Browiiy 22 Q.6.D., 128. In an action to recover the price of goods aoU 
and delivered, non-payment of the price is part of the cause of action ; Xoriktji 
Stone Co. v. Gidney, (1894) 1 Q.6. 99. The incorporation of a defendant comptaj 
is part of the cause of action ; Bowler v. Barberton Development SifndiraU {l9Sfi), 
1 Q.B., 164. The cause of action does not comprise every piece of evidence nhkk 
is necessary to present to prove it, but every fact which is necessary to be prored, 
each one of those facts being a part of the cause of action. Thus in an action «b 
a contract the making of a contract as well as its breach are each a part of ibf 
cause of action ; Jackion v. Spittall^ L.R., 5 C.P., 542. Hence if the contract ■ 
made outside the territorial limits of a Court, but the breach occurs within tbca, 
a material part of the cause of action arises within the jurisdiction ; Durham r. 
SiHuce^ L.R., 6 Ex., 46. ** Cause of action " has been held to mean not the wbok 
cause of action but '* the act of the defendant which gave the plaintiff his etas 
of complaint"; Jackson v. Spiital, L.R.C.P., 542; Vaughan v. Wtldon, L.R,W 
C.P.,57. 

A contract is made at the place where the offer or proposal is accepted, aod 
not at the place from which it is sent ; Cowan v. O'Connor, 20 Q.B. D. , 640. The 
acceptance of an offer or proposal is a material part of a cause of action ; BuUeik r. 
Hooper, 2 V.R. (L,), 108. Where an offer or an order is made outside the jur» 
diction, and is accepted or obeyed within it, it has been held that the whole aam 
of action arises within the jurisdiction ; Cowan v. 0^ Connor, 20 Q.B.D., 610; 
Xewcombe v. Be lioo.% 29 L.J.Q.B., 4 ; Arisv. Orchard, 30 L.J., Ex., 21 ; Remk 
v. Ilatclije, 3o L.T., 833. In an action for goods sold and delivered the mateml 
part of a cause of action arises where the order is accepted ; Borthwick v. Waltt^ 
24L.J.C.P., 83. 

Under the County Court Act 1890 (Vic), jurisdiction is given if it appein 
that the cause of action arose either wholly or in some material point within t 
certain area. 'J'he following Victoiian decisions have been given on this Statsl*. 
In a case where the defendant in Melbourne wrote to the plaintiff at Swtt- 
gart in Oerniany requesting that some goods might be sent out to him, and 
stating that, if they answered expectations, he would give a large order, andsofltf 
goods were accordingly forwarded by the plaintiff to the defendant, through* 
carrier at Rotterdam, accompanied by a bill of lading in favour of the defeodftDt, 
and the goods arrived, and the defendant paid part of the purchase money, bat 
declined to pay the balance for which he was sued in the County Court, it washdi 
that the cause of action arose out of Victoria, inasmuch as the delivery to Uk 
carrier at Rotterdam was a delivery to defendant, and, consequently, that lb* 
contract was made in Germany; Chapman v. Scheidmayer, 1 A.J.R., 115. 
Where a carrier is the agent for the defendant to receive and carry goods, » 
material part of the cause of action arises at the place where the goods are dehvered 
to the carrier ; Flower v. Jackson, 1 W. & W. (L.), 42. 
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In an action on a judgment recovered in New South Wales, though the 
defendant resided in Melbourne, it was held that the County Court had no juris- 
diction, as the cause of action did not accrue within the colony ; Greviile v. 
Smithy Ker. & Box, 370. Goods were offered by plaintiff residing in Victoria by 
letter to defendant residing in New Zealand. The oflFer was accepted by letter, 
giving instructions generally to forward. Held, that the plaintiff was defendant's 
agent to select the ship, and consequently the delivery being in Victoria the 
County Court had jurisdictiou ; Green v. Lewis, 4 V.L. R. (L.), 197. Where properly 
was wrongfully taken possession of in Victoria and afterwards shipped to India, 
and there sold by the agent of the wrongdoer, it was held that a conversion took 
place in Victoria, and that the County Court had jurisdiction ; Powell v. Gidney, 
5 V.L.R. (L.), 20. 

Where a contract was made and broken outside the territorial limits of the 
County Court it was held that it had no jurisdiction though the defendant 
resided within such limits ; Crookex. Smith, 4 V.L.R. (L.), 95, followed in Brool'H, 
Robinson d- Co. v. Hoxcard Smith d? Som, 16 V.L.R., 245. In Maxchwitz v. 
Searles (1903) S.R. (Q.), 2.38 ; Thompson v. Hood, 5 N.S. W.L.R. (L.), 202, it was 
held a District Court had jurisdiction to hear a ca^e arising out of a breach of 
contract although the contract was entered into beyond the territorial jurisdiction 
of the State if the breach occurred and the defendant resided within the State. 
In Helwitz v. Friez Bros., 8 A.L.R. (C.N.), 33, the facts were that the plaintiff 
at the request of defendants gave Hugo Wertheim & Co. an order to procure for 
the defendants an embroidery machine which could be obtained only from (vermany ; 
that plaintiff became personally responsible to Wertheim & Co. in consideration of 
the defendants promising to pay him the purchase money and expenses connected 
with the landing and delivery of the machine in Melbourne ; that Wertheim & 
Co. purchased the machine in Germany and delivered it to the defendants in 
Melbourne ; that Wertheim &. Co. debited the purchase money and the expenses 
to the plaintiff and looked solely to him for payment ; that when the plaintiff 
aiiked one of the defendants to fulfil his promise the latter said he had arranged 
matters with Wertheim. It was held by Judge Chomley that the contract was 
made in Melbourne, and the breach of it complained of was committed in 
Melbourne. 

Chang K of Vknue.— See cases noted under H.C.P. Act, sec. 2r>, p. 230. 
The following decisions have recently been given. Change of venue to place where 
cause of action arose was ordered in Kithone v. Snlliirm, 20 W.N. (N.S. W.), 34 ; 
The A. J. S. Bank Ltd. v. Hockey, 20 W.N. (N.S. W.), 32 ; Ptrmemiu, Wrifjht d- 
Co. Ltd. V. Ptarce, 20 W.N. (N.S.W.), 202. An application for change of venue 
by the defendant was refused on the ground that it was not made hondjide. There 
is no general rule that in applications for change of venue the nature of the 
evidence to be given by the applicant's witnesses nmst be stated in every case ; 
The AustrtUian Sheep Dip Co. v. Kramer, 20 W.N. (N.S.W.), 234. Parties 
making statements in affidavits upon these applications with regard to increased 
fee to counsel and the impossibility of obtaining a fair trial will render themselves 
liable to costs ; Kithone v. Sullivan, "210 W.N. (N.S.W.) 34. Where a Judge in 
Chambers in the exercise of his discretion makes an order to change the venue, 
the Court will not interfere unless they are satisfied that the Judge has acted on 
a wrong principle ; Bndgt v. Britten, 20 W.N. (N.S.W.), 87. 
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2. Mode of Trial, 
Trial by jur>'. 2. Any partv to a suit may within ten days after notice of trial 

Cf., E. Or. 36, J r ,, j j 

r- •^. has been given, or within such extended time as the Court or a Justice 

allows, apply to the Court or a Justice for a trial with a jury of the suit 
or of any issues of fact, and the Court or Justice may if they think fit 
direct a trial with a jury of the suit or issues accordingly, and thereupon 
they shall be so tried, and the notice of trial shall stand for the next 
appointed Sittings of the Court at the place of trial, not being earlier 
than the day for which the notice was given. 

A» to trial being by Justice without jury uuless ordered, see H.C.P. Act 
sec. 12 ; as to power of Court to direct trial with a jury of the suit or any issaeof 
fact, ib.f sec. 13 ; as to power of Court to direct trial with jury at any time, see 
r. 3 in/ra ; as to questions of fact being tried differently or one before the oth«r, 
see r. 4, infra ; as to trial with a jury being held before a single Justice unWti 
otherwise ordered, tee r. 5, iw/z-a ; as to giving notice of trial, see r. 6, tt ttq^ 
iu/ra ; as to early trial of cause, see Or. 37, r. 8 ; as to computation of timt 
lisnitod by this rule, see Or. 4o. 

Court may 3. If in any cause or matter set down for trial before a Justice 

direct trial with '^ 

jur>'atany without a jury it appears to the Court or a Justice either before oral 
Cf., E. Or. 3<5, the trial that any issue of fact could he more conveniently tried before 
a Justice with a jury, the Court or Justice may direct that it shall be 
so tried, and may for that purpose vary any previous order. 

In Bank 0/ Anitralasia v. Oiihert, 9 Q.L.J. (N-C), 117, an order was made 
extending the time for giving notice by the defendant under the Queensland 
rules that he desired to have the issues of fact tried by a jury. 

Where an action has been set down for trial before a Judge an applicatioo 
that the action should be tried before a Judge with a jury will not be granted if 
it appears that dehiy and expense had been caused by taking the case out of iti 
position in the list ; Oold.'ihorovrjh, Mart d: Co. v. Griffiths d: Co., 14 A.L.T., 1^ 

Questions of fact 4. Subject to th<^ provisions of the preceding Rules of thi* 

uiav be tried ^ , , ^ t • • 

dirferentiy, or Order, the Court or a Justice niav, m any cause or matter, at any time 

one before the 

other. or from time to time, »>rder that different fjuestions or issues of fad 

r. y. " " ' ari!sin<; therein shall be tried by different iiKxles of trial, or that some 

questions or issues of fact shall be tried before othei*s, and may appoint 

the places for such trials, and may for that purpose vary any previous 

order. 

As to power of Court or Justice to order early trial of causes, see Or. ST, 

r. S. 

Trial to bo 5. EveiT trial of a (jutsstion or issue of fact with a jury shall be 

l)efore Hiriglo * . •1111 

Justice specially held before a siiii^lc Justice, uiiless it is speciallv ordered to be heM 

or(ieri<l. 

E. Or. :w, r. \\ before two or more Justices. 

As to jurisdiction of the High Court being exercised by a single Jn»ti«. 
see Jnd. Act, sec. IT). 
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3, Notice aiid Entry of Trial, 

6. Notice of trial may be given with a joinder of issue closing Notice of trial 

by plaintiff. 

the pleadings or with the reply, or at any time after the issues of fact ^f., e. Or. se 
are rectdy for trial, or, if there are no pleadings, at any time after the '' ^^* 
expiration of ten days from appearance. 

As to notice of trial where jury directed, see r. 2, supra ; as to notice of 
trial ceasing to have effect if entry for trial out of time, see r. 11, infra ; as to 
countermanding notice of trial, see r. 13, infra ; as to trial of action without 
pleadings, see Or. 13 ; as to joinder of issue closing pleading, see Or. 19 ; as to 
trial of issues of fact without pleadings, see Or. 29, r. 9, tt seq, ; as to computa- 
tion of the time limited by this rule, see Or. 45. 

7. If the plaintiff does not give notice of trial within three Notice of trial 

. .... fey defendant. 

months after he is first entitled to do so, or within the like period after Motion to 

a new trial is ordered, or, in either case, within such extended time as of^I^utionT' 

the Court or a Justice allows, any defendant may, before notice of trial ^'••^. or. se, 

given by the plaintiff, give notice of trial, or apply to the Court or a 

Justice to dismiss the action for want of prosecution ; and on the 

hearing of such application the Court or a Justice may order the action 

to be dismissed accordingly, or may make such other order, and on such 

terras as are just. . . 

As to dismissal of action for want of prosecution in default of pleading, see 
Or. 23, r. 1 ; as to computation of time limited by this rule, see Or. 45. 

8. The notice of trial shall state whether it is for the trial of the Fomi of notice 
cause or of questions or issues therein, and shall name the place where, q^ e or m 
and the day on which, the trial is to be had. '* '^' 

Notice for trial may, by leave of the Court, be given for a day later than 
the first day of the sittings ; Winter v. Bell, (1902) Q.W.N., 58 (Griffith, C.J.) See . 
also r. 12, iv/ra. 

9. Sixteen days' notice of trial shall be given, unless the party Length of 
to whom it is given has consented, or is under terms, to take shorter °^ ^^/ • „„ 

'-' Ci. , r.. Or. 36, 

notice of trial ; and such notice shall be sufficient in all cases, unless '• "• 
otherwise ordered by the Court or a Justice. 

This rule applies to an inquiry pursuant to a writ of inquiry, see r. 26, infra ; 
AS to early trial, see Or. 37, r. 8 ; as to computation of time limited by this rule, see 
Or. 45. 

Where an action was placed on the list for trial on a day prior to the 
expiration of the 21 days' notice of trial necessary under Victorian rules, and it 
came on for hearing on that day in the absence of the plaintiff, and the defendant 
claimed and obtained judgment, such ju<lgment was set aside, and as he was 
M'ame<l by the Judge that the time had not expired, and that he took it at his 
own risk, it was set aside with costs, l^he Old Wthhmans Reef (J, M. Co. v. The 
WthhrnauM Re^-fii. JA. Co., 14 V.L.R., 323. 

ii.r. 22 
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Cf., E.Or, 86, 
r. 16. 



Notice of trial. 

Cf.,E. Or. 36, 
rr. 17, 18, 18-\. 



Counlermand* 
in}|f notice. 

Cf.. E. Or. 36, 
r. 19. 



Entry for trial 
by party served 
with notice. 

Cf.. E. Or. 36, 
r. 20. 



10. Notice of trial shall be given before entering the cause or 
questions or issues for trial ; and a cause may be entered for trial, not- 
withstanding that the pleadings are not closed, provided that notice of 
trial has been given. 

This rule applies to an inquiry pursuant to a writ of inquiry, see r. *J6, 
infra ; as to time for entry for trial, see r. 11 ; as to entry of trial by party served 
with notice of trial, see r. 14, infra ; as to copies of pleadingn, &c., to be deliTered 
for use of Justice at trial when entering cause for trial, see r. 15, ir\fra ; as to wbes 
pleadings are closed ; Or. 19, r. 4 ; Or. 23, r. 9. The fee on entering an actioo lor 
trial before a Justice with or without a jury, in addition to the fees, if toy, 
payable in respect of a jury, is £1 ; Rule of CJourt, October 6th, 1903. 

Substituted service on a defendant of the originating proceeding in an actiot 
was ordered to be made by advertisement in certain newspapers, and sixteen dsji 
were allowed for entering an appearance. The defendant did not enter an appesr- 
ance, and, on the case coming on for hearing, evidence by affidavit was tendered 
to prove compliance with the order for substituted service. Held^ that proof of 
the fact should not be given at the trial. The Registrar should satisfy himttlf 
that all necessary services have been effected before allowing any case to be Ml 
down for trial ; AUtn v. Allen, (1902) 2 Q.W.N., 92 (Griffith, C.J.) 

11. The entry must be made within six days after notice of trill 
is given ; otherwise the notice of trial shall cease to have effect. 

As to entry of cause for trial, see r. 10 ; as to the computation of the tine 
limited by the rule, see Or. 45. . 

1 2. Notice of trial of a cause or (questions or is.sues before i 
Justice with a jury shall be for the first day of the Sittings, unless the 
Court or a Justice allows it to be given for a later day. 

As to trial by jury, see r. 2, supra. 

13. A notice of trial shall not be countermanded except by 
consent, or by leave of the Court or a Justice, which leave may bf 
given subject to such terms as to costs, or otherwise, as are just. 

This rule applies to an inquiry pursuant to a writ of inquiry ; see r. 'iS, 
infra. 

When once a cose gets duly in the list of causes for trial it cannot get out of 
the list except— (1) By being tried and disposed of ; (2) By the parties consenting 
to its being withdrawn ; or (3) By the Judge striking it out or ordering it to be 
withdrawn, but the trial may by order of the Judge but not otherwise Iw from 
time to time postponed ; Crotty v. Clarke ^ 22 V.L.R., 594. 

14. If tlie party giving notice of trial omits to enter tlie cause 
ur issues for trial on the day of or the day after giving notice of trial, 
the party to whom notice has been given may, within eiglit davs there- 
after, enter the same for trial, unless in the meantime the notice has 
been countermanded under tlie last preceding Rule. 
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As to entry of action for trial, see r. 10, supra ; as to computation of the 
time limited by this rule, see Or. 45. 



Papers for Jiistice, 



15. The party entering the cause or questions or issues for trial copie«of 

"^ pleadings, Ac., 

shall deliver to the proper officer two copies of the whole of the plead- to be delivered, 
ings, if any, and of the issues, or of such other proceedings as show the ,. 30. ' 
questions for trial, one of which shall be for the use of the Justice at 
the trial. 

As to entry of cause for trial, see r. 10, sxipra. In Queensland the practice 
is for the officer receiving the pleadings to cause a copy to be delivered to the 
Associate of the Judge taking the sittings; WUson and Graham, The Supreme 
Court Practice, p. 168. 

o. Proceedings at T'rial, 

16. If, when a cause is called on for trial, the plaintiff appears, Default of 
and the defendant does not appear, then the plaintiff may prove his defSuUmtat^ 
claim, so far as the burden of proof lies upon him. ^" g ^ ^ 

r 31. 
As to motion for judgment, see Or. 33. Defendants appearing uncon- 
ditionally at the trial, and taking the usual part of the defendants thereat, waive 
any objection to the jurisdiction, although they may have pleaded it by their 
defence; Peyton, Dmding d: Co. v. Hoidder Bros., 16 V.L.R., 812. 

17. If, when a cause is called on for trial, the defendant appears. Default of 
and the plaintiff does not appear, the defendant shall be entitled to plSntS?*^ ^ 
judgment dismissing the action. r '3>^' ^'* ^* 

As to motion for judgment, see Or. 33. 

18. A verdict or judgment obtained where one party does not Judgment by 

. default may be 

appear at the trial may be set aside by the Court or a Justice upon such set aaide on 
terms as are just. If the cause was set down for trial in a place where cf„ e. or. 36. 
there is no District Registry, the application may be made either at the ^' ' 
place appointed for the trial before the close of the Sittings, or after- 
wards at the place where the District Registry is situated. 

As to setting aside judgment obtained by default, see also Or. 10, r. 8 ; 
Or. 23, r. 11. 

Compare the following cases as to the practice in New South Wales. 

Where a cause was removed from the Jury Court to the Banco Court and 
was called in on the Banco Court the same day, and a verdict was taken for the 
plaintiff in the absence of the defendant, a new trial was granted ; City Bank v. 
KtUy, 2 S.C.R. (N.S.) N.S.W., 46. A verdict was obUined by the plaintiff in 
the absence of the defendant and his counsel and attorney, the case coming on 
unexpectedly in consequence of two prior cases on the list being settled. On a 
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motion for a new trial on terms, the defendants agreeing to pay the ootta of the 
day, it was held that the motion must be refused, their being no affidavit of 
merit; Weitzel v. Fried^nreich, 14 VV.N. (N.S.W.), 7. 

Adjournment of 19. A Justice may, at or before the trial, if he thinks it expe- 

Of.. E. Or. 36. dient for the interests of justice, postpone or adjourn a trial for such 

r 84. 

time, and to such place, and upon such terms, if any, as he thinks fit. 

This rule applies to an inquiry pursuant to a writ of inquiry ; see r. 2S, 
infra. As to change of venue, see notes to sec. 25 H.C.P. Act, eupra^ p. 230; r. 1, 
Bupra. 

The fact of the defendant being in gaol is not a sufficient ground for post- 
ponement ; Fowkr V. Kenna, 1 W.N. (N.S.W.), 129. When a plaintiff wh6 
intended to appear was absent when the case was called on owing to it being called 
on unexpectedly, an adjournment was allowed on terms ; Lticas v. Meagkir, 13 
W.N. (N.S.W. ), 67. As to costs, see note to Or. 46, r. 1. 

Nonsuit. 20. When the plaintiff at the trial fails to establish by hi* 

evidence such a case as to call for an answer from the defendant, the 

Court may direct judgment of nonsuit to be entered. 

As to effect of judgment of nonsuit, see r. 21, infra ; as to withdrawing 
juror, see Or. 38, r. 4. 

A defendant is not entitled, at the close of the plaintifi^s case, to ask for » 
verdict without stating that he intends to call no evidence ; The New ZectlandL 
and M. A, Co. Ltd. v. Smith, 15 A.L.T., 92. 

Counsel cannot refuse to be nonsuited when the matter is one of pure Uv ; 
but when the matter consists of a question or mixed law and fact, counsel cso 
insist upon it going to the jury. The rule as to nonsuit is not changed by the fact 
that the Judge is discharging the functions of judge and jury ; Kennedy v. -Vet//, 
1 Q.L.J., 65. Where an action is brought by an agent under a power of attorney 
and without instructions the Judge is not bound to non-suit ; BtilUn v. 7*ti//y, ^ 
S.C.R. (Q.), 133. 

In New South Wales the following decisions have been given with respect 
to nonsuit. A plaintiff who elects to be nonsuited in consequence of the ruling 
of the Judge upon a point of law is not estopped from afterwards moving to 
set the nonsuit aside; liolfe v. Lea, 16 N.S.W. L.R., 168. See also Dotclmg 
V. Fan-elly (1903) S.R. (N.S.W.), 42. Plaintiff's counsel having admitted that be 
could not succeed on the declaration as it stood, applied for an amendment, 
which was refused after argument, and the plaintiff was nonsuited. It was heU 
that the plaintiff could not, after argument, refuse to be nonsuited ; Dajtkhorougk 
V. Perpetual Trustten Co., 13 W.N. (N.S.W.), 92. Although the Judge nonsuiis 
the plaintiff on one count at the commencement of the case, that is only an expres- 
sion of intention. The decision is not given until the end of the case ; SUhtrt v. 
Miller, 12 W.N. (N.S.W.), 87. Where a nonsuit is moved for and refused, an<i 
leave is reserved to the defendant to move the Court to enter a nonsuit, if the 
defendant goes into evidence, the Court, in determining whether a nonsuit should 
be entered, can consider the defendant's evidence ; Ostermeyfr v. Harroidfy\2 WS. 
(N.S.W.), 38. A nonsuit may properly be granted notwithstanding there miV 
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have been some evidence to go to the jury, if it was of such a nature that the jury 
could not reasonably give a verdict in favour of the plaintiff ; Middle v. Xational 
Fire Co., 17 N.S.W.L.R., 46 (Privy Council). 

Under the Judicature Rules there cannot be a judgment by way of nonsuit ; 
the proper course is to order judgment for the defendants ; Fox v. Star Newspaper 
Co., (1898) 1 Q.B., 636 ; (1900) A.C., 19, applied ; Rees v. Duncan, 25 V.L.R., 520. 

21. A judgment of nonsuit shall not have the effect of a judg- Effect of 
ment on the merits for the defendants. nonlSt." 

Q. Or. 39, r. 36. 

22. The Justice may, at or after a trial, direct that judgment judgment. 
be entered for any or either party, or may adjourn the case for further Further 
consideration, or may leave any party to move for judgment. cf., e. Or. 36, 

r. 39. 
As to motion for judgment, see Or. 33. The fee on filing a written request 

to set down the cause or matter for further consideration is 5s. ; on hearing any 

cause or matter set down for further consideration it is 10s. 

A trial within the meaning of Or. 36, r. 29 (Vic), is not finished until the 
Judge has delivered his decision. Hence, where a case is tried by a judge without 
a jury, and, at the close of the case, he reserves his judgment, he may, in delivering 
that reserved judgment, make any reservation for the consideration of the Full 
Court, or give any direction authorized by Or. 36, r. 39 (Vic), to be given at the 
trial ; Killyer v. Roberts, 26 V.L.R., 155. 

23. At every trial, when the ofl&cer present at the trial is not Entry of finding 
the officer by whom judgment ought to be entered, the associate shall at Ajwizes, *c. 
enter all such findings of fact as the Justice directs to be entered, and ^'41^' ^'' ^* 
the directions, if any, of the Justice as to judgment, and the certificates, 

if any, granted by the Justice, in a book to be kept for the purpose. 

24. If the Justice directs that any judgment be entered for any Certificate for 
party absolutely, the certificate of the associate to that effect shall be a Judipnent. 

Cf E Or 86 

sufficient authority to the proper officer to enter judgment accordingly, r. 42.' 

6. Writs of Iiiqxdry aivd Refereiices as to Damages. 

25. Writs of inquiry shall be directed to such persons as the Writaof inquiry. 
CJourt or a Justice directs. 

As to what rules are applicable in case of an inquiry, see r. 26, iufi-a ; as to 
isane of writs to assess damages, see Or. 10, rr. 5, 6, 7 ; Or. 23, rr. 3, 4, 5. 

26. The provisions of Rules 9, 10, 13, and 19 of this Order Apj)^tion of 
shall, with the necessary modifications, apply to an inquiry pursuant to ci. e. Or. 36, 

... r. 66. 

a writ of inquiry. 

These rules deal with notice of, entry for, countermanding notice of, and 
jkdjoumroent of trial respectively. 

27. In any cause in which it appears to the Court or a Justice of dAmaffei 
that the amount of damages sought to be recovered is substantially a of calculation. 
matter of calculation, it shall not be necessary to issue a writ of inquiry, ^^i^'' ^' ** 
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but the Court or a Justice may direct that the amount for which final 
judgment is to be entered shall be ascertained by an oflScer of the 
Court. In any such case the attendance of witnesses and the prodoc- 
tion of documents before the officer may be compelled by subpcena, and 
the officer may adjourn the inquiry from time to time. 

The officer shall certify by indorsement upon the order by which 
the question is referred to him the amount of damages found by him, 
and shall deliver the order with the indorsement to the person entitled 
to the damages ; and the like proceedings may thereupon be had as to 
entering judgment, taxation of costs, and otherwise, as upon the retorn 
to a writ of inquiry. 

In Queensland the Court has, under a corresponding rule, directed aa 
inquiry as to damages to be made before the Registrar ; Broadhurst v. Nitkck, 
28th Aug., 1901 ; Wihon and Oraham^ Supreme Court Practice, p. 174. 

DomageB in 28. When damages are to be assessed in respect of a continuing 

respect of 

cnntinuing cause cause of action they shall be assessed down to the time of the 

of action. •' 

Cf.. E. Or. 86, assessment. 

r. ft8. 

ORDER XXXI. 
Evidence. 



1. Examination of Witnesses, 
Bequest to 1. The Court or a Justice may, in any case in which a request to 

examine j ^ j i 

nvitnesaes. examine witnesses may by law l^e issued, order that a request toexamiiK 

r. oa. ' witnesses be issued in lieu of a commission. 

As to the issue of requests for taking of evidence in places outside the 
jurisdiction of the Court, see Imperial Acts Evidence by CommisHion Act 1859 (£ 
Vic. c. 20), and Evidence by Commission Act 1885 (48 & 49 Vic. c. 74), (P. & W., 
Q.. 3294-7). 

The Supreme Court of Queensland decided that it would decline to act upon 
a commission from the High Court of Justice in England which was in a mandatorj 
form; In re a Comminsion from the Probate Dimsion, England^ 2 Q.L.J., 137. 
Compare also In re TumbtU/j 2 Q.L.J., 131 ; In re Lowry^ 4 Q.L.J., 131. 

Where a witness, who was a prisoner in gaol, was sought to be examined 
under 22 Vic. c. 20, sec. 1 , under a foreign commission, an order was made direct- 
ing that the examination should be held without any direction that the witness 
should attend ; MacDonald v. l)e Baxter, 20 A.L.T., 133. 

Order for 2. The Court or a Justice may, in any cause or matter, at anv 

person to pro- stage of the proceedings order the attendance of any person before the 

dtioe documents. t • /• i /• i • 

E. Or. 37 r. 7. Court or a Justice for the purpose of producing any writing or other 
document named in the order which the Court or Justice thinks fit to 
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be produced : Provided that no person shall be compelled to produce 
under any such order any writing or other document which he could 
not be compelled to produce at the hearing or trial. 

As to order by the High Court for production by parties of any books or 
writings in their possession containing evidence pertinent to issue, see H.C.P. Act, 
sec. 17 ; as to application for discovery of documents, see Or. 26, rr. 8, 10 ; as to 
production of documents for inspection, ib., tt. II et nq. ; as to notice to admit 
documents, see Or. 27, r. 2. 

There is no power to order a bank not a party to the action to produce 
books for the inspection of a party to the action ; Turner v. Attenborotigh, 17 
A.L.T., 186, 

3. Any person who wilfully disobeys an order requiring his Disobedience 
attendance for the pui-pose of being examined or producing any docu- ^Jten^nw' 
ment shall be deemed guilty of contempt of court, and may be dealt ^- ^'- ^7, r. 8. 
with accordingly. 

As to examination of witnesses, see H.C.P. Act, sec. 19 ; as to attendance 
of witness under subpoena for examination, see r. 12, in/ra ; as to application for 
order directing attendance of witness duly summoned who refuses to attend, see 
r. 5, in/ra ; as to power of Court to punish for eon tempt, see Jud, Act^ sec. 24 ; as 
to committal for contempt, see Or. 43. 

4. Any person required to attend for the purpose of being Expenses of 
examined or of producing any document shall be entitled to the like K attend. * 
conduct money and payment for expenses and loss of time as upon ^* ^* ^^' '* ®* 
attendance at a trial in Court. 

5. If any person duly summoned by subpcena to attend for Refusal of 
examination refuses to attend, or if, having attended, he refuses to be or to be swom. 
sworn or to answer any lawful question, a certificate of the refusal, ^' ^' ^' *"• ^'• 
signed by the examiner, shall be filed in the Registry, and thereupon 

the party requiring the attendance of the witness may apply to the 

Court or a Justice, ex parU or on notice, for an order directing the 

witness to attend, or to be sworn, or to answer any question, as the 
case may be. 

As to disobedience to order for attendance, see r. 3, supra. The fee on 
filing a certificate of refusal of a witness to attend is 2s. 6d. ; Rule of Court, 
October 6th, 1903. 

6. If any witness objects to any question which is put to him ohjection by 
before an examiner, the question, and the objection of the witness questions. 
thereto, shall be taken down by the examiner and transmitted by him ^ ^'- ^* ^' ^*- 
to the Registry, to be there filed, and the validity of the objection shall 

be decided by the Court or a Justice. 
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As to cofts occasioned by such objection, see r. 7, infra ; the f ee on aa 
examiner filing a question to which a witness objects, together with the objecUoo, 
is 2s. 6d. ; Rule of Court, October 6th, 1903. 

b**^Bfu^o°'*^ 7. In any case under the two last preceding Rules, the Court or 

objection. ^ Justice may order the witness to pay anv costs occasioned by his 

E. Or. 37, r. 16. . , , . . * ^ - 

refusal or objection. 
Depositions to 8. When the examination of any witness before an examiner has 

be transmitted 

to central office, been concluded, tlie original depositions, authenticated by the signatare 

Gf E Or 87 

r. 16. ' ' of the examiner, shall be transmitted by him to the Registry, and there 
filed. Any party may have a copy of the depositions, or of any part 
thereof, on payment of the prescribed fee. 

The fee prescribed for a copy of the depositions is 8d. for every folia 
Rule of Court, October 6th, 1903. 

Special report 9. The person taking the examination of a witness may, and if 

by examiner. . 

E. Or. 87, r. 17. need be shall, make a special report to the Court touching the examina- 
tion and the conduct or absence of any witness or other person thereon, 
and the Court or a Justice may thereupon direct such proceedings to be 
taken, and may make such order, as upon the report is just. 

Depositions not 10. Except as by this Act otherwise provided, no deposition 

evidence shall be given in evidence at the hearing or trial of a cause or matter 

without consent . «. » 

or by leave of without the cousent of the party against whom it is offered, unless the 

.IiMtice. ^ ^ ^ ^ wo 

E. Or. 37, r. 18. Court or Justice is satisfied that the deponent is dead or beyond the 

jurisdiction of the Court, or unable from sickness or other infirmity to 

attend tlie hearing or trial, in any of which cases the depositions 

certified under the hand of the person taking the examination shall be 

admissible in evidence, saving all just exceptions, without proof of the 

signature to the certificate. 

Oaths. 11. Any officer of the Court or other person directed to take the 

r'ia!^' ^'' ^^' examination of any person may administer the necessary oaths to Iiim. 
As to form of oath, see B.C. P. Act, sec. 18. 

2. Suhpcenaa. 
Attendance of 12. Any party to a cause or matter may, subject to these Rules, 

>%itne88 under 

subp<Bna for by a writ of subpoena ad testificandum or subpoena duces tecum, require 

examination or "^ * ^ 

to produce the attendance of any person, or the production of any document, 

Cf. E. Or. 37, before the Court or Justice at the hearing or trial, or on the hearins: of 
r. 20. . ,. . . , 1 i. , 

any motion or application in the cause or matter, or before the Registrar 

or other officer of the Court or other person appointed to make any 

inquiry in the cause or matter, or before any person appointed to take 

any examination of witnesses. 

As to disobedience to order for attendance, see r. 3, sufn-a. 
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The fee on sealing a writ of Bubp<iena for not more than three persons is 
58. ; every additional person named in the subpoena Is. Rule of Court, October 
6th, 1903. 

In Boytii V. Boyttt^ 2 A.L.R. (C.N.), 327, reference was made to a case 
heard before the Chief Justice of Victoria in which the reluctant witness who 
did not attend on subpoena was fetched to the Court by the sheriff's officer. 
In In re Fitzgerald, 7 Q.L.J. (N.C.), 103, where a witness failed to appear, a 
rule was granted b}' Griffith, C. J., calling on him to show cause why a writ of 
attachment should not issue against him for his contempt. 

When thQ hearing of a cause in the day's list is adjourned to another day 
it IB not necessary to re-seal the subpoena, duces tecum ; MacktUar v. Mackellar, 
24 V.L.R., 456. 

13. When a subpcena is required for the attendance of a witness subp<Bnafor 
for the purpose of proceedings in Chambers, the subpcena shall issue witness in 
from the Registry upon a fiat of the Justice. ^^ E. Or 87 

r.28. 

14. When a subpcena is required for the attendance of a witness subpoena for 
for the purpose of proceedings before the Registrar or other olSicer of before ReRistrar. 
the Court, the subpoena shall be issued upon the direction of the Regis- ^ ^^' *"» ^' ^• 
trar or officer. 

15. The service of a subpoena shall be effected in the same Service of 

- . _ . - . . rrii * subpoena. 

manner as the service of a writ of summons in an action. The copy of Qf g q^ 37^ 
a subpoena for a witness served upon him need not contain the name of ^' ^' 
any witness other than the person served. 

As to time within which subp^Bua to be served, see r. 17, infra ; as to 
mode of service of a writ of summons, see Or. VII., rr. 1, 2. 

16. Affidavits filed for the purpose of proving the service of a Affidavit to 
subpoena upon any person must state when, where, how, and by whom, subpoena. 
the service was effected. '"- ^^- ^^ ' ^ 

17. The service of a subpoena shall be of no validity unless it is within what 
made within twelve weeks after the date of issue. be MrlU^"* 

G Or 87 r 84 
As to computation of time limited by this rule, see Or. 45. ..... 

ORDER XXXII. 

Affidavits. 

1. The Court or a Justice may, on the application of any party crow-exaniina- 
order that any person whose affidavit is proposed to be read in any deponents, 
proceeding shall attend before the Court or Justice, or an officer of the ^y ^ ^^- ^» 
Court, or commissioner of affidavits, for cross-examination upon the 
affidavit. 

As to evidence by affidavit on hearing of a matter, seeH.C.P. Act, s. 20(1) ; 
as to proof on trial of a cause of service of a document or signature thereto, t&. (2) ; 
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Title of 
affidavits. 

Cf.,E.Or. 38, 
r. 2. 



Contents of 
affidavits. 

Cf., E. Or. 38, 
r. 3. 



as to order of proof of particular facts by affidavit, or that affidavit of a person be 
read, ib. (3) ; as to appointment of commissioner, see H.C.P. Act, sec. 22 ; as to 
subpoena, see Or. 31, r. 12. 

When it is desired to cross-examine a person on an affidavit made by him in 
support of a motion, the Judge who hears the motion is the Judge to make the 
order for the attendance of such person ; Merriliees v. Hhod^i, 17 A.L.T., 41. 
An application to cross-examine a defendant who had been arrested nnder a writ d 
capias on his affidavit filed in support of a summons for his release was refuted 
in Block \\ Stretlle, 3 AL.R. (C.N.), 81. 

2. Every affidavit shall be entitled in the cause or matter in 
which it is sworn, if any is then pending ; but in any case in which 
there are more plaintiffs or defendants than one, it shall be sufficient to 
give the full name of the first plaintiff or defendant respectively, adding 
the words " and another," or ** and others," as the case may be ; and 
the costs occasioned by any unnecessary prolixity in the title shall be 
disallowed by the taxing officer. 

If no cause or matter is pending, it shall not be necessary to 
entitle the affidavit otherwise than as provided by Order I., Rule 2. 

As to title of affidavits in applications for writs of certiorari^ mandamw, or 
prohibition, or for leave to exhibit informations of quo warranto^ see Or. 41, r. 3. 

An affidavit attached to and verifying an entitled petition need not be 
entitled ; hire Pinie's Will, 7 Q.L.J. (N.C.), 7. 

As to amending the title of affidavits, see FaUorini v. Fattorini, 6 V.L.R. (L), 

3. Affidavits shall be confined to facts to which the deponent is 
able to depose of his own knowledge, except in the cases specially pn> 
vided for by these Rules, and except in the case of affidavits used on 
interlocutory motions or applications, in which statements as to the 
belief of the deponent, giving the sources of his information and the 
grounds of his belief, may be admitted. 

For nature of evidence that is admissible on interlocutory applications, see 
Mifikin v. Meiklejohn, 2 S.C.R. (Q.), 59. 

In Queensland it has been held that an affidavit is not a communication 
within the meaning of that term in sec. 4 of the Telegraph Messages Act of 1872. 
The Court may, in a proper case, give leave to read an affidavit, the contents of 
which have been transmitted by telegraph under that section ; but the correct 
method of bringing it before the Court is to annex it to an affidavit by the person 
to whom it is sent ; In re T,, 9 Q.L.J. (N.C.), 95. 

An affidavit of information and belief, not stating the source of information 
or belief, has been held in New 55outh Wales to be irregular, and therefore 
inadmissible as evidence, and a party or solicitor attempting to use such an 
affidavit would do so at his peril as to costs ; Seward v. Quigley, 18 W.N. 
(N.S.W.), 35. 
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4. Every affidavit shall be drawn up in the first person, and ^JJ^JJ^?^ 
shall be divided into paragraphs, and every paragraph shall be numbered Cf., e. Or, 38, 
consecutively, and shall, as nearly as may be, be confined to a distinct 
portion of the subject. No costs shall be allowed for any affidavit or 

part of an affidavit which substantially violates this Rule. 

As to indorsement of affidavit, see r. 1 1 , infra. 

5. Every affidavit shall state the description and true place of ^^"pJ^®" *"^ 
abode of the deponent. suSd*"' ^ ^* 

E Or 38 r S 

As to power of Court to allow use of a defective affidavit, see r. 13, infra. 

It is necessary that the description and place of abode of the deponent 
should be stated immediately after the deponent's name. An affidavit which is 
in the following form : " I, C.P., of Brisbane, in the State of Queensland, 
make oath and say as follows : — (I) lam {ataling description) f^"* is irregular, and 
the Judge may refuse to allow its use ; per Griffith, C.J., in R. v. Stitss (1902), 
Q.W.N., 40. In Victoria it was held by Williams, J., that this rule did not 
apply to affidavits made by a party to a cause who described himself as *' the 
above-named party" ; Ellison v. Kerr^ 21 V.L.R., 332. 

6. The jurat of an affidavit must state that it was signed and g^^w. ^^^"^ 
sworn by the deponent on the day and at the place where it was sworn. Q. Or. 4i, r. 6. 
Each separate sheet must be signed by the deponent and by the person 

before whom the affidavit is taken, with the date and place of swearing 
added. 

Under r. 13, infra^ the Court may allow a defective affidavit to be read. An 
affidavit was allowed to be read where the last sheet only was attested by the 
deponent and witness ; Re Carron, 30th May, 1901 (Griffith, C.J.), cited in Wilson 
and Graham, Supreme Court Practice, (Q.), at p. 187. 

In an aflSdavit sworn by several persons, and containing a separate jurat for 
each deponent, the first of the jurats was in order, and began : ** Signed and sworn 
by the said," &c., but the second and each of the following jurats did not contain 
the words ** Signed and sworn," but began, " and by the said," &c. Held, that the 
jurats were sufficient ; In re JtHHop's Will, 6 Q.L,J., 286 (Griffith, C.J.) 

Hood, J. (Vic), in Chambers laid down the following rule : ** I shall not 
receive any affidavit written or printed on separate pieces of paper unless each 
page is identified by the commissioner before whom it is sworn " ; In re Affidavits, 
25A.L.T., 94. 

7. In an affidavit made by two or more deponents the names of Affidavits made 

by two or ajore 

the several persons making the affidavit must be inserted at length in deponenu. 
the jurat, except that if the affidavit is sworn by all the deponents at " • » • • 
the same time by the same officer it shall be sufficient to state that it 
was sworn by ** both " or " all " the " above-named " deponents, using 
those words. 
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-iterations in 8. An affidavit which has either in the body thereof or in the 

affidavits. ^ ^ 

E. Or. 88, r. 12. jurat any interlineation, alteration, or erasure shall not, without leave 
of the Court or a Justice, be read or made use of in any cause or matter 
unless the interlineation or alteration, not being by erasure, is authen- 
ticated by the initials of the officer taking the affidavit, or, if the 
affidavit is taken in a Registry, either by his initials or by the office 
stamp ; nor, iii the case of an erasure, unless the words or figures 
appearing at the time of taking the affidavit to be written on the erasure 
are re-written and signed or initialed in the margin of the affidavit by 
the officer taking it. 

As to use of defective affidavits, see r. 13, infra \ as to interlineations and 
erasures, see Jamtn v. Beamy, 4 V.L.R. (L.), 167. Ptr Stawell, C.J.— "The 
object of requiring the initialling of an interlineation was to guard against any 
alteration in the affidavit after it had been sworn ; but the Court is not precluded 
from receiving evidence that no such alteration has in fact been made." As to 
erasures in the jurat, see Reg, v. Foster , ex parte Molyneuz, 7 V.L.R. (L.), 294; 
where there was no evidence that the erasure in the jurat had been made before 
the affidavit was sworn, the Court declined to consider its contents. 

Affldaritt bv 9. When an affidavit is sworn by any person who appears to 

illiterate or blind , ^ , - ... .,,. -i !• i /w* 

persons. the officer before whom it is taken to be illiterate or blind, the officer 

E. Or. 88, r. 13. gj^^jj certify in the jurat that the affida\4t was read in his presence to 
the deponent, that the deponent seemed perfectly to understand it,, and 
that the deponent made liis signature or mark in the presence of the 
officer. No such affidavit shall be used in evidence in the absence of 
this certificate, unless the Court or a Justice is otherwise satisfied that 
the affidavit was read over to and appeared to be perfectly understood 
by the deponent. 

Affirmation. 10. When a deponent does not take an oath, the form of 

^" ^' '^' ' jurat shall be varied, and the necessary alterations made so as to 
conform with the solemn affirmation or other declaration of the 
deponent. 

As to form of affirmation, sec H.C.P. Act, sec. 18. 

Affidavits to be H. Every affidavit shall be filed in the Registry. A note 

Cf., E. Or. 38, shall be indorsed on every affidavit stating the name of the deponent 

and on whose behalf it is filed, and nu affidavit shall, without the 

♦ leave of the Court or a Justice, be filed or used without this note 

indorsed thereon. 

As to stamping of affidavits, see r. 15, iu/ra. 

The fee for filing an affidavit, unless otherwise provided, is 28. 6d. ; Rule of 
Court, October 6th, 1903. 

Where an order of the Court has been made upon affidavits, one of which 
was not filed when application was made for the order, the Court has power, where 
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the order has not been dtawn up, to allow snch affidavit to be afterwards filed, and 
then to order that such order should be drawn up as on reading such affidavit, and the 
other affidavits omitting the date of filins( such affidavit ; Ih re Melb. Permanent 
Building Society, 20 V.L.R., 252. 

The omission in an affidavit of a note stating on whose behalf it is filed is an 
irregularity only and is curable; Chester v. Varty, 23 V.L.R., 28. See also 
Rudduck V. Clarke, 6 A.L.T., 46. 

Every affidavit must be indorsed on the outside of the fold with the name 
of the deponent ; In re Marah (1902), Q.VV.N., 45. 

Where affidavits had not been actually read on a motion it was held that 
they could not be entered as read in the order to be drawn up by the Registrar, 
and consequently the costs of them were disallowed ; South AustrcUian L,M. db A. 
Co. v. Mclnnes, 7 Q.L.J. (N.C.), 10. 

12. The Court or a Justice may order any matter which is Scandalous 

•^ -^ matter. 

scandalous to be struck out from any affidavit, and may order the costs e. or. 88, r. ii. 

of any application to strike out such matter to be paid as between 

solicitor and client. 

As a general rule an affidavit once filed cannot afterwards be taken off the 
file by the maker. Any person injuriously affected thereby may make such an 
application ; In re Verner, 3 S.C.R. (Q.), 174. 

The Court has power to strike scandalous and irrelevant matter out of an 
affidavit at the instance of a person not party to the cause ; Mcicpherson v. Kerr, 
ex parte Lewis, 19 V.L.R., 23, 

As to the disallowance of costs of affidavita containing scandalous matter, 
see Stark v. Burt, 1 S.C.R. (Q.), 50. 

In New South Wales it was held that affidavits would not be ordered to be 
taken off the file as containini; matter undesirable to be recorded when such matter 
was part of the evidence upon which the order of the Court was based ; In rt 
Boioes' Settled Estates, 19 W.N. (N.S.W.), 189. 

13. Notwithstanding anything in the preceding Rules of this use of defe?tive 
Order, the Court or a Justice may receive any affidavit sworn for the g o, 3^ r. n. 
purpose of being used in any cause or matter, notwithstanding any 

defect, by misdescription of parties or otherwise, in the title or jurat, 
or any other irregularity, and may direct a memorandum to be made 
oil the affidavit that it has been so received. 

As to nou- compliance with rules not rendering proceedings void, see Or. 49, 
r. 6. 

The power conferred by a similar rule in Queensland has been exercised by 
the Judges when the error has arisen from the ignorance of the person attesting 
the affidavit, when the affidavit has been executed abroad, or in remote parts of 
the State, and when great hardships would result if the affidavit were rejected ; 
IVUson and Orahim, The Practice 0/ the Supreme Court (Q.), p. 189. See also, /;* 
re Carron and In re Jessop's Will ; r. 6, supra. 
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Exhibits. 
Cf., E. Or. 38, 

r.ai 



Where a defect is one of misdescription only the -Court would in case of 
urgency allow the affidavit to be used. Affidavits must be drawn in the prescribed 
form, and carefully prepared ; and, as a general rule, permission to use affida\iti 
containing irregularities and defects which could, with care, have been avoided, 
will not be given, unless some ground of urgency is shown ; increased expense and 
delay arising through the preparation of defective affidavits is not a sufficient 
ground; In re Johnson, (1903) Q.W.N., 12. 

14. Every sheet of an annexure or exhibit to an affidavit shall 
be certified by the officer before whom tbe affidavit is taken, and 
signed by the deponent. Every such certificate shall be marked with 
the short title of the cause or matter. 

The fee on filing exhibits referred to in an affidavit and not annexed thereto, 
and required to be filed, is for each exhibit Is. ; Rule of Court, October 6th, 1901 

15. Before an original affidavit is allowed to be used, it shall be 
stamped with a filing stamp to be kept for that purpose, and, if DOt 
alre^idy filed, shall at the time when it is used be delivered to and left 
with the proper officer in Court or in Chambers, who shall send it to 
be filed. An office copy of an affidavit, may be used instead of the 
original, the original affidavit having been previously filed, and the 
copy being duly authenticated M'ith the seal of the office. 

As to filing affidavits, see r. 11, supra ; as to use of defective affidavits, see 
r. 13, supra ; as to office copies, see Or. 49, r. 4. 

Affidavit sworn 16. An affidavit sworn before the solicitor acting for the party 

or his agent. on whose behalf the affidavit is to be used, or before any agent^ clerk, 
rr.'io,']*:!^" ^' partner, or correspondent of such solicitor, or before the party himself, 
shall not be received. 



stamping of 
affidavits and 
lue of office 
copies. 

Cf., E. Or. 38, 
r. 15. 



Special times for 
filing affidavits. 

E.()r.3S, r. 18. 



17. When a special time is limited for filing affidavits, an 
affidavit filed after that time shall not be used without leave of the 
Court or a Justice. 



Affidavits in 
support of ex 
parte 
applications. 

Cf., E. Or. .JS, 
r. 10. 



18. Except by leave of the Court or a Justice an order made 
ex parte in Court founded on any affidavit shall not be drawn up unless 
the affidavit on which the application was founded was actually made 
before the order was applied for, and was produced or filed at the time 
of making the motion. 



ORDER XXXIII. 
^loTioN FOR Judgment. 



Motion lor 1. Except when by these Rules it is provided that judgment may 

Judgment. ii-i. i«i 

Cf V Or 40 "® obtained in any other manner, the judgment of the Court shall be 

^^' obtained upon motion for judgment. 



Or. XXXni., rr. 1-4. JUDGMENT. 35 1 

As to enteriug final judgment in default of appearance, see Or. 10 ; in default 
of pleadings, see Or. 23 ; as to judgment or order upon admissions of fact, see 
Or. 27, r. 3 ; the fee on hearing an action on motion for judgment is 10s. ; Rule of 
Court, October 6th, 1903. 

Where a Judge has reserved a case or points in a case for the determination 
of the Full Court, he is bound by such determination, and must direct the entry 
of judgment accordingly ; May v. Martin, 12 V.L.R., 115; 7 A.L.T., 130. On 
motion for judgment in an action in which the Full Court has decided points of 
law reserved by the Judge at the trial, an order of the Full Court thereon should 
be produced ; Attorney-General v. SymeH, 11 V.L.R., 544. On motion for judg- 
ment upon a referee report the Court, in coming to its decision, must discard 
absolutely all exhibits used at the trial before the referee, except such as are 
made part of the referee's report ; Moore v. FerguHsoiit 18 V.L.R., 266. 

2. When at the trial of a cause the Justice does not direct any ^v^en no 
judgment to be entered, the plaintiff may set down the cause on motion i" trial!"' *^' *'" 
for judgment. If he does not set down the cause and give notice of ^''' ^- ^'- ^' 
the setting down to the other parties within ten days after the trial, 

any defendant may set down the cause on motion for judgment and 
give notice of the setting down to tlie other parties. 

As to computation of time limited by this rule, see Or. 45. 

3. When issues have been ordered to be tried, or questions or setting down 
issues of fact have been ordered to be determined in any manner, the ^udKuient when 

. <. • 1 I . iNHWt'a have been 

plamtiii may set down a motion for judgment as soon as such questions (iiiv<ted and 
or issues have been determined. If he does not set down the motion, ^ or. 40, r. 7. 
and give notice of the setting down to the other parties within ten 
days after his right so to do has arisen, any defendant may set down a 
motion for judgment, and give notice of the setting down to the other 
parties. 

As to trial of issues with a jury, see H.C.P. Act, sec. 13 ; Or. 30, rr. 2, 5 ; 
aa to trial of issues on new trial, H.C.P. Act, sec. 14 ; as to power of Court to 
direct trial of issue with jury at any time, see Or. 30, r. 3 ; as to the preparation 
and settling of issues, see Or. 28, r. 1 ; as to the trial of issues of fact without plead- 
ing, see Or. 29, rr. 9, et neq. 

As to cumputation of the time limited by this rule, see Or. 45. 

4. When issues have been ordered to be tried, or questions or . 

* N* hen some only 

issues of fact have been ordered to be determined in any manner, and ^}. *^)^^} ^**"*'* 

•^ ' ilirected have 

some only of those questions or issues of fact have heen tried or deter- '****" '"^• 
mined, any party v;ho considers that the result of that trial or deter- 
mination renders the trial or determination of the other questions or 
issues of fact unnecessary, or renders it desirable that their trial or 
determination should be postponed, may, by leave of the Court or a 
Justice, set down a motion for judgment, without waiting for such trial 
or determination. And the Court or Justice may, if satisfied of the 
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expediency thereof, give such leave, upon such terms, if any, as is just, 
and may give any directions which are desirable as to postponing the 
trial of the other questions or issues of fact. 

As to issues of fact being tried differently or one before the other, tee Or. 
30, r. 4. 

Motion to be 5. A motion for judgment shall not, except by leave of the 

Bet down \%ithin J o > r ^ 

one year. Court or a Justice, be set down after the expiration of one year from 

the time when the party seeking to set down the same first became 
entitled to do so. 



E. Or. 40, r. 9. 



Or. 40, r. 9 (Vic), applies only to cases where no judgment has been entered 
by either party ; Grade v. The Prenident^ <C?c., of the Shirt of TuUaroop, 12 V.L.R, 
664. 

Po^joj Court 6, Upon a motion for judgment, the Court may draw any 

judgment inference of fact not inconsistent with the findings of the jury, if any. 

r. io. ' ' and may, if satisfied that it has before it all the materials necessair 
for finally determining the questions in dispute, or any of them, or for 
awarding any relief sought, give judgment accordingly, or may, if not 
so satisfied, direct the motion to stand over for further consideration, 
and may direct such questions or issues of fact to be tried or deter- 
mined, and such accounts and inquiries to be taken and made, as are 
just. 

As to setting down motion for judgment when issues have been directed 
and tried, see r. 3, supra. 

In Queensland the power to set aside or disregard the findings of a jury ia 
not confined to the Full Court, but may be exercised by a Judge of first instance 
where it appears ou the hearing after trial, either from some point of law or from 
some fact not compriDed in the questions of fact submitted to the jury, that the 
ultimate decision ought in point of law to be contrary to the findings. Where « 
jury had found on the unsupported testimony of the plaintiff that a declaration d 
trust had been made in her favour, and it clearly appeared that the trust was ooe 
relating to land, Chubb, J., set aside the findings of the jury, and directed 
judgment to be entered for the defendant, both on the ground of want of corrobor- 
ation of the plaintiff's evidence, and also of the absence of the writing required by 
the Statute of Frauds ; Hendle v. Qualtrowjh, 9 Q.L.J., 218. 

In an action for wrongful forfeiture of shares the defendant pleaded (inttr 
alia) acquiescence and delay. At the trial before a Judge and jury the questions 
on this defence were left by the parties to be decided by the Judge. After th* 
hearing on the motion for judgment, an application by the defendants for \e»xt to 
amend by pleading estoppel was refused by the Judge ; but the Judge in delivering 
judgment, allowed the amendment, and, being of opinion that the conduct of the 
plaintiff had amounted to an estoppel, gave judgment for the defendants. Hdd, 
that a.s the question of estoppel had not been left by the parties to the Judge, he 
had no power to decide that question, and that a new trial must be had. The 
decision of the Judge was reversed and ii new trial onlered ; Cashman v. Ko. 7 
Xorth Golden G.M. Co., 7 Q.L.J., lo2. 
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ORDER XXXIV. 

Relief Against Judgments and Orders. 

1. When facts arise after the giving of a judgment or making Matters arisinj? 
of an order which entitle the person against whom the judgment orSronier. 
order is given or made to be relieved from it, or when facts are dis- ^'27^* ^^' *'' 
covered after the giving of a judgment or making of 9n order which, if 
discovered in time, would have entitled the party against whom the 
judgment or order is given or made to a judgment or decision in his 
favour, or to a different judgment or order, he may apply to the Court 
or a Justice for a stay of execution or other appropriate relief; and 
the Court or a Justice may grant such relief, and for that purpose may 
direct such proceedings to be taken, and such questions or issue of fact 
to l)e tried or determined, and such inquiries to be made, as are just. 

As to settiug aside judgment obtained by default of appearance, see Or. 10, 
r. 8 ; of judgment obtained by default of pleading, see Or. 2.3, r. 11 ; judgment 
obtained by default of appearance at trial, see Or. 30, r. 18 ; as to staying pro- 
ceedings generally, see Or. 38 ; as to the practice with respect to the setting aside 
judgments obtained on default in New South Wales, see Rolin and Inntf<, Supreme 
Court Practic*-, p. "iO. 

Power of Cohrt to rescind, vary or stay.— In Levy v. Bryant, 4 Q.L.J., 
125. Harding, J., held that there was an inherent power in the Court to prevent an 
abuse of its proceedings, and a judgment would be set aside if the circumstances of 
the case rwiuired ; In Purcell v. Meston, 5 Q.L.J. , 118, Griffiths, C.J., was of the 
opinion that '' whether a Judge had or had not power to rescind or vary a previous 
order without the consent of the parties, he certainly had power to stay proceedings 
under a previous order in an action if justice could not otherwise be done." In 
\Voo<U V. Shnijof Queensland, 6 Q.L.J. , 163, it was held by the Full Court, jier 
Griffith, C.J., that "when an order is made ex parte the Court or Judge making it 
may, upon application of any person prejudicially affected by the order, review, and 
if necessary, discharge it. This is a rule of natural justice. But when a judgment or 
order is pronounced or made after hearing both sides, it is a general rule that the 
Court which pronounced the judgment or made the order cannot reverse or vary it. 
To this rule, which in my opinion applies e(|ually to all judgments and orders, 
-whether final or interlocutory, and whethtir pronounced by the Full Court or by a 
single Judge, and whether he is sitting in Court or in Chambers, there were, 
before the Judicature Act, exceptions." The Court in this case relieved a plaintiff 
on his return to the jurisdiction from the operation of an order which required 
him, being then out of the jurisdiction, to give security for costs. In a later case, 
DrepCrtek (!o/d Dredning Co. v. Gympit Crushing Co., 8 Q.L.J., 123, the Full 
Court held it to be *' perfectly clear that, even without formal reservation of 
liberty to apply, if there were a change of circumstances in the course of an 
action which made the original order (for security for costs) unsuitable to the 
altered circumstances, there would be power to make a further order." As to 
amendment of order where there are clerical mistakes or accidental omissions, see 
Or. 24. r. 9, ami the authorities there edited, p. 310, nujtra, 

II. c. 23 
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Ignorance of an existing fact, oommon to both parties to a consent judgment 
and equally open to discovery by either, is not a mistake or misapprehension so « 
to entitle either of the parties to subseqaently withdraw his consent, and have ihe 
judgment reversed before it is perfected ; The King {ex relatione FiUock) v. Tkt 
Council of the Shire of Marong, 25 A.L.T., 69. 

MitiSacUon ^* ^^^^ P^rty against whom a judgment is given may apply to 

Q. <)r. 45, r. 2. the Court or a Justice for an order directing entry of satisfaction d 

the judgment to be made, and the Court or Justice may make tbe 

order accordingly. 

Pj"5x^«* ""^^' ^' ^^ proceedings shall be taken for the purpose of obtaiaiug 

relief from judgments or orders on the ground of facts arising or 
discovered after the judgment or order, except as by this Order 
provided. 



exclusive. 
i^. Or. 45, r. 3. 



ORDER XXXV. 

Attachmknt and Committal. 

1, General, 
For performance 1. A judgment or Order for the payment of money into Coart 

Cf., E. Or. 42, or for the performance of a judgment, order, or writ, by which my 
person is required to do any act other than the payment of money to 
some person, may be enforced by writ of attachment. 

A judgment of the High Court may be enforced by execution against Uk 
person where it is allowed in a like case in the Supreme Court of the State io which 
it is sought to enforce the judgment ; H.C.P. Act, sec. 26. When it is intended to 
enforce obedience to a judgment or order by process of attachment, the judgmest 
or order must be personally served ; Or. 47, r. 3 ; Anderson v, Andernon, QueeniUnd 
Dig., col. 12. 

The fee on sealing a writ of attachment is 5s. : Rule of Court, Octolier 6tti« 
190.3. 

Payment of Money. — As to enforcing judgment for payment of moocy, 
see H.C.P. Act, sec. 26. In New South Wales, save, possibly, under exceptional cir- 
cumstances, an order for payment of money or costs to a party cannot be enforcedly 
attachment; Breden v. Breden^ 1 N.S.W.L.R. (Div.), 9; Saehi v. Beanmont^^ 
N.S. W.L.R. (Eq.), at p. 53. Compare also Harllty v. Salmond, 5 S.C.R. (Q), 161 

Payment of Costs.— It was held in Victoria, before the Judicature Aci^th»X 
the Acta for the abolition of imprisonment for debt did not interfere with thepow«r 
of the Court to issue an attachment fur the disobedience of orders directing tbe 
payment of costs, see Hamilton. t Judicature Act, p. 238 ; Re Sandiland^j 4 V.LR 
(L.), 318 ; In re Mecredy, 20 V.L.R., at p. 432. It has since been held that, apon 
an application made tx jjarte^ an order absolute may be made for the attachnicni of 
a party for non-payment of costs in proceedings in the probate juristiiction ; Inrt 
OweUf 19 V.L.R., 1. M.'s estate was sequestrated during his absence from ibe 
colony. On his return he sought to have the sequestration set aside, but afterward; 
abandoned the proceedings, and was ordered to pay costs. The costs were not 



Op. XXXV., r. 1. ATTACHMENT AND COMMITTAL. 

paid. Upon au application to attach M. for non-payment of the costs, it 
was alleged that he was unable, through want of means, to comply with the order 
of the Court directing payment. Hdd, that inability to comply with the order 
furnished no answer to the application, and that the writ of attachment should 
issue ; In re Mecredy, 20 V.L.R., 431. 

In divorce matters, in the Supreme Courts of the States, writs of attach- 
ment are issued to enforce the payment of costs and alimony. 

In New South Wales the Court made an order, upon an application by the 
co-respondent, attaching the petitioner for non-payment of the respondent's costs 
of the suit ; Broion v. Brown, 19 W.N. (N.S. W.), 303. The Court refused to grant 
a writ of attachment against a petitioner who was without means, and who, owing 
to severe injuries sustained in an accident, had been thrown out of employment, 
and had failed to comply with an interim order for payment of a sum towards his 
wife's costs. In dealing with orders for attachment, the Court will be guided by 
the particular circumstances of the case ; Webb v. Webb, 19 W.N. (N.S. W.), 303. 
The Court will not exercise its discretion by refusing to make absolute a rule 
nisi for attachment granted against a husband for non-payment of his wife's 
ooets, on the ground either that the husband is without means, or that he was the 
successful petitioner in the suit ; Tayior v. Taylor, 19 W.N. (N.S.W.), 256. 

An application for a rule absolute in the 6rst instance for attachment for 
Don-payment of costs was refused where a copy of the order was not recited in or 
annexed to the affidavit of service; Burnett v. Bunutt, 19 W.N. (N.S.W.), 40. 

NoN'-PAYMENT OF AuMC'NY. — An order for attachment was mtide against a 
respondent, who, after a decree made in a suit in whi:;h be had l>een found guilty 
of adultery, and ordered to pay into Court a sum for alimony and maintenance, had 
become bankrupt, and failed to comply with the order ; Shervey v. Shervey, 19 W.N. 
(N.S.W.), 304. In Victoria it has been held that the Court has power to grant 
attachment for breach of an order for permanent alimony ; Gilchrist v. Gilchrist, 
17 V.L.R., 724. As to service of notice of motion and demand, see Jetse v. Jesse, 
20 W.N. (N.S.W.), 34. 

CoNSKST ORDER.— The Supreme Court ordered the defendant to pay within 
one month the sum of £25,000 in respect of breaches of trust by him, and an 
order was subsequently made that '* the plaintiffs be at liberty to issue a writ 
or writs of attachment" against him for non-compliance with this order. A 
writ of attachment was issue<l under this order, but before it was execute<l, the 
parties arrived at a compromise which was embodied in a consent order. The 
defendant complied with the order in part, and two years later made default. An 
order was then made that the ** plaintiffs be at liberty to sue out a writ or writs 
ot attachment against the defendant for his contempt in not having paid the said 
aum of £25,000 pursuant to the original judgment." Htld that this order was 
rightly made; Hodgson v. Booth, 28 V.L.R., 130. 

Payment of Tru.st Funds.— A trustee having admitted the receipt of 
certain trust fun(b, was ordered to pay the sum into Court ; not having complied 
with this order, he was committed for contempt of Court. The trustee was not 
charged with any fraudulent or dishonest conduct in his dealings with the trust 
funds. Held, that his contempt was purged by filing a bankruptcy f>etition ; 
Jiolyneaux v. IKi/^ow, 15 N.S. W.L.R. (E.), 109. 
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Rule of Court — " The power of a Court of Equity to issue a writ of attach- 
ment for disobedience to its orders is part of the inherent jurisdiction which the 
Court has to punish for contempt of Court, disobedience to an order of the Coon 
being merely one species of contempt. Though the Court may have inherent power 
to enforce obedience to all its orders by attachment, that power in partictkr 
instances may be waived by the Court, and if it is so waived the parties are sot 
entitled to obtain a writ of attachment in order to assist them to enforce the orden 
of the Court. When the Court, by laying down rules for its guidance no leas tins 
for the guidance of suitors, has directed the course of practice to be observed, tbe 
Court is hound by those rules, and the only remedy which a party is entitled to i» 
that prescribed by the rules. He cannot go outside of those rules and apply to tk 
Court to exercise some power or jurisdiction which may inhere in the Court, bfi 
which the Court has waived or abandoned in this particular instance by prescrib- 
ing a different remedy ": per Owen, C.J., in Eq. ; Sachs v. Beaumont, 9 N.S.W. 
L.R. (E.), at p. 52. 

Setting aside Ordeb. — A petitioner obtained a writ of attachment afcsiut 
the respondent. The petitioner having been committed for trial for perjury is 
respect of statements made in her affidavits upon which the order for attachmest 
was made, a stay of proceedings under the attachment order was granted upoi 
terms. The petitioner having been convicted of perjury, the Court set aside tlx 
order for attachment, and refused to allow any costs of the proceedings to the 
petitioner; Han^low v. Ham1ow{No. 3), 2() W.N. (N.S.W.). 208. 

Payment of Costs of Application. — Where on an application for the releue 
of a person committed for contempt, it appeared that the applicant had ben 
thirteen weeks in gaol, and had become insolvent, but had not paid the costs of the 
motion for his committal, Griffith, C. J., refused to make an order for his discbarge. 
Semhlty that the payment of tlie costs of a motion to commit is not an absolute 
condition precedent to the discharge of the person committed. Ex jyirteXichdl^ 
11 Q.L.J. (N.C.), 39. 

Rkleask. — The sheriff in New South Wales is not entitled to order the 
release of a person attached for contempt ; McKnight v. McKniyht, 20 W.S. 

(N.s.w\), cr>. 

Jud.f merit to 2. A judgment OF Order requiring any person to abstain fmin 

abstain from any /. i i • i 

act. doing any act may be enforced by committal. 

Gf , E. Or. 4-2. 

r. 7. As toconmuttal for contempt, see note to Jud. Act, sec. 24, ttupra, p. %: 

Or. 43 ; as to application for conmiittal being made by motion upon notice, see 

r. 6, infra. 

Undertakinirs. 3 An undertaking to do any act other than the payment of 

Q. r. .,r. . u^Qijpy to some person may be enforced in the same manner as a judg- 
ment requiring a person to do an act, and an undertaking to abstain 
from doing an act may be enforced in the same manner as a judgment 
requiring a person to abstain from doing an act. 

In tlie case of non-performance of an undertaking to pay money 
to any person, the Court or a Justice may make an order for pavment 
of the money, which may ^be enforced in the same manner as a judg- 
ment for the recovery of mcmcy. 
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As to a solicitor failing to enter an appearance pursuant to an undertaking, 
see Or. 9, r. 9. In Darleyv. Hyman, 15N.S.W.L.R. (L.), 189, it was held that if an 
attorney gives an undertaking to enter an appearance, and does not appear, the 
Court will attach him, even though he has given the undertaking without the 
authority of the defendant. An attorney, having given the undertaking but failed 
to appear, was ordered to enter an appearance ; Squires v. Weel's, 9 W.N. 
(N.S.W.), 122. 

2. Attachment, 

4. A writ of attachment shall not be issued without the leave Application for 

leave to issue 

of the Court or a Justice, to be applied for on notice to the party writ of 

^ ^t' r J atuchmeut. 

against whom the attachment is to be issued. e. or. 44, r. 2. 

As to return of writ, see Or. 44, r. 4 ; a party who fails to comply with an 
order to answer interrogatories or discovery or inspection is liable to attachment ; 
Or. 26, r. 19 ; as to attachment of solicitor, t&., r. 21. 

5. In the case of non-performance of an undertaking, the Court ™niptory"^*^* 
or a Justice may, in the first instance, instead of directing the issue of fg^e^^o^Twrit. 

a writ of attachment, make a peremptory order for the performance of Q. Or. 53, r. 4. 
the act undertaken to be done. 

S. Committal. 

6. Applications for committal for disobedience to a judgment or ^^Vmuui' 
order requiring a person to abstain from doing any act shall be made (i- Or. 53, r. 6. 
by motion upon notice, which must be served personally, unless the 

Court or a Justice authorizes substituted service. 

As to judgment or order requiring person to abstain from doing any act, 
being enforced by committal, see r. 2, ftupra ; as to committal for contempt, see 
Or. 43 ; as to personal service, see Or, 47. 

7. The provisions of Order XLTII. relating to committal ^j^jlf^r;"^""- ^ 
for contempt of Court shall apply to applications for committal, and to Q- or 53, r. 8. 
persons committed, for disobedience to judgments or orders. 

ORDEU XXXVI. 

Actions by and against Firms and Persons carrying ox Business 
IN Names other than their own. 

1. Any two or more persons claiming or being liable as partners ajS[inSt touT^ 
and carrying on business within the Commonwealth may sue or be commomseaith. 
sued in the name of the respective firms, if any, of which they were cf., e. Or. 48a. 
partners at the time of the accruing of the cause of action. 

As to applications of this order to actions between co-partners, see r. 11, 
iv/ra ; against a person trading as a firm, see r. 12, ii\fra ; as to disclosure and 
order for disclosurA of partners' names and addresses, see rr. 2, 4, infra ; as to 
service, see r. 5, it^fra ; as to appearance, see rr. 7, 8, ir^ra. 
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Disclosure of 
partners' names. 

Cf., E. Or. 48h, 
r. 2. 



Action to 
continue in 
name of f\nu. 

Cf., K. Or. 48.1, 
r. 2. 



Order for 
disclosure. 

Cf., E. Or. 4Mi. 
r. 1. 



Service. 

Cf., E. Or. 48a. 
r. 3. 



Partners out of the jurisdiction cannot be sued in the name of the firm; 
A(fredShaio <{? Co. Ltd. v. Drake and Stubbs, 8 Q.L.J., 12; Sharp v. Ball (utd 
EilU, 19 V.L.R., 459. 

Where an individual sues in the name of the firm under which he tradei. 
such proceeding is an irregularity only, and can be amended under Or. 70 (Vic), 
cf. Or. 49, r. 5, tt xeq. ; Baxter d- Co. v. Hil/ aiid Christie *22 V.L.R,, 226. The 
Regittration of Fir m^ Act 1892 does not enable an individual to bring an action is 
his firm name, if he could not do so before the passing of the Act ; per Hood, J., 
C. W. Baxter it' Co. v. Hill and Christie, 17 A.L.T., at p. 333. 

2. When partners sue in the name of their firm, the plaintifi 
or their solicitor shall, on demand in writing by or on behalf of any 
defendant, forthwith declare in writing the names and places d 
residence of all the persons constituting the firm in whose name the 
action is brought ; and if the plaintiflfs or their solicitor fail to complj 
with the demand, all proceedings in the action may be stayed upna 
such terms as the Court or a Justice directs. 

3. When the names of the partners are declared, the actioo 
shall proceed in the same manner, and the same consequences in all 
respects shall follow, as if tliey had been named as the plaintiffs in the 
originating proceeding. But all the proceedings shall, nevertheless, 
continue in the name of the firm. 

4. In any case in which partners sue or are sued in the name d 
their firm under Rule 1 of this Order, any party to the cause may 
apply to a Justice for an order directing that a statement of the names 
and addresses of the persons who were, at the time of the accruing of 
the cause of action, partners in the firm, shall be furnished in such 
manner, and verified on oath or otherwise, as the Justice directs. 

A plaintiff sued the firm of George Alexander & Co. An appearance vii 
entered by T. D. Kneen as one of the partners of the above-named firm of Geoqjt 
Alexander k Co. An order was made that the defendant, Kneen, should discks* 
on oath the names of his partners. He disclosed a name of George Alexander aoJ 
stated the partnership had been dissolved. The plaintiff was allowed to amend 
his writ by inserting before the words George Alexander & Co., the wortls ** George 
Alexander and Thomas Daniel Kneen trading as," &c. ; BruudeU v. AUxandira 
Co., 8 A.L.T., 65. 

5. When persons are sued as partners in the name of their firm 
under Rule 1 of this Order, the originating proceeding shall be served 
either upon some one or more of the partners, or at the principal place, 
within tlie Connnonwealtli, of the business of the partnership upon 
some person having at the time of service the control or management 
of the partnership business there ; and, suV)ject to these Rules, such 
service shall be deemed good service upon the firm whether any of the 
members thereof are beyond the Commonwealth or not. Provided 
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that in the case of a partnership which has been dissolved to the 
knowledge of the plaintiff before the commencement of the action, the 
originating proceeding shall be served upon every person within the 
Commonwealth sought to be made liable. 

As to delivery to person served of notice of the character in which he is 
served, see r. 6, infra ; as to appearance, see rr. 8, 9 ; as to service of originating 
proceedings generally, see Or. 7. 

Action against H. and K. who were partners upon a cheque drawn by them. 
They were not sued in the name of the firm, but as joint contractors. The writ 
was served upon the manager of the two partners. The service, which was defective 
under sec. 19 of the InntrumtiUH and Securities StattUe 1864 (Vic), was treated by 
K. aa good service, and he took steps to defend the action. H. was out of the 
jurisdiction, and so was not served. Application, in Chambers, hy K. that all 
farther proceedings against him should be stayed until the writ was served upon 
H., and he had appeared, or judgment had been signed against him. Held^ per 
Higinbotham J., that K., having accepted the service, was in no better position 
than he would have been in, if, under the old procedure, he had been sued alone 
for a debt jointly due by him and another person, in which he could only have 
compelled the joinder of the other contracting party, by giving the pin in tiff a better 
writ ; that under the new Rules, even this limited right is taken away, for under 
Or. 16, r. 6 (Vic), a plaintiff is at liberty to join one or more only of the parties 
liable, and, under r. 4 of the same Order, judgment may be signed against one or 
more defendants, who may he found to be liable, without amendment ; application 
dismisseil with costs ; Oriental Bank v. IlaXvteadj 6 A.L.T., 30. 



6. W hen persons are sued as partners, and the originating Notice in what 

I capacity served. 
^ Cf., E. Or. 48a, 



proceeding is served as directed by the last preceding Rule, there shall ^ 



be delivered with it to every person upon whom it is served a notice in *"• ** 
writing stating whether he is served as a partner or as a person having 
the control or management of the partnership business, or in both 
characters. In the absence of sucii notice, the person served shall be 
deemed to be served as a partner. 

7. When persons are sued as partners in the name of their firm, Av>pcarance of* 
they shall appear individually in their own names ; but all subsequent y ^^ ^^ ^ ^^ 
proceedings shall, nevertheless, continue in the name of the firm. 

Ah to no appearance except by partners, see r. 8, infra ; as to conditional 
appearnni'o, F<ee r. 9, ivfra ; as to appearance generally, see Or. 9. 

8. Wlien a writ is served under Rule 5 of this Order upon a xo appearance 
person having the control or management of the partnership business, ^Sfem? 

an appearance by him shall not be necessary unless he is a member of ^ ^'- *^' '• *^- 
the firm sued. 

I>. Any person served as a partner under Rule 5 of this Order Appearance 

... - 1 . 1 I . « unaer protest 

may enter a conditional appearance, denying that he is a partner, but of person served 

as partner. 

such appearance shall not preclude the plaintiff from duly serving the 
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cf., E. Or. 48a, firm otherwise than by service upon him, and obtaining judgment 
against the firm in default of appearance if no partner enters an 
appearance in the ordinary form. 

As to tlio entry of conditional appearance generally, see Or. 9, r. 12. 



Execution of 
Judtrment 
ogainiil a flrra. 

Cf., E. Or. 48a, 
r. 8. 



10. When a judgment or order is given or made against a firm, 
execution may issue : — 

(a) Against any property of the partnership within the 

Commonwealth ; 

(b) Against any person who has appeai*ed in the action in Iiis 

own name, or who has admitted on the pleadings that be 
is, or who has been adjudged to be, a partner ; 

(c) Against any person who lias been individually served, ai 

a partner, with the writ of summons, and has failed to 

appear. 
If the party who has obtained the judgment or order claims to be 
entitled to issue execution against any other person as being a member 
of the firm, he may apply to the Court or a Justice for le^ve so to do: 
and the Court or Justice may give such leave if the liability of the 
other person is not disputed, or, if such liability is disputed, mt? 
order that the liability of that person be tried in any manner in which 
any question or issue of fact in an action may be tried. 

But, except as against any property of the partnership, i 
judgment against a firm shall not render liable, or release, or otherwise 
affect, any member thereof who was beyond the Commonwealth when 
the cause was commenced, and who has not appeared in the cause, 
unless he has been served within the Commonwealth with the 
originating proceeding, or the plaintiff has obtained lil)erty to proceed 
in the action against him under Order VIII. 

Or. 8 deals with service out of the jurisdiction in specified cases, and for 
the subsequent proceedings with the leave of the (/Ourt or a Justice. As lo iriil 
of issues of fact, see H.C.P. Act, sees. 1*2, 13 ; Or. 30, r. 2, et stg. ; as to execu- 
tion, see H.C.P. Act, sec. 26. 

Apniicaiion of 11. This Order shall apply to actions between a firm and one or 

Rules to actions . , /• i_ . 

between more of its members, and to actions between firms having one c»r more 

E. Or. 4Sa, r. 10. members in common, provided that the hrm or firms carry on business 
within the Commonwealth. But execution shall not be issued in such 
actions without leave of the Court or a tJustice, and on an application 
for leave to issue execution all such accounts and inquiries may be 
directed to bo taken and made, and directions given, as are just. 
As to idtiuiries and accounts, see Or. 28, r. 2. 
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As to appointment of receiver in action for dissolution of partnership, see 
Grova V. Matthew, 9 Q.L.J. (N.C.)-, 58 ; note to Or. .37, r. 12. 

12. Any person carrying on business within the Commonwealth Appiicntion of 

•^ ^ -^ * . Rules to person 

in a name or style other than his own name may be sued in that name trading as a 
or style as if it were a firm name ; and, so far as the nature of the case e. or. 48«, r. ii. 
will permit, all the Rules of this Order relating to proceedings against 
firms shall apply to any such case. 

As to person suing in firm name, see note to r. 1. 

ORDER XXXVII. 

Inspection of Property : Interim Preservation, Custody, and 
Management op Property : Receivers : Stop Orders. 

1. Interim Preservation, Custody, and Management of Property. 

1. The Court or a Justice may, upon the application of any inspection, 

. detention, or 

party to a cause or matter, and upon such terms as are just, make any preservation of 

property the 

order that is necessary for the inspection, detention, or preservation, subject of an 
of any property or thing, being the subject-matter of the litigation, or g. or. so, r. 3. 
as to which any question may arise therein, and for any such purposes 
may authorize any person to enter upon or into any land or building in 
the possession of any party to the cause or matter, and for any such 
purposes may authorize any samples to be taken, or any observation to 
be made or experiment to be tried, which is necessary or expedient for 
the purpose of obtaining full information or evidence. 

As to applications relating to tho custody, management, or preservation of 
property being made in Chambers, see Jud, Act., sec. 16 ; as to time for making 
the application, see r. 7, ivfi'a ; as to application for inspection by a jury, see r. 
3, infra ; as to the preservation or interim custody of the subject-matter of a dis- 
puted contract, see r. 4, infra ; as to order for sale of perishable goods, see r. 6, 
infra ; as to inspection of documents, see Or. 26, r. 11, tt stq. 

In a suit for infringement of patent, where the defendant had applied for 
a patent, the plaintiff was allowed to personally inspect the defendant's patent ; 
MuMon V. Fletcher, 6 W.N. (N.S.W.), 159. Inspection of a mine was ordered in 
Mayor of BoUarat Eant v. Victoria United M. Co., 4 V.L.R. (E.), 10 ; Attorney- 
General V. Lamell, 6 V.L.R. (E.), 134; see also Parker's Freehold v. Parker*8 
United Co., 7 V.L.R. (E.), 16. 

An order for the transfer of possession of property cannot be made on an 
interlocutory motion for the recovery of the property ; JRoyfjU Bank of Queensland 
V. Byan, 8 Q.L.J., 97 (Griffith, C.J.). 

2. Any Justice by whom any cause or matter is heard or tried, 'n»P«^*^io" ^O' 
with or without a jury, or before whom any cause or matter is brought E. or. 50, r. 4. 
by way of appeal, may inspect any property or thing concerning which 

any question arises therein. 
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Inspection by 3 xiie provisions of Rule 1 of this Order as to inspection shall 

Cf., E. Or. 50, apply to inspection by a jury, and in that case the Court or a Justice 

may make all such orders upon the Marshal or other proper officer 

as are necessary to procure the attendance of the jury at such tiiDC 

and place, and in such manner as the Court or Justice thinks fit 

The Court or Justice shall by the order make such provision as 
to defraying the expenses of the inspection as is just. 
Preservation or 4. Wlien a pviiud fade, case of liability under a contract is 

interim custody 

of subject- established, the Court or a Justice may make an order for the presw- 

matter of 

disputed vation or interim custody of the subject-matter of the litigation, not- 

Cf.,E. Or. 50, withstanding that there is alleged as matter of defence a right to be 
relieved wholly or partially from the liability ; or may order that the 
amount in dispute be brought into Court or otherwise secured. 

As to the time at which an application for such an order may be made, see 
r. .'), infra ; as to payment into Court, see Or. 18. 

Application 5. An application for an order under the last preceding Rule 

when and how * * * o 

made. may be made by the plaintiff at any time ; and may be made upon the 

r. v. * ' ' pleadings, if his right appears by the pleadings ; or, if there are no 

pleadings, upon proof of the facts by affidavit or otherwise to the 

satisfaction of the Court or a Justice. 

As to trial without pleadings, see Or. 13. 
Order for sale of 6. The Court or a Justice may, on the application of any party 

perishable 

goods, &c. to a cause or matter, make an order for the sale, by any persons named 

r. 'i\, '' ' in the order, and in such manner, and on such terms as the Court or 
Justice thinks desirable, of any goods, wares, or merchandise being tlw 
subject of the cause or matter, or as to which any question arises 
therein, which are of a perishable nature or likely to be injured by 
keeping them, or which for any other just and sufficient reason it is 
desirable to have sold at once. 

As to time for making application, see r. 7, infra. 
Applications for 7. An application for an injunction or receiver, or for an order 

injunction or 

receiver or for under Rule 1 or Rule 6 of this Order, may be made to the Court or a 

Order under ' '' 

Rule lor 6. Justice by any party. An application for an injunction or receiver 

Cf.,E. Or. fi(». 1 / • 1 . . A 1. . i. 

r. 6. may be made eitiier ex parte or upon notice. An application for 

an order under Rule 1 or Rule 6 may be made upon notice to the 
opposite party at any time after the commencement of the cause, and, 
if the party making the application is not the plaintiff, after appearance 
by him. 

As to injunctions against an officer of the Commonwealth, see Coitstitution. 
sec. 7") (v.), supra^ pp. 103, 124 : as to injunctions against a State and its officcri. 
see Jud. Act^ sec. 60. 
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Under the Jtuiicature Acty as adopted in several of the States, and under 
sec. 16 (1) of the Equity Act 1901 (N.S.W.), an injunction may bo granted by an 
interlocutory order in all cases in which it appears to the Court to be just or con- 
venient. 

Object of Ixterlocctory Ix junction.— "Injunctions are of two kinds, 
prohibitory and mandatory, both having the same object. The object of an inter- 
locutory injunction is to preserve the property pending the litigation, so that by 
the acts of the parties during the litigation, the property shall be available to the 
successful party in the state in which it was ; in other words neither party shall 
be injured by the delay that is necessaril}* caused in the prosecution of the action 
until the hearing. Prohibitory injunctions are for rentraining destruction, and 
restraining the person having the property from dealing with vested rights, and 
restraining him from doing any injurious act. A mandatory injunction is one that 
orders a ^arty to do something. Now I see no reason why the same principle 
which applies to the one should not apply to the other, namely, the preservation 
of the rights until the hearing." Ptr Harding, J., Emmotl v. Qvtfiihland Mercan- 
tile Co. Ltd,, 4 Q.L.J., at p. 168. 

Prima Facie Case. — ** On a motion for an interlocutory injunction all that 
the plaintiff has to make out is a fair primd /ao'e case. If he satisfies the Court 
that he has a fair question to raise, then the Court may in its discretion impose 
such a reasonable and uecessar}' restraint as will prevent the mischief apprehended 
and preserve the rights of the plaintiff until the hearing. It is not necessary that 
it should be clear that the plaintiff will succeed at the trial, if there is ground for 
supposing that relief may be given." Per Chubb, J., Ai/en Js Sonn Ltd. v. en/Ion^ 
(1902) S.R. (Q.), at p. 175. Where a jyrimA facie case was not established on the 
affidavits, it was held on appeal that the Judge was right in refusing to extend an 
injunction ; Little v. Welsh, 4 W.A.L.R., 5. 

(Ienenal PRINCIPLE-S. — The granting of an interlocutory injunction is in the 
discretion of the Court, which will consider the balance of convenience in granting 
or refusing it, and, unless it is clearly shown that the plaintiff is in the right, will 
refuse such an injunction; Atkinson v. Moss, 14 V.L.R., 146. The principle on 
which the Court acts in granting interlocutory injunctions, is to consider on which 
side the balance of inconvenience most presses ; Williams v. Ryan, S A.L.T., 49. 
Where, by the granting of an interlocutory injunction irreparable mischief would 
be done to a defendant, who may at the trial be able to show that an injunction 
ought not to be granted against him, the Court will refuse the interlocutory 
injunction ; Atkiuifon v. Mo^m, 14 V.L.R., 146. In an action of ejectment and for 
a perpetual injunction to restrain trespass an interlocutory injunction will not be 
granted unless some urgency is shown, or it is shown that irreparable damage will 
be done if the application be not granted ; Afefropolifan Bank Ltd. v. ChriMemien, 
21 V.L.R., 288. 

In considering a motion for an injunction, the Court will not disregard a 
plaintiff's rights because the infringement is small, nor will it consider the public 
benefit that would accrue from the act sought to be restrained as of paramount 
importance; Brooks v. The Qnetn, 10 V.L.R. (E.), at p. 110. 

It does not follow that a party having a legal right may enforce it by 
injunction. His conduct may in many ways deprive him of the right to such a 
remedy especially where the obtaining of an ex jxirte injunction is stopped without 
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having been heard. Courts of Equity are anxious to require a full disclosure of 
facts which may become material, and discharge with costs orders improperly 
obtained, although ultimately the facts suppressed may not be material. It is i 
question of the general policy of Court and not of the merits between the parties 
A subject upon which Courts are specially anxious for information is the precise 
time at which the plaintiff or his agents became aware of the threatened injury ; 
Adelaide Steamship Co. v. Afartin, 5 V.L.R. (E.), 45. 

Where a defendant has been illicitly pirating matter from the pluiatiff^i 
periodical the Court should do more than merely restrain the repetition of sueh 
opying, and should extend the injunction to such copying as may be reasonably 
expected thereafter; Wihon v. Luke, I V.L.R. (E.), 127, followed; Tradt 
Auxiliary Co. v. Middleshorongh and District TradeumtiCs Protection Associatioti, 
40 Ch. D., 425 ; and Cate v. Devon and Exter Consti. News. Go,, 40 Cb..D., 500, 
commented upon ; Hall v. Whittinfjton d- Co.^ 18 V.L.R. 525. See also r. 10, infn. 

Though a man who has been employed by a firm of established reputatioi 
has a right, on setting up an independent business, to make known to the pabiie 
that he has been with that firm, yet he must take care not to do so in a wij 
calculated to lead the public to believe that he is carrying. on the business of the 
old firm or that he iii in any way connected with it. He must not mislead the 
public to the detriment of his former employers, or use any means wherebj 
purchasers may be induced to believe that his wares are really those of another 
person; Garde v. Mitchell, 17 V.L.R., 209. 

The Court of Appeal may, pending an appeal to the Full Court, grant ai 
injunction to restrain the defendants in an action from selling or mortgaging Isad 
the subject of the action ; Rinmondo v. Iiismoudo, 12 V.L.R., 101. 

Aan'iEscKNCE. — Plaintiffs sought an injunction to restrain defendants from 
allowing water from their drive to pass into and flood that of plaintiffs'. Held, 
that having regard to the plaintiffs' long acquiescence in defendants' work:^, against 
which they did not seem to have remonstrated during much of their progress, and 
the defendants' outlay, such injunction would not be granted ; Broadbeiit v. J/or- 
shall, 2 W. & W. (E.), 115. As to acquiescence and delay, see also Xtva Stearine 
Go. v. Mowling, 9 V.L.R. (E.), 98. The right to interlocutory relief may be lost 
by acquiescence or conduct, even though such acquiescence or conduct would not 
be a bar at the trial ; Atkinson v. Moss, 14 V.L.R., 146. For circumstances under 
which a plaintiff was lield to have lost by acquiescence his right to an inter- 
locutory injunction to restrain a breach of a restrictive agreement of personal 
service, see Bapty v. Waldorf, 19 W.N. (N.S.W.), 73. 

Delay. — Where a bill was filed in December, 1878, answer delivered lit 
February, 1879, and motion for injunction brought in July, 1879, an injunction 
was refused on the ground of delay in bringing the motion ; Chinn v. Thonuu, 5 
V.L.R. (E.), 188. 

Interest Tk.ansferred.— Where it appeared by the uncontradicted affi- 
davit of a defendant, sought to be enjoined, that he had, before suit, parted with 
all his interest in the land in question in the suit, a motion for an injunction wm 
dismissed ; Xewington Freehold G.M. Co. v. Harris, 3 W.W. 8l a'B. (E.), 174. 
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Past Injuries. — Injunctions are not granted with reference to accomplished 
iDJuri*»8 ; Bomhaw Frtthold G.M. Co. v. Prince of Walea Co., 5 W.W. & a'B. (E.), 
154. 

No N RETROSPECTIVE. — An injunction is not to be interpreted retrospectively 
unless its terms clearly require it; Mulrahy v. Walhalla G.M. Co., 5 W.W. & 
a"B. (E), 103. 

Practice. — As to the practice in New South Wales with respect to 
injunctions, see Bich, Xewham and Harvey, Practice in Equity, p. 16. 

In Victoria an application by summons for an injunction may be made before 
entry of appearance, without leave of the Court or Judge ; Skinner v. AtiAtralian 
and British dc. Co., 10 A.L.T., 226. 

Stmhle the Court in Queensland will not grant an interlocutory injunction 
ex parte on the application of the plaintiff after the defendant has appeared, 
except in cases of extreme urgency; Woolf'e v. Allan and Sons Ltd.,S Q.L.J. ' 
(N.C.), 1-,. 

A plaintiff in an action for an injunction cannot obtain, on an application 
for an interlocutory injunction, all the relief sought by the action ; Emmott v. 
Queensland Mercantile Co. Ltd., 4 Q.L.J., 166. 

On a motion for an injunction to restrain the defendant, her agents, &;c., 
until the hearing of the action from selling or transferring an agricultural farm to 
any person other than the plaintiff, and from delivering or authorizing the delivery 
to any person other than the plaintiff of any deed of grant or other document of 
title relating to land, Grittith, C.J., granted the injunction, and, in the course of 
the hearing, made the following remarks in reference to the practice to be 
followed in Queensland on applications for injunctions : — ** Motions for injunctions 
should be made by counsel in order of seniority, and should not be set down on 
the paper. If the injunction is the only relief sought, the motion may be taken 
at the trial during the hearing " ; Shailtr v. WilliamHon (1902), Q.W.N., 8. 

According to the Queensland practice, an interim injunction expires at the 
time stilted therein. If it is desired to continue the interim injunction for a 
longer period, another application should l)e made. The application for injunc- 
tion in Queensland is made by notice of motion, which notic»i of motion has to be 
nerved two clear days before the hearing. If, however, no appearance has been 
entered in the action, service may be effected by posting the notice of motion in 
the regi:<ttry for two clear days (cf.. Or. 47, r. 6) ; per (irilfith, C.J., Broadhursl 
V. .Vito/H (1902), Q W.N., 21. 

As to api)eals from the discretion of a Judge in granting or refusing an 
injunction, see Brondfoot v. Foxwtil, 7 Q. L..T., 4. 

8. When an application is made before trial for an injunction Ka,.iv trial of 
or other order, and it appears to the Court or Justice that the matter ^.^ ^,* ^^^ .^^ 
in controversy in the cause can be most conveniently dealt with by an ""• ^^• 
early trial, without first going into the whole merits on affidavit or 
other evidence for the purposes of the application, the Court or Justice 
luay, subject to the right of either party to demand a jury, make an 
order for such trial accordingly, and may direct the trial to be had at 
any time or place, and in any manner in which a cause may be tried. 
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and ill the meantime may make such order as the justice of the t-ase 

requires. 

Paities are not entitled as of right to a jury, see H.C.P. Act, sec 1*2: we. 
also Or. 30, r. 2. 

9. When an action is brought to recover specific property other 

rtfclrJery'of ^^^^^ hind, and it appears from the pleadings, or, if there are no 

^operty. other pleadings, it is made to appear, by affidavit or otherwise, to the sati*- 

subject"to lien, faction of the Court or a Justice, that the party from wJiom reeovcrv 

C'f E Or 5<> ** sought does not dispute the title of the party seeking to recover the 

'• ^- property, but claims to retain it by virtue of a lien, or otlierwise u 

security for any sum of money, the Court or a Justice may at any 

time order that the party claiming to recover the property \ie at 

liberty to pay into Court, to abide the event of the action, the amount 

of money in respect of which the lien or security is claimed, and such 

further sum, if any, for interest and costs as the Court or Justice 

directs, and that, upon such payment into Court being luade, the 

property claimed shall be given up to the party claiming it. 

As to trial without pleadings, see Or. 13. 

injuuiiion 10. In any action in which an injunction has been or might 

niHJtition of have been claimed, the plaintiflf may, before or after judgment, applj 

wrongful act or .... • ^ i e ^ 

breach of for an injunction to restrain the defendant or respondent from the 

'•ontraol. . . . i , ^ 

K. or. r.0, r. 12. ^'cpetition or continuance of the wrongful act or breach of contract 
complained of, or from the commission of any injury or breath 
of contract of a like kind relating to the same property or right, or 
arising out of the same contract ; and the Court or a Justice may 
grant the injunction, either upon or without terms, as may be just. 
See Hal/ v. Whitlitujlon, 18 V.L.R.,25, cited p. 364, mpra. 

Damages for 11. Every interlocutory order for an injunction shall contain an 

injunction i i • i i i . • . 

wrongly undertaking by the party at whose instance it is granted to pay U> the 

^^ <»r. .',8, r. 12. opposite party any damages which such opposite party may sustain by 

reason of the injunction, and which the Court or Justice thinks he 

ought to pay. 

An application for an order for payment of such damages shall 
be made by motion, and the damages may be ordered to be assessed in 
any manner in which damages may be asses.sed in an action. 

As to asseHsment of damages in an action hy writ of inquiry^ see Or. 3*), r. 
*2o, et seq. ; as to enforcing undertaking, see Or. 35, r. 3. 



Beceicers. 

de directii 
Allowance to. the per^son to be appointed shall unless otherwise ordered, lirst give 



lUceiNers— 12. When an order is made directing a receiver to be appointed, 

•StH'urity ])>• and ^'^ 
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security, to be approved by the Court or Justice and taken before the Fonu of 
Registrar or a commissioner for affidavits, duly to account for what he ^.j ^ ^y^ r,^ 
shall receive as such receiver, and to pay the same as the Court or ^' 
Justice shall direct ; and the person so to be appointed shall, unless 
oUierwise ordered, be allowed a proper salary or allowance. 

As to appointment of receiver on application at Chambers, see Jud. Acty 
sec. 16 ; as to duty of receiver or manager in possession of property in managing 
and dealing therewith, see H.C.P. Act, sec. 29 ; as to liability of receiver or 
manager to be sued without leave of the Court, •&., sec. 30 ; us to time for appli- 
cation for appointment, see r. 7, nupra ; as to security generally, see Or. ^.l. 

Under the Judicature Act as adopted in several of the States, and under 
sec. 16 (1) of the Equity Act 19()1 (N.S.W.), a leceivcr may be appointed hy 
interlocutory order in all cases in which it appears to the Court to be just or 
convenient that an order should be made. 

As to the practice in New South Wales with respect to receivers generally, 
see Rich^ Ntwham and Harvty^ Practice in Equity, pp. 16, 19, 2<). 

As regards execution the judgments of the High Court may be enforced in 
in the States by the same remedies as are allowed in like cases in the Supreme 
Courts of the SUtes ; H.C.P. Act, sec. 26. 

In an application for the appointment of a receiver, the Judge before whom 
the application is made, may have regard to the amount of the debt claimed, the 
amount which may probably be obtained by the receiver, and the probable costs 
of his appointment, in arriving at a conclusion whether it is '* just or convenient " 
that the order should be made ; Sandford v. King, 26 V.L.R., 387. 

It is just and convenient to appoint a receiver to receive a judgment 
debtor's interest in an intestate estate, even before administration, in order to 
deprive the judgment debtor of the opportunity of making away with his interest 
in the estate; Bank of Amtralaniax. JFAiicAeacZ. 24 V.L.R., 308. 

In New South Wales the Court of E<|uity will not appoint a receiver of an 
equitable execution where the judgment creditor can issue execution against such 
interest at law under 5 Vic, No. 9, sec. 31 ; Iltnry Bull db Co. v. Murphy, 21 
N.S.\V.L.R. (K.), 1. Before graLting equitable execution the Court must be 
satisfied that the plaintiff has tried all he can to get satisfaction at law, and that 
means that he must do all he can in V^ictoria to get satisfaction of his judgment ; 
Etter^hank v. Buiotfill, 6 A.L.T., 140. Where the applicant for a receiver states 
in his affidavit that he has made inquiries and can find no legal assets to satisfy 
the judgment debt, he has satisfied the onus which is on him, of showing that he 
has exhausted all legal remedies to recover his judgment, and under such circum- 
stances it is not necessary for him to have taken out a writ of fi. Ja. ; Bank of 
Autti-ahnfia v. Whitthtad, 24 V.L.R., 30S. In New South Wales the Court of 
Ecjuity can appoint a judgment creditor as receiver of a sum of money in the 
Ec|uity Court iMiynhle to the judgment debtor; Church v. Arnold, (1902), S.R. 
(£().) (N.8.W.), 127. In an action for tlie winding up of a partnership an interim 
injunction was granted to restrain tiie disposal of assets of the partnership by one 
partner, and the person threatening to dispose of the assets and a third {lersou 
were appointe<l joint receivers ; Shanln v. Shanks (19<J2), Q.W.N. , 59. When the 
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purchaser of certain real estate delayed registration of the transfer with the view 
of defeating the right of his judgment creditor to execution against the luid, 
a receiver was appointed to receive the rents and profits of the land, withoot 
prejudice to the rights of any prior encumbrances ; Afonwnnv. Sachs, 2Q.L.J.,5T. 

In an action for dissolution of partnership, it being showii on the ex parti 
application of the plaintiff before appearance was entered that the cireum^taDces 
were urgent, an interim receiver was appointed for fourteen days, with leave to 
give notice of motion for the appointment of a receiver until the hearing of tiie 
action, the plaintiff undertaking to abide by any order which the Court might 
make as to damages or otherwise ; Groves v. Matheu^ 8 Q.L,J. (N.C.), 58. 

On the application for the appointment of a receiver, evidence as to tlrf 
personal fitness of the proposed receiver, and of his willingness to act, should 1< 
given; Fltminu v. Booth, 1 S.C.R. (Q.), 32. 

An application to the Court by the receiver of a firm for leave to comment 
an action may be made ex ixirte ; Dynon v. Jack^ 16 A.L.T., 1. 

The Court has power to grant leave to serve notice of motion for the 
appointment of a receiver upon the defendant out of the jurisdiction where ih« 
judgment in the action had been regularly obtained within the jurisdiction, and 
the defendant had been personally served with the writ within the jurisdictios. 
and where the property in respect of which a receivership is asked for is aLo 
within the jurisdiction ; EiiQlish Scotli»h the. Bank v. Hobaiiy 24 V.L.R., 451. 

Where money has been deposited in a bank by a receiver appointed by the 
Court in an action, this does not constitute such money Crown mone\* so as t*) 
entitle tlie Crown to priority over the other creditors of the bank in winding up 
proceedings. The appointment of a receiver does not change the occupation ol 
the estate, but by it u uiode of management is directed by the Court through its 
officer as a oommon agent for all parties to the litigation ; McMtckan v. AUbfi, 
17 A.L.T., 27 ; see al^o (Jneeii v. Hank of Victoi-ia, 17 A.L.T., IS. 

Where rweixtr 13. When a judgment or order is pronounced or made in Court 

ai)pointed in 

Cfourt. by which a person therein named is appointed to be receiver, the 

into tSiX'rs Court may adjourn the cause or matter to Chambers, in order that the 

to trive swuritv. , . . > • ^^ ^ i- 

E Or w r 1- person named as receiver may give security as in the last precedms; 
Rule mentioned, and may thereupon direct such judgment or order to 
be drawn up. 

.?. *Sl(>]) Orders. 
Order to prevent 1-i. Any person claiming to be entitled to or to have a charjre 

transfer or 

payment upon anv moneys or securities standing to the credit of a cause or 

without notice i ^ ^ o 

to applicant. matter in Court may apply to the Court or a Justice for an order to 
r. 12." ' prevent the payment or transfer thereof to any person without notice 

to him. 

As to hintory of stop order.s, see C7Aafi*cicX; V. Rtnnett., 4 V.L.R. (E,), 227. 
As to who may obtain stop orders, see Ware.v. Ware^ 1 V.R. (K.), 1 ; Chadirifk 
V. Beuiutff finpra; Green v. StUhfrlaufl, 6 V.L. R. (E.), 1 ; as to practice with 
respect to stop orders, see Lloyd v. Barhat (1903), S.R. (Q.), 86. 
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15. Notice of the application must be iriven to the persons Mode of 

'^'^ ^ " ^ application. 

interested in such parts of the moneys or securities as are sought to be cf., e. or. 4(>. 

• r 13. 

affected by the order asked for, but need not be given to the parties to 

the cause or matter or any other persons, unless they are so interested. 

As to procedure by Bummons, sec Or. 40 ; as to service generally, see Or. 47. 

16. The costs of and occasioned by any such application or order Costs, 
shall be in the discretion of the Court or Justice. ^'{o^ ^'* *^* 

As to jurisdiction to award costs, see Jiui. Act, sec. 26 ; as to appeal not 
allowed without leave from a decision with respect to costs, t6., sec. 27 ; as to 
costs generally, see Or. 46. 

ORDER XXXVIIL 
Staying Proceedings. 
1. The Court or a Justice may, at any time after the institution General 

authority to 

of any cause or matter, direct a stay of proceedings, either as to the »tay. 
whole cause or matter, or as to any proceedings therein, or as to any '' ' ^' ^' 
proceedings under a judgment or order given or made therein. 

As to staying proceedings pending the giving security for costs, see Or. 25, 
r. 14 ; as to summons not operating as a stay of proceedings, unless stay included 
therein, see Or. 40, r. 6 ; as to stay of proceedings pending an appeal, see H.C.P. Act, 
aec. 38 ; Rules of Court, Part II., sec. I., r. 25 ; t6., sec. IV., r. 19. 

Absence of Party. — Proceedings in an action will not be stayed for a time 
on the ground that the defendant will be absent from the colony ; James v. Parry ^ 
3A.L.R. (C.N.), 17. 

Defect of Parties. — A defect of parties, although usually a matter of 
amendment merely, may constitute a ground for summarily staying an action 
where the Court is satisfied that by no possible amendment can the plaintiflf add 
parties against whom the action would be maintainable ; Merry v. Fraser, 5 
A.L.R., 5. 

2. An application to stay proceedings on the ground that there suyof 
is no reasonable or probable cause of action or suit, or that the action ground of abu*e 

of procedure. 

or suit or proceeding is vexatious and oppressive, or is an abuse of the q. or. oo, r. 2. 
procedure of the Court, may be made at any time, and whether the 
plaintiff does or does not admit the allegations of fact, if any, on which 
the application is founded. 

As to striking out pleadings, sec Or. 14, rr. 30, 31. 

Inuerent Jurisdiction — The Court has inherent jurisdiction to stay 
proceedings which are vexatious or oppressive ; O'Connor v. Pitcairn, 27 V.L.R., 
at p. 54; Mc Bride v. CommMnioner for HailicayHf Queensland Dig., col. 215. 
•• Every Court has a discretionary control over its own proceedings, and can 
restrain any abuse of them," per Grirtith, C.J., Carroll v. Jensen^ 10 Q.L.J., 61. 
(■riflith, C. J., held that a Judge has power to stay proceedings under a previous 
II. c. 24 



370 



STAY. 



H.C. Rul6B. 



stay of 
proceedinjsrs. 
q. Or. 60, r. 3. 



Withdrawintf 
juror. 

q. Or. GO, r. 4. 



order in an action if justice cannot otherwise be done, and accordingl}' suyed 
proceedings under a former order ; Purcell v. Meaton^ 5 Q.L.J., 118. 

Former Action. — Where the subject-matter of an action, even if oo: 
strictly rta judicalaf has been so dealt with in former actions that, under tbe 
circumstances, it would be inequitable to allow it to be again raised, the Court, 
in the exercise of its inherent jurisdiction to prevent oppression, will stay tbe 
action ; Merry v. Fraser^ 5 A. L. R. , 5. 

Second Action out of Jorisdiction. — It is not prima facit vexatious d 
a plaintiff to commence an action here for the same cause for which there ii u 
action pending in England ; Hollander v. McQuade, 12 W.N. (N.S. W.), 154. 

G. M. & Co. commenced an action in New South Wales seeking foreclosure: 
the defendant in that action subsequently commenced proceedings in Victora 
seeking an account and an injunction restraining G. M. k Co. from proceeding iritk 
the litigation in New South Wales. On an application for an order directing thii 
the New South Wales action should not be gone on with, it was held that the 
balance of convenience was in favour of the action being tried in Sydney, and tbe 
application was dismissed with costs ; Osborne v. Ooldsborough Mori d' Co., 4 
AL.R. (C.N.), 85. 

Election of Jurisdiction. — Where two actions are pemling between tke 
same parties in respect of the same cause of action, one in the Supreme Court, ui 
the other in the County Court, the plaintiff will not be allowed to elect whi^ 
action should continue, but the Court will decide the matter on a consideratioa of 
all the circumstances ; O'Connor v. Pitcaim, 27 V.L.R., 53. 

Compromise of Action. — Proceedings in an action were stayed onanagl«^ 
nient to compromise made by the solicitors on behalf of the parties ; ^oit^A Au 
tralian L. M. d- A. Co. v. Aiclnnes, Queensland Dig., col. 215 ; cf., also SvMtr. 
Reynolds, 21 V.L.R., 150. In Vale v. Vale, 5 A.L.R. (C.N.), 65, an applicatia 
was granted directing a stay of the action, and direction made that the pUintiff 
execute and carry out an agreement of compromise. In Victoria it has beo 
held that under sec. 62 (7) of the Supreme Court 1890 (cf., Jud. Act, sec. 32), thu 
Court had jurisdiction to make an order directing a plaintiff to carry out o 
agreement of compromise; Hyde. v. Orieve, 19 V.L.R., 27. A stay of proc«d- 
ings on the application of the defendant was refused where, after a settlenei*' 
had been arrived at, the defendant's attorney entered an appearance, and tbe 
plaintiffs filed their declaration ; Watkins v. Fair/ax, 1 W.N. (N.8. W.). 12S. 

As to English practice generally, see A.P., vol. II. (1904), 422. 

3. The Court or a Justice may stay the proceedings in anj 
cause or matter improperly instituted in the name of any person bj » 
next friend. 

As to proceedings in the name of an infant or person of unsound mind ly 
hia next friend, see Or. 2, rr. 12, 14, 15. 

4. Wlien at the trial of a cause before a Justice with a jury* 
juror is withdrawn with the consent of the parties, the withdrawal shiU 
have the efTect of an order by consent for the staying of all proceedings 
in the cause or matter, except so far as the Court at the time of ib« 
withdrawal, and with the consent of the parties otherwise orders. 



i 
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5. When au action is discontinued or dismissed for want of stay i mi: action 

until co»U paid. 

prosecution, or judgment of nonsuit is entered, if, before payment of (^. or. w, r. 5. 
the costs, a subsequent action is brought for the same, or substantially ^'•. k. or. 26, 
the same, cause of action, the Court or a Justice may order that pro- 
ceedings in the subsequent action shall be stayed until such costs have 
been paid. 

As to giving security for costs when a second action is brought for the same 
cause of action, see Or. 25, r. 10. 

Where a plaintifif, having failed in one action hrings a second action for the 
eame cause of action, the second action must be stayed until the costs in the first 
have been paid ; Kesterton v. Paroo D.B.^ Queensland Dig., col. 215 ; Dohhyn v. 
Dohbyn, 7 Q.L.J. (N.C.), 6; Timoney v. Stott, 12 W.N. (N.S.W.), 127; ConUtft 
V. Croxlon, 12 W.N. (N.S.W.), 128; Rheuhtnx. Ryan, 10 W.N. (N.S.W.), 196. 
A stay of proceedings in a Supreme Court action was ordered where a plaintiff 
brought an action in the District Court arising out of the same subject-matter and 
failed to pay the costs to the defendant, who recovered a verdict, until the costs of 
the District Court action were paid; Murphy v. Horan, 2 W.N. (N.S.W.), 6; 
Mmgdahl v. Bronner, 7 W.N. (N.S.W.), 55. 

Where a plaintiff failed in an action brought to recover damages for the 
dishonour of his cheque, and hi ought another action against the same defendants for 
false representation in respect of the same cheque, the second action was stayed 
until the costs of the first were paid ; Dt Flevitz v. The A.J.S. Bank, 19 W.N. 
<N.S.W.), 251. An action was brought by an infant by a next friend. The 
plaintiff was nonsuited. The plaintiff then brought another action for the same 
cause by a different next friend. A stay of the second action until the costs of 
the first were paid was refused ; Kiny v. The Kauri Timber Co. Ltd,, 19 W.N. 
(N.S.W.), 280. 

Where the defendant obtained a new trial on the ground that the verdict 
was against evidence, and the plaintiff was ordered to pay the costs of the new 
trial motion, Stephens, J., in Chambers, refused to stay the proceedings in the 
second action, on the ground that the costs of the new trial motion had not been 
paid, as it was not shown that the plaintiff was acting vexatiously ; Woo^i v. 
McMahon, 8 W.N. (N.S.W\), 12. 

ORDER XXXIX. 

Consolidation. 

1. Causes or matters in the Court may be consolidated by order Coiwoiiciation of 
of the Court or a Justice if it appears that substantially the same matters. 
question is involved in all the causes or matters, or that the decision in ^'y.*" *^'* *^* 
one cause or matter will determine the others. The application may 
be made by any person who is a party to two or more of the causes or 
matters. 

As to payment into Court in consolidated action, see Or. 18, r. 7 ; as to 
consolidation when proceedings by information of quo toarranto, see Or. 41, r. 39. 
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An application to consolidate two actions for malicious prosecution by the same 
plaintiff against the same defendant was refused, the transactions being so distinct 
us to justify separate trials; Williams v. Union Bank of Afistralia^ Queensliad 
Dig., col. 201. Consolidation of suits for divorce was ordered in Lanct v. Lojut, 
19 W.N. (N.S.W.), 33. 

Consolidation. — Two persons, A. and C, members of a land syndicate, 
brought actions, each on his own behalf, against the same defendants, with refereooe 
to a contract for the sale of land. A third person, B. , afterwards commenced u 
action on behalf of himself and all the other members of the syndicate against 
the same defendants. This third action was commenced in pursuance of a 
resolution arrived at by the majority of the members of the syndicate. Subsequently 
each of the first two plaintiffs amended his action by suing on behalf of himself and 
all the other members of the syndicate. The action in which B. was plaintiff had 
proceeded further than the other actions, and was set down for triaL Upon 
application by the defendants to have the actions consolidated, or that two sbotild 
be stayed pending the trial of the third : HM^ that the action of B. and otben 
should proceed, and that the first two actions should be stayed ; Baliantt/w v. 
Raphael, 15 V.L.R., 267. 

A. commenced an action against a bank for an account and for an injunctim 
restraining the bank from registering certain mortgages given by B. to the baoL 
Subsequently the bank issued two writs, both specially endorsed, against A^ one 
for principal and interest under a guarantee given by A. to secure B«'s indebtednev 
to the bank, and the other for money lent and money paid. A. claimed aconaoli- 
dation of the three actions, and the bank claimed final judgment. Htld^ that final 
judgment should be granted, but execution stayed until the trial of the actioB 
brought by A. against the bank ; Thicaites v. Bank of Atisti-aiana, 1 A.L.R., 21. 

ORDER XL. 
Chambers. 
1. Jurisdiction in Chninhers. 
General 1. The following matters may be heard and determined by » 

juriediction. ^ . . r>.i i i • 

Cf.. Q. Or. «,-), Justice in Chambers, that is to say : — 

Cf., E. Or. Sf), r. (1) Any application which by any Act or by Rules of Court 

is authorized to be made to a Justice, and is n'* 
speciBcally required to be made to a «Iustice in Court ; 

(2) Applications for payment or transfer to any person of mt 
money or securities standing to the credit of any cause 
or matter where there has been a judgment or order 
declaring the rights of the applicant, or where the tide 
of the applicant depends only upon proof of the identity, 
or of the birth, marriage, or death, of particular persons; 

(3) Applications for payment or transfer to any person of 
any money or securities standing to the credit of a cause 
or matter, when the nominal amount or value of either 



2. 
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tlie money or the securities proposed to be dealt with 
does not exceed £500, exclusive of interest ; 

(4) Applications for payment to any person of the interest or 
dividends on any money or securities standing to the 
credit of a cause or matter, whether to a separate 
account or otherwise ; 

(5^ Applications relating to tlie investment or disposition of 
money or securities in Court ; 

(6) Applications for orders on the furtlier consideration of 

any cause or matter, when the order to be made is for the 
distribution of any fund or property ; 

(7) Applications in a cause or matter for or relating to the 

sale of property by auction or private contract, and as 
to the manner in which the sale is to be conducted, and 
for payment into Court and investment of the purchase 
money ; 

(8) Applications for directions as to the management of any 

property under the control of the Court. 

As to cases in which the jurisdiction of High Court may be exercised by a 
Justice iu Chambers, seoJud. Act, sec. 16 ; as to Chamber jurisdiction vested inState 
Supreme Court in a matter pending in the High Court, t&.« sec. 17 ; as to jurisdic- 
tion of Justice sitting in Chambers to award costs, ib. , sec. 26 ; as to there being 
no appeal as to decision of a J ustice in Chambers with respect to costs, except 
by leave of the Justice, i6., sec. 27 ; as to appeal from a decision of a Justice in 
Chambers, i6., sec. 34 ; as to applications for payment or transfer of money or 
securities out of Court, see r. 3, infj-a ; as to further consideration, see Or. 30, r. 
22 ; as to tlie power of a Justice to review his own order in Chambers before it is 
taken out, see }Vood.'i v. Sheriff of Qnttmland^ 6 Q.L.J., 163 ; Alfred Shaw d: Go. 
V. Drake d- Stubbs, 8 Q.L.J. , at p. 14 ; /n re Kinsey (1903), Q. W.N., 6S. 

Objections dealt with in Chambers, such as refusal to strike out a paragraph 
in a statement of claim, may under certain circumstances be again raised before 
the Court ; M'Aidty v. Ueatty, 8 A.L.T., 66. 

The Victorian Order 54, r. 10, providing that the business to be disposed of 
in Chambers shall consist of *'8uch other matters as the Judge may think fit to 
dispose of at Chambers," applies only to matters as to which no other rule expressly 
provides ; Williams v. Burden, 18 V.L.R., 488. 

Where the defendants applied on summons for further and better particulars 
and the application was refused, it was held that they were not estopped by the 
adjudication under the first summons from obtaining particulars under a second 
summons ; Wareham v. McLean Bros. <D Bigg Ltd., 25 V.L.R., 664. 
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2. Procedure in General. 
bemiSe^br^^ 2. Every application made to a Justice in Chambers shall, 

^zparte! ""^^*'** except as hereinafter mentioned, be made by summons, signed by a 
Cf., E. Or. fi4, Justice or the Registrar or other proper ofiicer, and sealed with the 
office seal. The sunmions must be served on the opposite party. 

As to ear parte apx)lication8 in general, see r. 4, infra; as to signing acd 
sealing of summons, compare H.C. P. Act, sec. 4, and note thereon ; as to senirr 
of summons, see r. o, infra ; on hearing of summons, evidence may be by afiidarit. 
see H.C. P. Act, sec. 20. The fee on sealing an originating summons, a summoot for 
directions, and any other summons, is os. 

Chambers. — In Victoria where a summons has been taken out by the plainrif 
returnable before one Judge, and, at the request of the defendant, it is referred to 
another Judge, such summons can only be gone into before the Judge to whom it 
is referred upon notice to the other side ; Riatnondo v. RiHmondOy 7 A.L.T., 12S. 

Spifcationftr*^ ^' Every application for payment or transfer of money if 

be by Buiiimons. sgcuj-j^^i^s qu^ of Court made ejL- parte shall be made by summons. 

Cf.. E. Or. 54, ^ -^ 

f. 2. 

4. Other ex parte applications in a pending cause or matter, and 

appiication»in applications for orders nisi, may \ye made without summons. But the 

({general. '^ ' 

Cf., E. Or. 54, Justice may upon any application made ex parte, require a summons » 

be taken out, or a memorandum of the order asked for to be filed. 

As to appeals from refusal of ex parte applications, see Part II., Appnl 
Rules, sec. 1, r. 6. 

Sen ice of 5 Every summons shall be served two clear days before the 

summons. •' -^ 

Cf., E. Or. .^4, return day thereof, unless the Court or a Justice allows a shorter 
period ot service. 

Provided that a summons for time oidy may be served on the 
day previous to the return thereof, and that a summons signed by • 
Justice may be made returnable at any time. 

As to service of proceedings generally, see Or. 47 ; as to what days are 
reckoned in computing the time for service, see Or. 45. 

No »taj muUks G. a summons shall not operate as a stay of proceedings unless 

so onlereil by a r j r o 

Justire. a Stay is included therein by order of a Justice. 

t^. { )r. C;'», r. .s. 



As to stay of proceedings generally, see Or. 38. 



t^obe^mh^cu'diii ^- -^"^ party making an application at Chambers in a cause or 

summons. matter may include in one and the same summons all matters up<)n 

Cf., E. Or. .-»!, which he then desires the order or directions of the Justice in the 

r. 9. 

cause or matter ; and upon the hearing of the summons the Justice 
may make any such order, and give any such directions, relative to or 
consequential on the matter of the application, as are just. 
As to summons for directions, see Or. 12. 
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Chambers. — Where a plaintiff has taken out a summons which contains a 
8pecifi(; application to which is added the general terms ** or such other order as to 
the Judge may seem just," the other party is justified in appearing on the return of 
Buoh summons, though he makes no objection to the granting of the specific 
application made on such return, and he will be allowed his costs of so appearing 
because, under the last part of the summons, the party taking it out might have 
aaked for anything, e.g.^ that the defendant should take short notice of trial; 
Htwllon V. Cr(rJery 6 A.L.T., 222. 

8. Any application may, if the Justice thinks fit, be adjourned ^,^^^1^™*"^ ^ 
from Chambers into Court. Chambcw. 

Cf., E. Or. 64. 

Any application made in Court which might have been made at '' ^' 
Chambers may be adjourned from Court into Chambers. 

ORDER XLT. 

Certiorari : Mandamus : Prohibition : Quo Warranto : Writ of 

Assistance. 

1, Getierali 

1. Applications for writs of Certiorari, Mandamus, or Pro- Application, 
hibition, or for leave to exhibit informations of Quo Warranto, or for q. or. 8i, r. i. 
relief of like nature to Mandamus or Quo Warranto, may be made to 

the Court or a Justice. The application shall be, in the first instance, 
for an order calling on the parties interested in resisting the applica- 
tion to show cause why the writ should not be issued, or the informa- 
tion filed, or other relief given, except in the case of applications by a 
Crown Law Officer ex officio for a writ of Certiorari or leave to file an 
information of Quo Warranto, in which case the order shall, if asked, 
1)6 absolute in the first instance : Provided that the Court or Justice 
may in its or his discretion, in any case in which it appears necessary 
for the advancement of justice, grant an order absolute in the first 
instance for a writ of Certiorari, Mandamus, or Prohibition. 

The fee on sealing a writ of mandamus, certiorari, habeas corpus, or 
prohibition is £1. 

2. Orders to show cause shall be to show cause before a Full Order to i^e 

returnable 

Court, unless the matter appears to be one of urgency, in which case ^^oth FuII 
the Court or Justice may make the order returnable before a single (^. or. si, r. 2. 
Justice in Court or Chambers. 

3. Affidavits intended to be used on the application shall be Title of 
entitled " In the High Court of Australia," without any other title. ^, ^,^ g^ ^ ., 

Ah to affidavits generally, see Or. 32. 

4. The order to show cause and all subsequent proceedings shall Title of 

proceedings. 

be entitled ** The King against " the judicial or other authority or <^ or 8i r 4 
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Order absolute. 
Si. Or. 81, r. 6. 



C08t«. 

Q. Or. 81, r. C. 



Other person to whom the writ is proposed to be directed, or against 
whom the information is proposed to be exhibited, " Ex parte " the 
applicant. 

In the case of a writ of Certiorari, Mandamus, or Prohibition, 
which is proposed to be directed to a judicial or public authority, the 
authority shall be described by his or their name of office, and, in the 
case of justices in a court of summary jurisdiction, they shall be 
described as the justices at the place where the court is held. 

The applicant shall, in the case of applications for writs of 
Mandamus or relief of like nature, and of applications for writs of 
Prohibition, be called the prosecutor, and, in the case of applications 
for informations of Quo Warranto or relief of like nature, the relator. 

5. An order absolute need not be served, but the costs ol 
service thereof may be allowed in the discretion of the taxing officer, if 
the writ is not actually issued or the information is not actually 
exhibited. 

6. When the order is made absolute the Court or a Justice 
may, except as otherwise provided by these Rules, dispose of the costi 
of the proceedings either by the final judgment or by a separate order. 



Time and notice. 
Q. Or. 81, r. 7. 



2. Certiorari. 

7. An order nisi for a writ of Certiorari to remove a judgment, 
order, or otlier proceeding of an inferior Court or tribunal, or d 
justices, shall not be granted unless it is made within six months after 
the date of the judgment, order, or other proceeding, nor unless it is 
proved upon affidavit that the applicant has given six days' notice of 
the intended application to the Court, justice, or other person or 
persons by or before whom the judgment, order, or other proceeding, 
was made or taken, or to two of them if more than one. 

As to computation of the time limited by this rule in respect of notice of 
application, see Or. 45; the term month means "calendar month,'' see Att» 
Interpretation Act 1901, sec. 22 [h). 

Object of Writ. — The object of granting a certiorari is that the Court 
may exercise a control over Courts of inferior jurisdiction. Certiorari is granted 
for two reasons : one is for preventing the bounds of the jurisdiction of an inferior 
Court being exceeded ; and the other is for correcting defects upon the face of 
the proceedings. In some cases ctrtiorari for correcting technical defects on the 
face of the proceedings is taken away by Statute. Where no such Statute hu 
been passed the Court will grant the writ where irregularities appear on the lict 
of the proceedings ; In re Harley, 13 A.L.T., 160. 

Of Rir;iiT. — **It has l>een contended that certiorari is not a writ of right 
That is so in one sense, but the rule is that if the person asking for a certiorari" 
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that is to say, complaining that an inferior Court has acted without jurisdiction — 
is a person specially aggrieved, it is a matter of right. If he is not it is in the 
-discretion of the Court to grant or refuse it; per Griffith, (IJ., The Queen v. 
Tilston, 8 Q.L.J., at p. 10. 

When Granted. — The writ of certiorari is limited to cases in which 
an inferior Court or body possessing judicial or guo-^i- judicial powers has acted 
without jurisdiction or in a manner contrary to law for which no other convenient 
remedy is available; Reg. v. Maude, ex parte Ryan, 14 V.L.R., 227. Where an 
appeal lies certiorari is not available unless the party who wishes to bring up the 
proceedings on certiorari can sliow that there has been a manifest and total want 
of jurisdiction or fraud ; Reg. v. Qniulan, ex parte Sampson, 10 V.L.R. (L.), 102. 
A writ of certiorari was granted to bring up and quash an order made by a Court 
of Marine Inquiry on the ground that the Court refused to allow the captain to 
give evidence on oath on his own behalf, the rule being that where the writ of 
certiorari has not been taken away by Statute it may be granted either because 
there had been a total want of jurisdiction or an irregularity in the exercise of it ; 
Jn re Bell, ex jxirte The Marine Board of Victoria, 18 V.L.R., 432. Where 
certiorari is not taken away it is open to the Court to deal with the evidence, 
and the Court may see if there was any evidence which would support the con- 
viction, if the magistrates had jurisdiction, and if there is no such evidence, the 
Court should quash the conviction ; R. v. Hahn, ,3 W.A.L.R., 78. Certiorari lies 
to bring up and quash the proceedings of a Military Court, though under the 
Jfilitary and Xaval Di^icipUne Act 1870, the proceedings of such Court are 
lodged and recorded in the office of the Attorney-General ; Reg. v. Stmtt, ex 
parte Johnson, 4 A.J.R., 78. The Court granted a writ of certiorari to quash an 
order of justices convicting a person for driving scabby sheep into a clean district 
where the summons directed such person to appear at one place and the case was 
heard at another in his absence ; Rtg. v. Drury, ex parte Cullen, 4 A.J.R., 169. 
The Court will not remove by certiorari from an inferior Court a case properly 
triable there, merely because the Judges of the inferior Court differ in opinion as 
to the point of law involved ; Fox v. Anhwin, 8 N.S.W.L.R., 392. 

Ministerial Acts. — The writ of certiorari does not operate on persons 
whose duties are merely ministerial, or whose functions are to carry into execution 
powers delegated to them by law ; hence it will not lie to bring up a regulation 
made by a Hoard of Education constituted by Statute where such regulation 
possesses none of the characteristics of a judicial proceeding ; Reg. v. Board of 
Education, 2 A.J.R., 97. A writ of certiorari lies against justices acting in a 
judicial, but not against them acting in a ministerial capacity. A justice acts 
in a ministerial capacity when he commits an accused person for trial ; Reg. v. 
yicholl, IS.C.R. (Q.), 42. 

Klectoral Proceedings. — The report of the Returning Officer as to the 
results of a poll under the Licensing Act 1885 was held to be a judicial decision, 
and therefore could be brought up by certiorari ; Reg, v. Doffbih, 9 A.L.T., 225. 
Certiorari does not lie in respect of the procedure of ratepayers and returning 
officers at a local option poll, as the local option poll is not a judicial pro- 
ceeding, b'.it an electoral option or choice by the ratepayers ; prohibition is the 
appropriate remedy ; R. v. Kelly, 3 Q. L. J., 153. 
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How AFFEcrrED BY STATUTE.— Where fer^ioraW is Said to be taken away 
by Statute the superior Court is not absolutely deprived of the power to iwie 
the writ ; its action is limited, but it can quash the order or judgment i*emovedoii 
the ground of manifest defect of jurisdiction in the tribunal that made the order 
or of manifest fraud in the party procuring it ; Colonial Bank v. WiUoM^ 5 A.J.R., 
63; L.R., T) Privy Council, 417. Cf. also Hunter v. Sherwin, 6 W.W. 4a'B. 
(L.), 26, 32. In such a case the superior Court has no jurisdiction to consider tlie 
merits ; liefj. v. Cope, 7 V.L.R. (L.), 337. In New South Wales it was held thai 
where a person has been summarily convicted by a magistrate acting witboat 
jurisdiction, a certiorari will be granted to have the conviction removed to the 
Supreme Court for the purpose of motion being made to quash it, notwithstandiaf 
that the general right to certiorari is taken away by sec. 444 of 46 Vic, No. IT 
(N.S.W.) ; In re Keyes, 5 N.S. W.L.R., 359. In Victoria sec. 203 of the LictHW^ 
Act 1890 (No. nil), provides— "No determination order or proceedings unjkr 
Part II. of this Act shall be removed or removable by certiorari or otherwise into the 
Supreme Court for any want or alleged want of jurisdiction, or for any oror 
of form or substance." It was held that the effect of this section is to predode 
the proceedings of a Licensing Court being reviewed by means of a writ of 
CtfWiorari, although there has been a partial or total want of jurisdiction in the 
Licensing Court ; In re Biel^ 18 V.L.R., 456. 

CoNSTiTi'TiON OF TRIBUNAL.— Where a Judge or justices adjudicate in a 
proceeding in which they are interested certoriari is the proper reniedT; 
Ex parte Scott, 2 V.L.R. (L.), 70; Molloy v. Owin, 2 W. & W. (L.), p. 76. 
Certiorari was granted to bring up and quash an order of justices dismissing a 
summons by a bench of magistrates, one of whom was disqualified on the ground 
of interest ; R. v. Tchorzewnki, 8 Q.L.J., 79. The writ lies where the tribanal 
has been improperly constituted, so that it has no jurisdiction ; R. v. Licennng 
Justices of Rockhampton, 11 Q.L.J., 12. 

Conduct of Parties. — Delay on the part of the person entitled to a writ 
of certiorari is a ground for refusing the same ; Reyina v. Boicman, ex part( 
Oarrttty 4 A.J.K., 177. The granting of a writ of certiorari is in the discretion ol 
the Court, and even where a person is aggrieved he may have acted in such a way 
as to preclude his making an objection to jurisdiction. An appeal from an onler 
of justices was heard in a District Court, and dismissed on the merits. A writ of 
certiorari was applied for, on the ground that one of the justices was an interested 
party ; the fact of the appeal was suppressed at the application for the rule ui/i. 
The writ was refused ; R. v. CastleH, 6 Q.L.J., 94. 

Objections to be g Any mistake or omission in any judgment, order, or other 

stated In order. "^ .7 j e> > 5 

Q. Or. 81, r. 8. proceeding, which is intended to be relied upon as a ground for 
quashing the judgment, order, or proceeding, shall be stated in the 
order nisi ; otherwise an objection on account of the omission or 
mistake Srhall not be allowed, 
senice. 0. In the case of orders to show cause why a writ of Certiorari 

Q. Or. 81, r. 0. gjjQ^jj ,^^j^ [^^ issued addressed to justices in a court of summary juris- 
diction, service of the order on the clerk of the court shall be sufficient. 
As to service generally, see Or. 47. 
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10. A writ of Certiorari to remove a judgment or order of any ^^^"g"^'^ '"'' 
Court or tribunal shall not be issued, except on the application of a t^. or. 8i, r. lo. 
Crown Law Officer, until the applicant has given security in the sum of 

Fifty pounds conditioned to prosecute the writ with effect at his own 
cost without delay, and to pay to the party in whose favour the judg- 
ment or order was given or made, in the event of its being confirmed, 
such costs, if any, as the Court shall order him to pay. 

As to issue of an order absolute for certiorari in the first instance, at the 
request of a Crown Law officer, see r. 1, supra ; as to security in general, tee Or. 
25. The fee on sealing a writ of certiorari is £1. 

11. When cause is shown against an order nisi for a writ of P"i<^«"/? '<"^*» 

® in first inMtance. 

Certiorari to bring up a judgment or order, the Court, if it directs the q. or. 8i, r. n. 
writ to issue, may by the same order direct that the judgment or order 
shall be quashed on return without further order ; and in that case no 
security need be given as required by the last preceding Rule, and a 
memorandum to that effect shall be indorsed upon the writ by the officer 
by whom it is issued. 

In any such case the judgment or order shall be quashed, upon 
being returned to the Court, without further order. 

12. When cause is not shown against an order nisi for a writ of ^'*»*" nocauM 

® shown. 

Certiorari to bring up a judgment or order, or when the order is absolute q. or. 8i. r. 12. 

in the first instance, the applicant shall apply to the Court or a Justice 

for an order to quash the judgment or order. Such application shall be 

made upon notice to the parties interested in supporting the judgment 
or order. 

As to granting of an order al)solute in first instance, see r. 1, mtjn^. 

3, Mandamus. 

13. An order nisi for a writ of Mandamus or for relief of a like Prosecutor to im 

named. 

nature, shall not be granted except upon the application of some person q or. 81, r. ix 
who is interested in the relief sought, and the applicant must state by 
his own affidavit that the application is to be made at his instance as 
prosecutor. 

As to orders and writs of mandamus, see J mi. Act, sees. 33, 38 ; Con- 
stitution, sec. 7.) (v.) 

The cases in which a writ of mandamus will be granted against an officer of 
the Commonwealth are cited on p. 118, «i<;>»ti. On page 132, ^M;>ra, are quoted , 

authorities dealing with orders or writs of mandamus commanding the perform- 
ance of their duties by Courts. The following decisions deal with the general 
priociples <as to mandamus : — 

Cases is which GRANTKU.—The writ of mandamus has l)een granted in 
the cases following :-— To a Clerk of a Court of Miues recjuiring him to issue a ccr- 
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titicate of registration to a miniug company ; Beg. v. Bartrop^ 6 W.W. & aB-'L], 
84 ; to justices who refused to grant a pawnbroker's licence ; Ex parte Mtndd^Aoi^ 
2 A.L.T., 45 ; Ex jxirte Xyberg, 4 A.L.T.. 78 ; to a District Road Board to compel 
payment of the salary of a clerk who has been illegally dismissed from office ; Etg, 
V. Keilor District R<xid Boards 1 A.J.R., 29 ; with which compare Reg, v. ifoyof 
oj Fooiscray, 3 W.W. & a'B. (L.), 9; Btg. v. EaU Collingtcood, 1 W. k W. iL), 
1 ; Smith v. Mayor of CI ants ^ 5 W.W. & a'B. (L.), 88 ; to a municipality tocompd 
payment of the remuneration of a municipal auditor ; Qnttn v. President of Skin 
of Winchelsea^ 22 V.L.R., 171 ; at the instance of the mortgagee of the rates t« 
whom interest was due, to the individual members of a municipal council which 
neglected to strike a rate for the current year to compel them to strike a rate: h 
re the Municipal District of Lamhton, 20 N.S.W.L.R., 378; 16 W.N. (N.S.W.), 
75, 81 ; WiUon v. President d:c. Shirt of Oakleigh, 5 A.L.T., 195 ; to a Registratiot 
Court to place a claimant's name on an electoral roll ; Ji. v. Electoral Jnttiea 
of Toombul, 6 Q.L.J., 88; to the Registrar-General to register a person ai ft 
minister to celebrate marriages; Ex jmrte Hay, (1901), 1 S.R. (N.S.W.), 13D; 
to a magistrate to take an information; R, v. Macarthur^ 3 S.C.R. (Q.), 134; 
to the C>olonial Treasurer for refusing to issue a publican^s licence ; Ex ptrtt 
Gibson, 2 N.S.W.L.R.. 203. The jurisdiction of the Full Court to grant a writ 
of mandamus is not ousted by the creation of a new and equally expeditiod 
remedy; B. v. Licensing Justices of North Brisbane, 6 Q.L.J., 95. A maodamu 
will be granted to public bodies to compel them to perform their public datio, 
such as to open roads and keep them free from obstructions ; and the exiiteoM 
of another legal remedy is no objection to the granting of the writ where sock 
other remedy would be inadequate, too slow, or of a kind undesirable to bi 
enforced ; In re Oltnelg Shire, ex parte Sealey, 1 1 V.L.R., 64. On a quashing onkr 
on the ground of a defect in the constitution of the tribunal, the Court may gnat 
a mandamus to enter adjournments and hear and determine the matter ; R. t. 
Licfusing J mtices of Bockhampton, 11 Q.L.J. , 12. A Warden having refused to 
hear u case and having ceased to act as Warden, on an application f or a mandamu 
the Court ordered the mandamus to issue to the present Warden, and ordered the 
ex-warden to pay the costs; Ex parte Dcmpsey, 13 W.N. (N.S.W.), 83. 

Cases in which Refused. — Mandamus has been refused in the followiof 
cases :— To a County Court Judge who has irregularly altered a judgment forow 
party to a judgment for the other to issue execution upon the original judgment, 
80 long as the altered judgment remains on the record; Ex parte MrExnnyi 
V.L.R. (L.), 9 ; to a Court of Mines Judge who has a statutory discretion to bear 
an appeal from a Warden or not ; Benwick v. Hyde, 1 A. L.T., 77 ; to a \Vard«a 
who refused to put parties in possession of a claim under a decree of a Court oi 
Mines on the ground tliat there was a discrepancy between the decree and a map 
referred to in it ; In re Cogdon, ex parte McDermott, 2 W. & W. (L.), 139 ; to * 
Warden wlio refused to order possession of a claim because there was pending « 
application by a third party for a mining lease of the same ground, as the Ward«E 
having adjudicated, mandamus could not issue to compel him to complete his order: 
Ileg. V. 0/*7W«, tx }mrte Droschtr, 3 V.L.R. (L.), 343 ; to a Returning Officer to 
compel him to receive a nomination paper of a candidate and to hold an election oa 
it; Ex parte Attcnborough, in rt Bent, i5 W. W. & a'B. (L.), 103 ; to a Returning 
Otficer who was functus ojficio to compel him to declare a candidate duly elected: 
Martin v. Bohertson, 15 A.L.T., 123 ; to a shire council to compel the calling of a 
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meeting to rescind a resolution ; Ex parte Knight^ Reg, v. Howes, 5 A.J. R., 107 ; to 
a board of health to compel it to approve of plans ; Reg. v. Central Board of Health, 
ex parte Wilson, 15 V.L.R., 375 ; to a Public Service Board to compel them to 
classify an applicant in the r.lerical division where the applicant had been guilty 
of unreasonable delay; In re Wall, IG V.L.R., 686; to a medical board to 
register a person with whose qualification they were dissatisfied, it being in their 
discretion; Ex parte Sp^.ece., 7 Q.L.J. (N.C.), 85; to a barristers board which 
had a discretion as to withholding its certificate, and the discretion had been 
legally exercised ; In re Broderick, 1 W.A.L.R., 147 ; to a borough council where 
it has considered a matter, and in the exercise of its discretion under the Dairies 
and Sn}>ervision Act refused to register; Ex parte Reed, 6 W.N. (N.S.W.), 63. 
On the hearing of an affiliation summons, the magistrate having decided, at 
the request of the parties, before hearing on evidence that he had no jurisdiction 
to make a valid order against the father without the evidence of the mother : 
Held, that the magistrate had not declined to hear a case, but had given a wrong 
decision on the question of the evidence necessary to support an order for main- 
tenance, and a mandamus to compel him to hear and determine the case was 
refused ; Ex parte Austen, 18 N.S.\V.L.K. (L.), 216. 

On an application for a mandamus to compel a shire council to open a road 
both the owner and lessee of adjoining lands though not served with the rule nisi 
nor made parties to it are entitled to be heard ; In re Shire of East Loddon, ex 
parte Cheyne, 24 V.L.R., 703. In exercising its discretion as to the issue of a 
mandamus the Court is entitled to look ahead and to consider the probable conse- 
quences of its act, and no mandamus should ever issue where the result will be 
barren or m here the person commanded may disregard the command with impunity ; 
Ex }Hirte Cheyne, 24 V.L.R., 703. In re O'Rourke, 7 N.S.W.L.R., 64, it was held 
that a mandamus would not lie against an engineer-in-chief for railways to grant 
a certificate. Government contracts are on the same footing as contracts between 
private individuals. The Court is bound in the exercise of its discretion to refuse 
to grant a writ of mandamus in favour of a person having a strict legal right, when 
the granting of such writ will prove mischievous and be opposed to well-established 
policy; Ex parte Wallace dfc Co., 13 L.R. (N.S.W.), 1; where the effect of a 
mandamus would have been to enable the applicant to profit by a fraud it was 
refused; R. v. Medico/ Board of Queensland, 7 Q.L.J., 122. See also £'x parte 
Bourchier, 13 N.S.W.L.R., 105. 

Affidavits. — A mandamus to the Collector of Customs commanding him to 
sign a bill of entry as a warrant for the delivery of certain goods as free goods, 
was refused on the grounds that the affidavits did not clearly show a demand upon 
the proper officer to discharge a statutory duty, and did not show that the collector 
was the only officer who could sign the entry ; In re Gray, 8 W.N. (N.S. W.), 84. 

The unsuccessful applicant for a licensed victuallers licence obtained an 
order nisi for a mandamus to compel the licensing authority to whom he had 
applied to hear and determine his application on the ground that his application 
had not been judicially considered by them. On the return of the order NtW, the 
respondents read an affidavit by the chairman of the licensing bench by which it 
appeared that the appellant's application had been judicially heard and determined 
by the bench, and that their decision and order had been duly recorded in tl e 
depositions. The appellant asked leave to read further affidavits denying the 
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allegations oontaiiidd in the respondent's affidavit. Held^ that such leave should 
be refused ; /?. v. Kiwj, 9 Q.L.J., 99. 

Ill New South Wales the affidavit in support of a rule nisi for a maudaraci 
must distinctly state who are the parties making the application, so as to satiiff 
the Court that the application is made bond fide ; Ex parte Murray^ 19 W.N. 
(N.S.W.), 192. 

Form of Rule Nisi.— In New South Wales the rule nUi for a writ at 
mandamus should call upon the respondents to show cause why a writ of mu- 
danius should not be issued, and not call upon them to show cause why thay 
•* should not be compelled by order of this Honourable Court," &c A rule in lac 
latter form in New South Wales cannot be amended so as to make it a rule for t 
writ of mandamus ; Ex parU Campbell, 14 W.N. (N.S.W.), 14-1. 

Costs. — Where the opposition to a mandamus was unsuccessful as regvdi 
the issue of a writ, but where, upon a sufficient return to the writ, the Court vai 
of opinion that the evidence in support of the conviction was sufficient and dis- 
charged the rule niii to quash the return, the prosecutor was ordered to pay estta; 
Bef/. V. Pohlman, ex parte BayHhaw, 1 V.L.R. (L.), 208. As a general rule wh« 
mandamus is granted, the costs also are granted, but the Court \\slb a discretki 
which will be exercised against the applicant if he misleads the Court in materiil 
particulars ; Beg. v. Pohlman, re Cobb v. Munro, 3 A.J.R., 109. The Court will 
for a sufficient reason withhold costs from a successful applicant but it will a 
general order costs to be paid by that party to the application who ultiir^tdj 
fails to the party who ultimately succeeds ; Beg, v. Bailee, ex }xirtt Pickups I 
AL.T., p. 29. 

The general rule that the costs of a mandamus go to the successful party ii 
subject to the exception that a judicial officer who is required to do an act is oot 
made liable for costs unless he has been guilty of improper conduct. Costs were 
refused against a Court of Revision which was ordered by mandamus to hear obj«- 
tions to a person's name appearing on a ratepayers' roll ; Beg. v. BaiUs, tx par^ 
Pichipy 6 A.L.T., 29 ; Ex parte Alexander, 8 A.L.T., 43. The costs of anappbci- 
tion for a mandamus had under the old practice in Victoria, had to be made tJw 
subject of a separate application ; In re OUneig Shire, ex jrarte Seaiey, 11 V.LIU 
64. It was held on application for a mandamus that the magistrate could nt.4 bi 
ordered to pay costs because lie had not acted perversely, and the respondent 
could not be ordered to pay the costs because the magistrate had acted upon hit 
own initiative and not upon the application of the respondent ; Ex jxirtcVincttij 
16 W.N. (N.S.W.), 215. 

Costs were given against justices on the hearing of an order uUi ftf 
mandamus where the Crown Solicitor had instructed counsel to appear on th«ir 
behalf to show cause ; B. v. Electoral Junticen of ToombiJ, 6 Q.L.J., 88. 

Where the relief granted by a mandamus could have been obtained by » 
special case, the co^ta were limited to those of a special case ; B. v. LicfMA^ 
Justices of Xorth Brishane^ G Q.L.J., 95. 

An appellant obtained an order niti for a mandamus to compel the Queen*- 
land Medical Hoard to restore his name to the register of medical men for the Sute 
of Queencland. Tlio order nini did not ask for costs. Counsel for the board 
appeared to consent to the order being made absolute, but to object to the pAVUWJnt 
of costs. Jltld that the appellant being unable to maintain his mandamus withofit 
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appearing in Court was entitled to recover his costs of such appearance ; R, v. 
Queen>iland Medical Board, ex parte ForbtSf 11 Q.L.J., 8. 

As to costs, see also r. 6, aiipra ; r. 23, iv/ra. 

14. The Court or Justice muy direct that the order nisi shall be pewongio show 
addressed to, and served upon, any person who, in the opinion of the ^^ g^ ^ ^^ 
Court or Justice, ought to have notice thereof ; and any person who, 

in the opinion of the Court or Justice, would be affected by the issue of 
the peremptory writ may show cause against the order nisi, and, if he 
does so, shall be liable to costs as if the order had been addressed to 
him. 

Appearanck. — On an application for a mandamus to the Acting Chief 
Commissioner in Insolvency, he sent a written statement to the Registrar. The 
Court refused to have it read on the ground that he should have appeared hi person 
or by counsel ; In re Beaumont , 4 W.N. (N.S. \V.), G6. 

15. Unless otherwise ordered by the Court or Justice, every Fomi of writ. 
writ of Mandamus shall command the person to whom it is addressed ^' *""• ^^' '• ^^' 
to do the act in question, or show cause why he has not done it. 

But the Court or Justice may direct that the command shall be 
peremptory in the first instance. 

The fee pa^'able on sealing a writ of mandamus is £1. 

16. Unless otherwise ordered by the Court or Justice, the writ T""* .'or return 

•' ' of writ. 

shall be returnable within the same time after service as is allowed for q. or. si, r. le. 
appearance in the case of a writ of summons. 

As to return to writ, see r. 19, infra ; as to peremptory writ, see rr. 22, 
23 ; as to times allowed for appearance to a writ of summons, see Or. 4, r. 10. 

17. When a writ of Mandamus is directed to one person only, ^*^r\^c*:. 
the original writ must be personally served upon him by delivering it 

to him. 

When the writ is directed to two or more persons, it shall be 
personally served upon all of them but one in the manner prescribed for 
personal service of writ, and shall be served upon the remaining one by 
delivering the original writ to him. 

As to personal service generally, see Or. 47 ; as to service of writ of sum- 
mons, see Or. 7, r. 2. 

18. When a wTit of Mandamus is directed to justices or to a ^^'7.^^'*^ *^" 

J JuMticet* or '"Of- 

corporation, or to public authorities, it shall be served on so many of i*"™^* i»odie«. 

. ^ y ^ \ ^ c^OrSl.r. 18. 

the justices or of the ofncei*s or members of the corporation or public 
authority as are competent to do the act commanded, unless by law 
some other mode of service is sutficient. 

19. The persons to whom a writ of ^[andanms is directed shall, ^*'"'""- 
within the time allowed by the writ, file the writ in the Registry 
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H.O. Rutet. 



Service. 

Q. Or. 81, r. 20. 



Pleading to 
return. 

Q. Or. 81. r. 21. 



Peremptory 
writ. 

Q. Or. 81, r. 22. 



Cottts when 
peremptory writ 
awarded in fir*t 
instance, or on 
obedience. 

Q. Or. 81, r. 23. 



Proceedin^fit in 
nature of 
interpleader. 

t^. Or. 81, r. 'lb. 



together with a certificate, written thereon or annexed thereto, uid 
signed by them, setting forth that they have done the act oommanded 
by the writ, or else setting forth the reason why they have not done so, 
As to the time for the return, see r. 16, ntpi-a. 

20. A copy of the return shall be served upon the prosecutor oi 
the same day on which it is tiled. 

21. If the return does not certify that the act commanded has 
been done, the same proceedings shall be had and taken, and within the 
same time, as if the return were a defence in an action in which the 
prosecutor was the plaintiff and the person to whom the writ is diiectfd 
was the defendant, and had pleaded the return as his defence. 

22. If the questions of fact and law, if any, raised by the return 
are determined in favour of the prosecutor by judgment of the Court or 
otherwise, the prosecutor shall be entitled to a peremptory writ of 
Mandamus, commanding the persons to whom the first writ was directed 
to do the act therein commanded ; and such writ shall be awarded bj 
the judgment, if any, or, if there is no judgment, by a separate order. 

Where the rule nisi being defective in form was discharged, the Jodgi 
granted a rule nisi for a writ of mandamua returnable at ouce, and re>ier\-ed tke 
question of coats of the discharged rule ; Ex parte, Hay, 15 W.N. (N.S. W.), i!28. 

23. When a peremptory writ is awarded in the first instance^ 
the Court or Justice shall, at the time of granting the wi-it, direct br 
and to whom the costs of the proceedings shall be paid. 

When a peremptory writ is not awarded in the first instance, 
and the return to the writ certifies that the person to whom it L* 
addressed has done the act commanded by the writ, an application for 
an order for the costs of the proceedings may be made at any time after 
the return is filed, not being later than the fourth day of the Sittings of 
a Full Court held next after the day on which the return is filed. 

The application shall be made to the Court or Justice by whto 
the writ was awarded. 

24. When upon an application for a WTit of Mandamus it appear* 
that some person other than the prosecutor claims that the person to 
whom it is proposed to direct the writ shall do some act inconsistent 
with the act which the prosecutor claims to have done, the person to 
whom th(* order nisi or writ is directed may apply to the Court or a 
Justice for an or(l(M' that the last-named person be substituted for him 
in all subseiiuent proceedings up to the issue of a peremptory writ i< 
^Mandamus ; and the Court or Justice may make such order on the 
application as is just. 
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25. An application for a writ of Mandamus, or an order in the '^'^^^• 

. Q. Or. 81, r. 26. 

nature of a mandamus, to a judicial tribunal to enter a minute of 
adjournment and hear a matter, shall be made within two months of 
the date of the refusal to hear, or within such further time as is, under 
special circumstances, allowed by the Court or Justice. 

The term ** month " means " calendar month," see Act9 Interpretation Act 
1901, sec. 22(6). 

26. In any case in which the Court may direct the issue of a Mandamus by 

•^ "^ order. 

peremptory writ of Mandamus, the command may be expressed in an q q^. si, r. 27. 
order of the Court without the issue of a writ, which order shall have 
the same effect as a peremptory writ of Mandamus. 

4' Prohibition. 

27. The Court or Justice may in any case, instead of directing Pieadinjjsin 

, . ^ . ^ x> , ., . . ,. , , ,. , Prohibition. 

the issue of a writ of Prohibition, direct the prosecutor to deliver to the g or. 8i, r. 28. 

opposite party a statement of claim setting forth the facts upon which 

his claim to the writ is founded ; and thereupon the same proceedings 

shall be had and taken in all respects as on a statement of claim in an 

action. 

As to writ of prohibition generally, see Jud, Act, sec. 33; t&., sec. 38 (e) ; 
Constitution, sec. 75 (v.) ; as to application for writ, see rr. 1,2; as to statement 
of claim, see Or. 16. 

The authorities for requiring a Court to abstain from the exercise of a 
joriadiction it does not possess and for prohibition generally are collected on p. 
133, supra^ and those dealing with writs of prohibition against public officers on 
p. 118, ^upra. The following cases on prohibition generally are cited in addition. 

Jurisdiction to Grant Writ. — " There is a great difference between the 
case of justices making a mistake in the exercise of their jurisdiction and the 
case of their having no jurisdiction at all. It is clearly settled by authority that 
if an inferior tribunal has jurisdiction, no mistake made in the exercise of that 
jurisdiction is a ground for prohibition. It is a ground for an appeal, if an appeal 
lies. If no appeal lies, then the only remedy is an application for a new trial ; " 
per Griffith, C.J., King v. The Jmtice^ of Rockhampton, (1903) S.R. (Q.), 73. 

The Supreme Court will not issue a prohibition to a Court of Mines where 
it has acted within its jurisdiction, although it may have decided wrongly ; Reg. 
V. Cop€t ex parte Afoore, 4 A.J.R., 113. 

Where there is no evidence of an element to constitute the offence with 
which a person has been charged prohibition will lie on the application of the 
person convicted; Reg, v. Hare^ tx }>art€ Haiford, 7 A.L.T., 142. Where a 
Judge of the County Court had granted an application for a new trial more 
than seven days after the first trial, the Court granted a prohibition ; Reg, v. 
Skitintrf ex parte Freame, 3 A.J.R., 126. The Court will not issue a prohibition 
to the Registrar of a District Court. It is contrary to the dignity of the Supreme 
II. c. 25 
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Court to issue a writ of this high character against an inferior officer of an inferior 
Court; Ex parte Martin, 1 N.S.W.L.R., 345. 

Qticere, whether it is a ground for prohibition that a person has bea 
punished to a less extent than is provided for by the Act under which the order ii 
made; Ex parti Ridley, 20 VV.X. (N.S.W.), *203. Prohibition will not lie to 
restrain an irregular execution upon a regular judgment of a District Coort; 
Bernstein v. Lynchy 15 W.N. (N.S.W.), 129; nor to a Mining Registrar, uhtk 
not a Court ; Ex parte King, 15 W.N. (N.S. W.), 29. A rule nisi for a prohibitioi 
was made absolute on a point not taken in the Court below, or on obtaining tk 
rule nisi where the point was patent on the face of the proceedings ; Ex ptrtt 
Connelly 14 W.N. (N.S.W.), 103. 

Partial Proiiibitiox. — Where an inferior tribunal is about to enter opa 
an inquiry as to matters, some of which are within its jurisdiction, and some d 
which are without its jurisdiction, the Court will grant a prohibition to prevent 
it entering upon an inquiry as to latter ; Ex jxkrte Smith, 15 W.N. (N.S. W.), 11 
Where an order of a Court of Mines made upon appeal from a Warden was btdii 
to costs only, it was held that that portion of the order relating to costs wit 
severable, and that a prohibition should be granted as to that portion obIj; 
Coatea v. New Loch Fyne Q.M, Co., 26 V.L.R., 117. 

Deiay. — Where a garnishee order wwi was served on a Railway Cea- 
missioner on 1st April, and was made absolute on the 7th April, and the Cos- 
missioners did not obtain an order nisi for a prohibition until 26th July of tb 
same year, and no explanation was given explaining the delay in obtaini^ 
such order, the Court in the exercise of its discretion refused to interpoM. 
and the order nifii for a prohibition was discharged ; Mayor of Btndigo^^' 
Craven, ex parte The Victorian Railway 9 ComnuHHioner, 24 V.L.R., 173. 

Semhle, on an application for a common law prohibition, the ({uestioo i^ 
delay may be immaterial if the objection to the jurisdiction is one thatgoeit^ 
the subject-matter of the proceeding, and is not of a personal nature ; ExpaiH 
Howisotiy 20 W.N. (N.8.W.), 2.32. 

'Affidavits. — Where there is conflicting evidence on the affidavits as to Uv 
ruling of a magistrate the Court will not consider the affidavits on one side or the 
other; Ex parte Mumhyy 15 W.N. (N.S.W.), 209; as to whether on an appS- 
cation against a magistrate he should make an affidavit, see Ex jmrte HaU*-, W 
N.S.W.L.R., .378; Ex parte LucaJi, 16 W.N. (N.S.W.), 51 ; as to nature of tfce 
affidavits required in New South Wales on an application for a statutory prohi- 
bition, see Ex parte Traver.^, 19 W.N. (N.S.W.), 29S ; Ex )xirte Ah Fat, 3» 
W.N. (N.S.W.), 153. Cf. also. Ex parte Ah Poy, 20 W.N. (N.S.W.). 1S4; Ei 
fxirte WeJufjarlhy 20 W.N. (N.S.W.), 136. 

Form of Rui.k.— The rule ni'si in New South Wales should call upon il* 
respondents to sliow cause " why a writ of prohibition shouhl not is.'sue/' ami no« 
call upon them to show cause " why they should not be prohibited and restrained.' 
Tlie Court refused to amend a rule in the latter form ; Ex parte McDona'd, !'• 
W.X. (N.S.W.), .32. A rule for a prohibition under sec. 12 of 14 Vic, No. 13 
(N.S. W.) sliould call upon the justices to show cause why a prohibition shouM 
not issue. Wliere the rule only called upon the prosecutor to show cause ib« 
Court refused to amend it, and discharged it with costs. Ex partt Wihugkhv. 
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14 W.N. (N.S. W.), 1'26. A rule nini for a prohibition on the ground that the 
decision complained of is against natural justice, without more, is bad for not 
stating sufficiently the grounds, and an application to amend and amplify was 
refusetl ; Ex inirlt WrvjUy, 20 W.N. (N.S.W.), 71. 

Service.— In New South Wales it was held that where the Crown is 
interested in a penalty notice of a rule mi«i for a prohibition should be given to 
the Attorney -General ; Ex parte Ryan^ 20 N.S.W.L.R., 274. A rule 7iiV(i to an 
inferior Court in New South Wales should be served on the Court. A rule nUi 
for a prohibition to the District Court should be served on the Registrar ; Ex 
parte Hurt^ 18 W.N. (N.S. W.), 289. Appearance to obtain an adjournment of a 
rule niai for a prohibition operates as a waiver of any objection to the regularity 
of service of the rule, but not of an objection to the form of proceedings ; Ex parte 
Campbelf, 19 W.N. (N.S.W.), 68. An enlargement of a rule niii was made in Ex 
parte Brouni, 20 W.N. (N.S.W.), 245. 

Rule Returnable Instanter. — A rule liMtfor a prohibition having been 
discharged, with costs, on technical grounds, the Court granted a fresh rule 
returnable at once ; Ex parte Moate, 15 N.S.W.L.R., 83; Ex parte Workman^ 
12 W.N. (N.S.\V.), 23 ; Ex parte Dempney, 13 VV.N. (X S.W.). 43. 

CosT8. — Costs will not be awarded against justices on the granting of a rule 
absolute where they have not been asked for in the rule nUi; Ex parte Keyse^ 1 
S.C.R. (Q.), 117 ; Brennan v. WiUiamt, 9 Q.L.J., 90. See also, Ex parte Cox, 12 
W.N. (N.S.W.), 172 ; In re Starr, ib. ; ex parte Rtbdh, 10 W.N. (N.S. W.), 60 ; R. 
\. Smith, ib., 171 ; Ex parte Burnftt,ib,, 131. Where magistrates retain counsel to 
support a conviction after the Attorney -General has advised that the conviction 
CMiuot be sustained, and a writ is granted, they are liable for costs ; R v. Wilson, 

1 S.C.R. (Q. ), 12. In granting a prohibition the Court will not give costs against 
justices, although evidence has been wrongly rejected, unless there is a clear case 
of misconduct; Ex parte Tranter, 7 S.C.R. (N.S.W.), 213; Kinchlcr v. CowfHr, 

2 S.C.R. (N.S.W.), 142. The cases considered in which costs may be awarded 
against a magistrate, see Ex parte Cox, 12 W.N. (N.S. W.), 179 ; In re Starr, ib. 
Where the objection to jurisdiction was not taken before the magistrate the pro- 
hibition was granted without costs ; Ex parte Clarke, 7 S.C.R. (N.S. W.), 146. 

Where a magistrate heard a summons a week before the proper return day 
it was held that the respondent must pay the applicant's costs, and that the 
magitttrate must pay his own ; Ex parte Magnire, 19 W.N. (N.S. W.), 157. Costs 
were refused to an applicant on the ground that the information was laid by a 
constJible in the discharge of his duty ; Ex jvirft CamfMl, 19 W.N. (N.S.W.), 68 ; 
c*f. KtJly V. Fitztjerald, 11 Q.L.J., 9. After the issue of a rule nini for a prohibi- 
tion, if the respondent offers to abandon the proceedings sought to be prohibited, 
the relator will not be allowed his costs of prosecuting the rule further ; R*'j. v. 
Lt€ch, f^x iHirte Shire of Tu/laroop, 2 A. L.T., 19. Where justices acted perversely 
in proceeding with a case when the Act, which in clearest possilde terms deprived 
them of jurisdiction, was called to their attention, prohibition was granted with 
costs against them ; Ex }Xirte Britt, U W.N. (N.S.W.), 7. 

28. If judgment is given for the prosecutor, the judgment shall Pro ewUnif on 
include a direction that a writ of Prohibition shall Issue. ,,. or. si, r. a). 
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Tho fee payable on seal of writ of prohibition is £1. Rule of Court, €tb 
October, 1908. 



Writ of 
Procedendo. 



29. When a writ of Prohibition has been issued, and it is after- 
q. Or. 81, r. 30. wards made to appear to the Court or Justice that relief ought to be 
given against the judgment or order by which the writ was awarded on 
any ground on which relief might be given against a judgment in in 
action, the Court or J ustice may dii-ect that a writ, called a writ d 
Procedendo, shall be issued commanding the judicial tribunal to which 
the writ of Prohibition was issued to proceed to hear or determine the 
matter in question or otherwise proceed therein as if the writ of Pro- 
hibition had not been issued. 



Prohibition by 
order. 



Relator to be 
named. 



30. The Prohibition may be expressed in an order of the Court 
without the issue of a writ, which order shall have the same effect as a 
writ of Prohibition. 

5. Quo Warranto, 

31. Upon an application for an order for leave U> exhibit aa 
0. Or 81 r 31 information of Quo Warranto, or for relief of a like nature, the applicant 

must state by his own affidavit that the application is to be made i* 
his instance as relator. 

Tlie Court or a Justice may allow a new relator to be substituted 
for the original relator, on such terms as to costs or otherwise as are 
just. 

As to quo warranto generally, see Jud. Actt sec. 33, p. 135, supra; tito 
application for an order, see rr. 1, '2, nvpra. 

Where a Returning Officer haa improperly refused to receive tlie nomiitf 
tion paper of a candidate, and has proceeded with the election and made a retonL 
quo wan-auto is tlie proper remedy ; Ex ;>aWe Atteuhorongh^ in reBetit, 5 W.W. 4 
a'B. iL.), lo:^. 

The Court will make the rule absolute, although the defendant has reugneJ 
the office, and his resignation has been accepted before the rule was ubtaiovii, 
when the object of the relator is, not only to cause the defendant to vacate the 
office, but to substitute another candidate at once in the office. In making the 
rule al>8olute the Court will exercise a discretion as to coats ; The Quf.cn r. 
Hohhltr, 1 Q.L.J., lS-2. 

AcTiN<i IN' Ofkk'K, — The Court discharged a rule for a qtio \carranto infor- 
mation, it not appearing by tiie affidavits that the person whose title was im- 
I)eached had acted in or accepted the office, and refused leave to amend ; R. ^■ 
Smith, KX part'- O'lha, 6 S.C.R. (X.S.W.), 2o9. Where the affidavits on which 
the rule was granted did not show that the respondent had acteil in the otficr. 
the Court refused to ullow the applicant to supply the defect in his affidavit by 
admissions filed on behalf of the respondents, and discharged the rule ; /«* r? 
MilchtU, '2 S.C.K. (N.S.), X..S.W., -JU. 
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Delay. — Before granting a writ of quo ?ran-aw to the Court must be satisfied 
that the relator has shown good reason for his delay in not applying within a 
reasonable time from the cause of complaint ; Rtg. v. LavrenSy 3 A.J.R., 46. 

Costs. — In New South Wales it was held that where the respondent has 
not acted after service of the rule nisi for an ouster and submits, no costs will be 
granted, even although the respondent was warned before the election that his 
nomination was invalid, and sat in the council after being notified that steps were 
to be t«ken to oust him ; In re Howarth, 17 SV.N. (N.S.W.), 70. A respondent 
will be ordered to pay the costs of a successful motion to oust him if he contests the 
matter, even though he has not acted after the election ; Ex parte Coghiau, 16 
W.N. (N.S.W.), 23. When a party takes an advantage, and holds a position to 
which he is not entitled, he must pay the costs of the person who challenges the 
claim to that position and succeeds; J?, v. Lane, 3 Q.L.J., 66. 

32. Every objection intende<l to be made to the title of the objeotion« to b« 

•^ •* stated in order 

defendant or person called on to show cause shall be stated in the "^*- 
order nisi, and no objection not so stated shall Ix* mised on the return 
of the order nisi, or in the information, without tlie leave of the Court 
or Justice. 

Form of Rule. — A rule nisi for a writ of quo warranto must state the 
grounds upon which it was obtained ; In re Municipal Council of Smythesdaie, 1 
W. ft W\ (L.), 117. 

33. An information shall not, without the leave of the Court, Security for 
given in open Court, be filed until the applicant has given security in o or. 8i, r. sa 
the sum of Fifty pounds conditioned to prosecute the information with 

eflTect, and to pay to the defendant such costs, if any, as the Court or a 
Justice shall order. 

As to security in general, see Or. 25. 

34. The information shall set forth the facts I'elied on by tlie Fonu of 
relator as invalidating the title of the defendant to the office in ^. ^^ g^ ^ 34. 
question in the same manner as in a statement of claim. 

As to pleading generally, see Or. 14 ; as to statement of claim, see Or. 16. 

35. The information shall be in the name of the Attorney- .signature .md 

" »ervice of 

General or the relator, as the case may 1^, on behalf of His Majesty, information. 
and shall be signed by the Attorney -General or relator. ^* ^^^' ' '' 

A copy of the information shall be served upon the defendant, 
or, if at the return of tlie order nisi he appeared by solicitor, then 
upon his solicitor. 

36. The defendant shall plead to the information within the Jub^^nT* 
same time and in the same manner as if the information were a state- p*"*^****"*?*- 

* , . . ,1 1 ,. , „ <i. Or. 81, r. ». 

ment of claim m an action, and thereupon the same proceedings shall 
be taken in all respects as if the procee<ling by information were an 
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action in which the relator was the plaintiff and the defendant was the 
defendant. 

As to pleading after statement of claim, see Or. 14, Or. 17. 

CosS*'*'"^* 37. If judgment is given for the Crown, the judgment shall 

Q. Or. SI, r. u7 award that the defendant be ousted from the office u.surped by him. 

Disclaimer. 38. The defendant may, if he thinks fit, disclaim the office ii 

' *^" ' ' question. Such disclaimer shall be signed by the defendant aai 

attested by a commissioner for affidavits, and shall be filed, and a copy 

thereof shall he served on the relator within the time allowed for 

delivering a defence. 

The relator shall thereupon, unless the Court or a Justice 
otherwise orders, be entitled to enter judgment of ouster with costs, 
including the costs of the order giving leave to exhibit the informatioo. 

As to time allowed for delivering a defence, see Or. 17, r, 6. The fee m 
filing a disclaimer of office by defendant is £1 ; Rule of Court, 6th October, 1901 

Consolidation. 39. When proceedings by infoiination of Quo AV'arranto, or for 

^ '* ' ' ' relief of a like nature, are pending against several persons for 
usurpation of offices of the same nature, and upon the same grounds d 
objection, the Court or a Justice may direct the proceedings to be 
consolidated, as in the case of actions, and for that purpose may make 
such orders as are just. 

But an order for consolidation or stay of pi-oceedinijs against 
any defendant shall not be made upon the application of a defendant, 
unless he undertakes to enter a disclaimer in the event of judgmtut 
being given for the relator in the proceeding which is not st^iyed. 

As to consolidation of causes or matters, see Or. 39 ; as to stay of pn- 
ccedings, see Or. 38. 

(J. nViV o/ Assistance. 

ToisHueby 40. A Writ of assistance ma\'' be issued upon the order or fiatt-f 

order ol Justice. 

Q. Or. 81, r. 40. ^ Justicc, to be granted upon an ex parte application. 

The fee payable on sealing a writ of assistance is lOs. ; Rule of Court, 6y 
October, 1903. 

ORDER XLII. 
Habeas Corpus. 
Order for |, xiie Court or a Justice may bv order, and without the issu- 

production of ^ « ' « *. hj^, *. 

perron '" ^ of a writ of Habeas Corpus, direct the production of any person in 

triX*""*"*" "" confinement for the purpose of his examination as a witness, or for hi* 
trial, at a time and place to l^e named in the order. 
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As to power of Court to make an order or direct the issue of writs of habeas 
corpus, see Jud. Act, sec. 33 (/*) and note thereto, supra, p. 136. The fee pa}'- 
able on sealing a writ of habeas corpus is £1. 

2. Applications for writs of Habeas Corpus, or for orders for How applied for. 
the production of persons in confinement for the purpose of examina- r. i'. * ^' "* 
tion or trial, may be made to the Court or a Justice ex parte. 

The affidavits upon which the application is made shall be 
entitled ** In the High Court of Australia " without other title, except 
in the case of applications for orders for the production of persons for 
examination as witnesses in causes or matters pending in the Court, in 
which case they shall also l)e entitled in the cause or matter. 

As to the authorities with respect to habeas corpus, see p. 136, supra, 

3. The Court or Justice may make an order absolute in the first How granted, 
instance for the issue of the writ or production of the person, or may r '2. ^ ' ' 
make an order calling upon the person who would be required to obey 

the writ or order, if granted, to show cause why it should not be 
issued or made. The order and all subsequent proceedings shall be 
entitled " The King against " the person to whom the writ or order is 
directed, except in the case of orders for the production of persons as 
witnesses, which shall be entitled in the cause or matter. 

The Court refused to grant a rule absolute in the first instance ; In re 
MitchtlU 9 W.N. (N.S.W.), 67. 

Refusal of Order. — The refusal to grant a habeas corpus, or the refusal of 
a writ which the legal guardian is entitled to obtain from the Court, or the 
refusal to make an order which the party has a right to apply for, is in itself an 
order ; In rf. Robertson, 15 V. L. R. , 483. As to the nature of a demand upon a gaoler 
under Habeas Corpus Act, 31 Chas. II., c. 2, see Gunning v. Dioyer, 9 A.L.T., 
50. 

CcsTs. — Where a writ of habeas corpus has been allowed to go, and has been 
obeyed without argument, the Court has power to grant costs against the defend- 
ant ; In re Kritg, 9 A.L.T., 73. The Court has no power to award costs against 
the successful applicant for a writ of habeas corpus ; Ex parte Hoo})er, 9 W^.N. 
(N.S.W.), 18. 

4. Writs of Habeas Corpus, and orders for production directed to senice. 
persons charged by law with the custody of persons in lawful custody ^* ^'* ®*' '* '' 
or confinement, may be served either personally or by leaving the 
original with a servant or officer of the person to whom the writ or 

order is directed at the place where the person in question is confined 
or detained. 

Other writs of Habeas Corpus must be served personally. 
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When a writ of Habeas Corpus is directed to more pei-sons than 
one, it shall be served in the same manner as a writ of Manuamus 
directed to several persons. 

Together with the Avrit there shall be served a notice, directed 
to the person to whom the writ is addressed, and pointing out the acts 
to be done by him in obedience to the writ, and the consequences d 
making default. 

As to the manner in which a writ of mandamus directed to several per»» 
is served, see Or. 41, r. 17; as to manner of effecting personal service; sec Or. 
47, r. 1. 



"^^t""" to writs 5. The person to whom a writ of Habeas Corpus is directed 

Corpus. shall, at the time and place specified therein, make his return to the 

writ, which shall be indorsed upon or attached to the writ, and .shall 

set out all the causes of the detention of the person named in the writ 

The return shall be filed. 

In Victoria a return to a writ may be on paper and need not be on parcb* 
ment ; In re Rowley, .3 V.L.R. (L.), 8. 

Return to Writ. — On motion for habeas corpus the Court will not ttb 
into consideration any arrangement between the prisoner and the Executive aa to 
special return on the writ, but will assume that the officer in whose custody tfct 
prisoner is will make a usual and proper return; In re Miliary 3 VV.W. & i^ 
(L.), 41. The sufficiency of a return to a writ of habean corp^is was discussed ia 
In re McDonald, 26 V.L.R., 332. 



Amendment of 
return. 

Q. Or. 82, r. 5. 



6. The return may be amended by leave of the Court or » 



Justice. 

As to power of the Court or a Justice to amend, see H.C.P. Act, sees, 2J, 
•24 ; Or. 24. 

Proceedings on 7. Upon the return of the writ the return shall be read, and a 

a Or. 82 r '^^^^tion shall then be made for the disposition of the j>erson therein 
named, or for amending or quashing the return. 

Fai^e Return. — It has been held in New South Wales that it is the righi 
and duty of the Court to issue a rule ex mero motu calling upon a respondent lo 
show cause why an attachment should not issue against him if it has reason to 
believe that his return to a writ of habeas corpua is untrue ; Ex parte ir<x?,2 
Legge's Reports (N.S.W.). 1475. 



Discharge 
without writ. 

q. Or. 82, r. 8. 



8. When an order to show cause has been made, the Court or 
Justice may, on the return of the order, direct the discharge or other 
disposition of the person in question without the issue of a writ d 
Habeas Corpus, and any such order shall be as effectual as if it had 
been made on the return of a writ. 
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Where a prisoner is before the Court on Itabeas corpus, though the writ 
was granted for another purpose, if the Court thinks the sentence of imprisonment 
illegal, it will discharge the prisoner ; In re TfiompHon, 1 W. & W. (L.), 24. 



ORDER XLIIL 
Committal for Contempt op Court. 

1. When a person is alleged to be guilty of contempt of Court, {;°!;j^o?SiV" ""* 
•committed in the face of the Court, or in the hearinc of the Court, the ^°"'^* 

* *=• Q. Or. 84, r. 1. 

Court may, by verbal order, direct him to be arrested and brought 
before it forthwith, or the presiding Justice may issue a warrant under 
his hand for the arrest of the accused person. 

When the accused person is brought l>efore the Court, the 
•Court shall cause him to be informed orally of the nature of the 
contempt with which he is charged, and shall require him to make his 
•defence to the charge, and shall after hearing him proceed, either forth- 
with or after adjournment, to determine the matter of the charge, and 
.shall make such order for the punishment or discharge of the accused 
person as is just. 

The accused person shall be detained in custody until the 
-charge is disposed of, unless the Court allows him to be discharged on 
bail. 

As to attachment and committal, see Or. 35 ; as to power of Court to 
punish contempts, see Jtul, Act, sec. 24 and note thereto, HuprUy p. 96. 

2. In cases other than those in the last preceding Rule men- in other ewes, 
tioned, application for punishment for contempt of Court shall l)e made ^* ^' ' '* 
by motion, upon notice to the accused person, for an order that he be 

-committed to prison for his contempt. 

As to disobedience of witness to order for attendance, see Or. 31, r. 3. 

3. The notice of motion shall specify the nature of the contempt *'<*"" o' notice. 
of which the accused person is alleged to be guilty. 

It shall be entitled in the cause or matter, if any, with reference 
to which the contempt is alleged to have l^een committed, or, if it is 
not alleged to have been committed with reference to any particular 
cause or matter, shall be entitled " The King against " the accused 
person, naming him. 

4. The notice of motion shall be served i>ersonally unless the Ser>ice. 
Court or Justice otherwise orders. ^" ^' ' '' " 

As to manner of effecting personal service, see Or. 47, r. 1. 
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Warrant. 

q. Or. 84, r. 5. 



CONTEMPT. 



ELC. RolM. 



5. When a notice of motion for the committal of a person for 
contempt has been filed, if it is made to appear to a Justice that tbe 
accused person is likely to abscond or otherwise withdraw himself from 
the jurisdiction of the Court, the Justice may by warrant under hii 
hand direct that the accused person shall be arrested and detained in 
custody until he gives security in such sum as the Justice directs to 
appear in person and answer the charge and submit to the judgment d 
the Court. 



The warrant shall be directed to the Marshal. 



As to security, see Or. 2o. 



Interrogatories 
may be 
administered. 

Q. Or. 84, r. 6. 



G. On the hearing of the motion the Court may order tbe 
accused person to answer on oath, within four days, interrogatories to 
be exhibited to him touching his contempt. 

The answer to the interrogatories shall be made by affidavit 



As to interrogatories and answers, see Or. 26 ; as to computation of tios, 
see Or. 45. 



Adjournment. 
Q. Or. 84, r. 7. 



7. When the accused pei'son is ordered to answer interrogatories, 
the hearing of the motion shall be adjourned for a sufficient time to 
allow the answer to be made and filed. 



Punishment : 
CosU. 

Q. Or. 84, r. 8. 



8. Ui)on the hearing of the motion the Court may impose a fine 
instead of ordering the accused pei'son to be committed to pri.son, or mav 
impose a fine in adtlition to ordering his committal ; and, when it 
imposes a fine, may order that he be imprisoned, or further imprisoned, 
until the fine is paid. 



Order of 
committal. 

Q Or. 84, r. 9. 



9. When the accused person is ordered to be committed to 
prison, the order of committal shall specify the prison to which he is to 
be committed. 



DiBcharife. 10. The Court may order the discharge of a person committed to 

Q. Or. 84. r. 10. pj-jj-Qn f^,. contempt notwithstanding that the time for which he was 
ordered to be committed ha.s not expired. 



Costs. 

q. Or. 84, r. 11. 



11. The costs of an application for committal shall be in tbe 
discretion of the (.'ourt, whether an order for committal is made or 
not. 



As to costs, see Jiui. Acty sees. 26, 27 ; Or. 46. 
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ORDER XLIY. 

The Marshal and other Officers charged with Service and 
Execution of Process. 

1 . The Marshal, and every other officer charged with the Procesu to be 

•^ ° returned. 

execution of process, shall return the process into Court if required by q. or. 89, r. i. 
the party by whom it is sued out. 

As to the appointment and duties of Marsiial, see Jnd. Aci, sec. 53 ; and 
of Deputy Marshal, sec. 54. 

The fees to be taken in the Marshal's office are to be the same as by the 
practice of the Supreme Court of the State in which the proceeding is taken or the 
act is done or authorized and required to be taken by the sheriff in respect of a 
like proceeding or act in a cause pending in that Court ; Rule of Court, Oct. 6th, 
1903. 

2. The return shall be made by filing the original process in the Male of rniakinf? 
Registry, with a certificate indorsed thereon or annexed thereto, and cf, c^. or. so, 
signed by the Marshal or his deputy, or such other officer as aforesaid, 

and setting forth what has been done under the process. 

3. When a writ of summons or other process is delivered to the Return of non 

^ est invent UH. 

Marshal or other officer specially appointed in that behalf for service q or. so, r. 3. 
upon any person, and the Marshal or officer is unable to find the 
person to be served, he shall, if so required by the party by whom the 
process was delivered to him, return the process into Court in the same 
manner as in the case of process of execution, with a certificate setting 
forth the inability. 

4 

4. No order shall issue for the return of any writ, or to bring in Return of writ. 
the body of a person ordered to be attached or committed ; but a J|-'y^'=^- ^' ^^^ 
notice to the Marshal by the solicitor of the party at whose suit the 

writ was issued, or the order for attachment or committal was 
obtained, or by the party himself if he sues or appears in person, 
requiring the Marshal to return the writ or to make his report or to 
bring in the body within a specified time, shall, if not complied with, 
entitle the party to apply for an order for the attachment of the 
Marshal. 

The time specified in the notice shall not \ye less than eight days. 

Any such notice may be given in vacation as well as at any 
other time. 

As to attachment of persons, see Or. 35 ; as to committal, see Or. 43 ; as to 
computation of time, see Or. 45. 
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TIME. 



H.C. Rules. 



Attendance of 
Mamhal in 
Court. 

q. Or. 89, r. 4. 



Or his officers. 

Cf., A.R. 1894, 
r. 105. 



5. The Marshal or his deputy shall attend all sittings of a Full 
Court, and all sittings of the Court for the trial of causes, and of any 
Justice of the Court when sitting in Court on any occasion when he is 
required by the Justice or Court to do so. 

6. Whenever, by reason of distance or any other sufficient 
cause, the Marshal or his deputy cannot conveniently execute any 
instrument in person, he shall employ some fit person as his officer to 
execute it. 



ORDER XLV. 



Exclusion of 
Sundays and 
Court holidays. 

Cf., E. Or. 64, 
r. 2. 



Time expiring 
on close day. 

Cf., E. Or. 04, 
r. 3. 



No delivery of 
pleadings in 
vacation. 

Cf., E. Or. 64, 
r. 4. 



Vacation not to 
))e reckoned in 
time for 
deliver)', &c., of 
pleadings. 

Cf., E. Or.64, 
r. 5. 



Time. 

1. When any limited time less than six days from or after any 
date or event is appointed or allowed for doing any act or taking any 
proceeding, Sundays and Court holidays shall not be reckoned in the 
computation of the time. 

As to Court holidays, see Or. 48, r. 4 ; as to reckoning time, see also U» 
Acta Interpretation Act 1901, sees. 36, 37. 

2. When the tune for doing any act or taking any proceeding 
expires on a Sunday or Court holiday, and by reason thereof the act or 
proceeding cannot be done or taken on that day, the act or proceeding 
shall, so far as regards the time of doing or taking it, be held to be 
duly done or taken if done or taken on the next day which is not • 
Sunday or Court holiday. 

Cf., the Acts Interpretation Act 1901, sec. 36 (2). 

As to Court holidays, see Or. 48, r. 4. 

3. Pleadings shall not be delivered or amended in vacation 
unless directed by the Court or a Justice. 

As to delivery of pleadings, see Or. 14, et seq, ; as to vacations, see Or. 4S, 
r. 3. 

When a declaration had been delivered in vacation, a judgment for pUin- 
tiffs, signed in default of plea by the defendant, was set aside ; Steiiyjrt v. Fit- 
gerald, 1 S.C.R. (Q.), 122. 

4. The time of the vacations shall not be reckoned in the 
computation of the times appointed or allowed by these Rules for 
filing, amending, or delivering any pleading, unless so directed by the 
Court or a Justice. 

The time of vacations is reckoned in calculating the time within which notice 
of motion for new trial must be served ; Appeal Rules, sec. 1, r. 21. As lo 
vacations, see Or. 48, r. 3. 
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5. The day on which an oi*der for security for costs is served, Jj^urit^.^foi^'"^ 
and the time thenceforward until and including the day on which the ^Ib© reckon^, 
security is given, shall not be reckoned in the computation of the time cf.. e. or. 64, 
allowed for pleading, answering interrogatories, or taking any other 
proceeding in the cause. 

As to security for costs, see Or. 25, r. 9, H seq. 

6. The Court or a Justice may enlarge or abridge the time for Power of Court 
doing any act or taking any proceeding allowed or limited by these ^Jjjlj^® JJ"^^ 
Rules, or allowed or limited for the like purpose by any order of the ci, e. or. 64, 
Court or a Justice, whether so allowed by way of enlargement or 
otherwise, upon such terms, if any, as the justice of the case requires ; 

and any such enlargement may be ordered although the application for 
the same is not made until after the expiration of the time originally 
allowed or limited. 

As to extension of time on appeal, see notes to Appeal Rules, sec. 1, r. 4. 

The Rules of the Supreme Court 1884 (Vic.) relate to procedure, and where 
they are speaking about time or fixing time they are speaking about or fixing time 
in relation to procedure, and they refer only to times fixed by the rules, not to 
times fixed by Statutes ; Wynne v. Ryan, 15 A L.T., 125. 

7. Service of pleadings, notices, summonses, orders, rules, and Time of day for 

service. 

other proceedings, shall be effected befoi*e four o'clock in the afternoon, cf., e. or. 64, 
except on Saturdays, when it shall be effected before twelve o'clock ^' 
noon. Service effected after four o'clock in the afternoon on any week 
day except Saturday shall, for the purpose of computing any period of 
time subsequent to the ser\ice, be deemed to have been effected on 
the following day. Service effected after twelve o'clock noon on Saturday 
shall for the like pui-pose be deemed to have been effected on the 
following Monday. 

As to service generally, see Or. 47 ; as to service of originating proceedings, 
see Or. 7. Reference to time in a Statute means in each State or part of the 
Commonwealth the standard or legal time in that State or part of the Common- 
wealth ; the ActH Interpretation Act 1901, sec. 37. 

8. When no proceeding has been taken in a cause for one whole Notice aft^r 

, delftv of one 

year from the time when the last procee<iing was taken, any party who .vear. 
desires to proceed shall, before taking any step in the cause, give a r. Vs. ' ^' * 
month's notice to every other party of his intention to proceed. When 
six years have elapsed from the time when the last proceeding was 
taken, no fresh proceeding shall be taken without the order of the Court 
or a Justice, which may be made either ex parte or upon notice. A 
summons on which no order has been made shall not be deemed a 
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proceeding within this Rule ; but notice of trial, although avoidt?d by 
non-entry or countermanded, shall be deemed such a proceeding. 

The term " month " means calendar month ; see AcU Interpretation Ad 
1901, sec. 22. 

In Victoria where a party proceeds to tax his costs after the lapse of ooe 
year since the last proceedings in the action, he must give the other side out 
month's notice of his intention to proceed with such taxation ; LontrQan v. Dixa^ 
21^ V.L.R., 8. An application for a receiver was held not to be a proceeding 
within the corresponding Victorian rule (Or. 64, r. 13) ; The Bank of Au4trf%Ji9m 
V. Whitehead, 2i V.L.R., 308. 

ORDER XLVI. 

Costs. 
Costs to be in 1, Subicct to the provisions of these Rules, the costs of uid 

the diacretion of •' *^ ^ 

the Court. incident to all proceedings in the Court shall be in the discretion d 

r. i. ' ' the Court or a Justice : Provided that, when any cause or issue is tried 

with a jury, the costs shall follow the event, unless the Justice by 

whom the cause or issue is tried, or the Court, for good cause otherwise 

orders. 

As to jurisdiction of High Court to award costs, see Jud Act, sec. 26. N« 
appeal as to costs except by leave, f6., sec. 27 ; as to costs in which the Conunoi* 
wealth or States are parties, t6., sec. 64 ; as to power of Justices to make rulesuto 
taxation, ib. , sec. 86 ; as to taxation and allowance of fees payable to barristen 
and solicitors, and review of taxation, see Rules of Court, Oct. 12th, 1903; as to 
security for costs, see Or. 25, r. 9, et stq. ; as to security on appeal, see H.C.Pt 
Act, sees. 35, 36, and note to Or. 25, r. 17. 

Costs in Discretion of Court. — The true construction of a corre^poDdiig 
Victorian rule was held to be that it was only intended to regulate the way ii 
which coats were to be dealt with when power was given to the Court, or 
independently of an Act of Parliament the Court had power to deal with costt; 
In re Anudndy 17 V. L.R., 108. Cf. also, note to Jud. Acty sec. 26. 

Refusal of Costs to Successful Partv. — Costs may be refused to » 
defendant where, while an injunction motion is i>endiug, he does the act sought 
to be restrained, and the motion is dismissed ; Smith v. Blacker, 3 V.L.R.(E-). 1: 
to a defendant who improperly neglects to answer letters l)efore action ; (hjirr t. 
Booth, 9 V.L.R. (E.), 160 ; Brttst v. Lindmy, S V.L.R. (E.), 232 ; to a pLonuff 
who has been guilty of misconduct with respect to the subject n>:ilter of th* 
action; Intjram v. India litthhtr d-c. Co., 24 A.L.T., 159; to a plaint if! on the 
ground that in a previous action brought by him against the defendant lie neglecwJ 
to join the CtUise of action in respect of which he has succeeded ; A'^//// v. WnUt, 
24 V.L.R., 929; to a plaintiff in an action against a defendant for using a label 
like his when the plaintift* could have ha<l an undertaking to discontinue it htiore 
the issue of the writ; liohtrlson c(* Sonfi v. Berhiim d: Co, Ltd., 2 Q. L.J., 173; » 
an appellant on a successful application of a prohibition owing to voluminous ami 
irrelevant atiidavits filed by him ; Rncai v. Ckrdand D. B.,Q Q.L.J., 213. Where 
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a defendant at the opening of plaintiff's case made a certain oiTer to submit to 
judgment which the plaintiff refused, costs only were given plaintiff to the time of 
the offer on the ground that the defendant was kept unnecessarily at the trial ; 
QueeiMland luvestmeM Co. v. Orimley^ 4 Q.L.J., 2*24. 

"Good Cause. '*— Where the conduct of a defendant, as disclosed by the 
evidence at the trial of an action with a jury, was such as to lead the plaintiffs 
reasonably to believe that they had a good cause of action, and to induce them to 
prosecute the action, it was held that there was "good cause" for depriving the 
<lefendant, though successful, of his costs ; Scottish iiympie Gold Miiua Ltd. v. 
Carroll, 190-2 S.R. (Q.), 311 (Griffith, C.J). Conduct on the part of a plaintiff or 
defendant calculated to injure or defraud the public, may constitute ** good cause " 
for depriving such party of his costs; p*:r Holroyd, J., in Wolft v. Lninj, 14 
V.L.R., 460. Where no fraud had been proved in an action for infringement of a 
trade mark, but the primary Judge was satisfied that the defendants had been 
guilty of incaution, it was held by the Full Court, on appeal, that **incaution " 
might be *' good cause " for depriving a party of his costs ; ih. In an action for 
libel a verdict for one farthing constituted "good cause" for depriving the 
plaintiff of his costs; (iannon v. White, 12 V.L.R., 589. The fact of nominal 
damages only being assessed in an action for malicious prosecution and slander 
was held not necessarily and in all circumstances to be " good cause " for depriving 
the plaintiff of costs ; Humhy v. Sutton, 14 V.L.R., 124. See also Johnxton v. 
Wilson, 5 A.L.R. (C.N.), 69 ; and Fox v. Tr^jiwith, 8 A.L.R., 232. 

Where the jury relieved the plaintiff from aspersions cast upon him by the 
libels complained of, yet the defendant had practically succeeded on ten causes of 
action out of twelve, this was held to constitute " good cause " ; Spt.iyht v. Si/mt, 
21 V.L.R.,atp. 682. 

There is an appeal on the question of whether there is any evidence of " good 
cause " ; ptr Griffith, C.J., Scottish Gold Jfin^a Ltd. v. Carroll, (1902) S.R. (Q.), at 
p. 316. Cf. also Oatinon v. Whit*;, 12 V.L.R.,r)89; l\'ol/e v. Lantj, 14 V.L.R., 
460. An appeal was also heard in BrUtiaiU G. M. Co. v. Crrirtn, 9Q. L.J., 144. 
Where in an action tried before a jury the successful party was deprived of his 
costs for "good cause,'' such costs exceeding £500, it was held that an appeal 
M'ould lie to the Privy ('ouncil against the judgment depriving such party of his 
costs; Wolfiy. Lanj, 10 A.L.T., 117. 

An application to deprive a succoMsful defendant of his costs in an action 
tried with a jury is in time if made before the Judge has exercised his discretion 
with respect to costs, although judmnent has been given in the action ; Scottish 
O'ympit G. M. Ltd. v. Carroll, (1902) S.R. (Q.), 316. 

Costs Fulix>w Event. — In an action for libel, tried before a Judge and 
jury, certain issues were raised on the pleading all of which were found by the 
jury in the defendant's favour; the defendant had also pai<l money into Court ; 
no application relative to costs had been made at the trial: If* Id, that the 
<Iefendant was entitled co all the costs of the action ; TompMit v. WUmoh, 12 
A.L.T., 52. A plaintiff may be entitled to the general costs uf an action for libel 
luktwithstiinding that the defendant has been successful on the great majority of 
c lunts, and that the ilamages awardeil on the other counts were only nominal; 
Smith V. Syme, 1 A.L.R. (C.N.), 33. 
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EvKNT. — The word ** event" means the conclusion of the whole matter or 
proceeding commencing with the writ of summons and ending with final judg- 
ment, and the costs M-hich follow the event include all costs legitimately incurred 
in the entire action — that is to say, the costs of any previous unsuccessfal trial, a 
well as the costs of the trial which led up to the event ; Lucas v. Mayor of Sowth 
Mdhmmi^, 12 V.L.K., 678. 

Second Trial. — Where a case is heard before a jury and the jarydiaagren 
and a second trial immediately takes place, costs are in the discretion of tbt 
Judge. Costs of both trials were granted by Griffith, C.J., to a sncceafftl 
defendant ; McCafftrty v. Gregory , Queensland Dig., col. 54. Semble, the costs of 
a second trial will only be granted when the circumstances of the case are nicb 
that any jury might reasonably disagree ; Sfantnix v. Hoioard Smith d: San*, ik 
When the jury are unable to agree the successful party is not entitled as a matter 
of right to the costs of the first trial ; Beady v. Byme^ 2 Q.L.J., 8. 

** Where the first trial has resulted in a disagreement of the jury, and where 
the jury have agreed in the first trial, but their verdict has been set aside, it 
think that in both these cases the costs follow the event unless application be made 
to the Judge at the trial, and the Judge, for good cause shown, shall othenrin 
order ; " per Full Court (Vic), 12 V.L.R., at p. 681. 

Two Actions.— The fact that a plaintiff in an unsuccessful action by himtetf 
and his wife for injury to her failed to add his personal claim for damages, Moi 
in a subsequent action against the same defendant recovered a substaotial 
amount in respect of that claim, may be a sufficient reason for depriving him of 
his costs of the second action. A. and his wife brought an action against 6. lor 
damages for injury to the wife caused by B.'s negligence. The jury gave a verdict 
for the defendant. Subsequently A. brought an action against B. in respect d 
the same subject-matter for injury caused to A. himself. The jury awarded sub- 
stantial damages : Held, thas A. was entitled to costs, but that the defendanti 
costs in the first action should be taxed as between solicitor and client, and should 
beset-off as against A. 's costs in the second action ; Nolly v. WaJsh^ 24 V.LR, 
929. 

{Several Causes of Action'.— In an action where several causes of actios 
are joined the Judge has power to enter up judgment on any one cause as to 
which the jury have agreed, althou({h as to tiie remaining causes of action the 
jury have been unable to acjree, and has power under Or. 65, r. 2 (Vic), to awsrd 
the successful party the costs of that particular Issue on which the verdict bti 
been given ; Speight v. Sym*', 20 V.L.R., 107. 

Payment of Costs bv Scccessful Party. — Where an action is tried by » 
Judge without a jury, and the plaintiff recovers a nominal sum only, he mayli^ 
ordered to pay the whole of the defendant's costs ; Vaie v. Xichoff, 1.3 V. L. R., UT. 
In Wan- v. Opie, 3 A. L.R. (C.N.), 81, Williams, J., intimated that if he had power 
he would order the defendant, for whom he found, to pay plaintiffs costs, awl 
referred to Fof<fer v. O.X. BaUway Co., 8 Q.B.D., 515; Dick v. Y^ato*, 18 CD., 
76 ; and feeling he was bound by these authorities, entered judgment for toe 
defendant without costs. 

A plaintiff who partially succeeds on a minor issue in an action iuvolvinf 
other issues relating to large and important questions as to which the plaintiff i^ 
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unauccessf ul, may be ordered to pay the costs of the action, although he is entitled 
to the costs of the issue on which he succeeds ; Oray v. L. SUvtiison <Sff Sons Ltd., 
•25 V.L.R.,476. 

Defendant paying Costs of Co-defendant.— 0«/<f re, whether the Court 
can order one of two defendants to pay the costs of all parties in a case where both 
defendants are equally liable to the plaintiff; Murdoch v. Oreer, 17 W.N. (N.S.W.), 
1. In Knifjhf v. Btlfy 13 V.L.R., 878, it was held the Court could order a defend- 
ant to pay a co-defendant's costs of action. 

{Several Parties having same Interest. —One set of costs only was 
allowed ; }VaIia<:€ v. Wailace, 24 V.L.R., 859. See also Chadwick v. McMtdUn, 
19A.L.T., 1*22; for a case in which certain costs of one of two defendants were 
disallowed on the grounds that the defendants had severed their defences without 
sufficient reason — their being no conflict of interests and nothing to prevent one 
solicitor acting with consistency for both — and that it would not be equitable to 
compel the plaintiflf to pay the extra costs occasioned by such severance. 

Solicitor Ordered to Pav. — A Judge has power to make an order that 
the solicitor of the plaintiffs pay the defendants their costs, if satisfied that the 
actions wouhl not have been brought against the defendants but for champertous 
agreements ina<le between the solicitor and the plaintiffs ; Reilly v. the Melbourne 
Tramtray and Omnibus Co. Ltd., 19 V. L.R., 461. A solicitor who foments 
litigation in order to serve a purpose of his own is liable to pay the costs of that 
litigation if he knows that it is frivolous and vexatious, and brought mala Jide 
without any expectation of a favourable result, and merely to make costs or 
aDQoy. But where a solicitor believes that his client has a good cause of action 
and acts otherwise fairly, he cannot be made liable for costs merely because he has 
an object of his own to serve when he advises his client to take proceedings ; In 
re O'Brkn, 21 V.L.R., 100. 

Amendment. — Where amendments are allowed which will cause the action 
to proceed at some length with regard to matters not charged against one of 
several defendants, the costa of such defendant with respect to such amendment 
should l>e left to the judge who tries the case ; McLfod v. Ilenty, 25 V. L.R,, 648. 

Defence and Counterclaim. — Where in an action, judgment is ordered to 
be entered for the defendant on the statement of claim, without costs, and for the 
defendant on iiis counterclaim, with costs, the defendant, on the taxation of his 
costs of the counterclaim, is entitled to all such costs as were necessarily incurred 
for establisliing the counterclaim, even if part of them went to and established tiie 
defence ; Lloyd v. Looker ^ 20 V'.L.R., 468. In an action where there is a claim 
and a counterclaim, not in the nature of a setoff, and the plaintiff succeeds upon 
his claim and the defendant on his counterclaim, the claim and the counterclaim 
■hottld for the purpose of entering judgment and taxation of costs be treated as 
separate actions, and judgment should be entered, with costs, for each party for the 
amount recovere<l by him on his claim an:l counterclaim respectively. The costs 
of any issue of the counterclaim on which the defendant has failed should be borne 
by him, and costs common to both claim and counterclaim should be apportioned ; 
Bank of Victoria v. Syimot, 11 V.L.R., 598. But compare r. 7, infra. 

Party added to Action. — Where a party has been added Ut an action, 
and may, in consequence thereof, be prejudicially bound by the decision, in such 
ii.c. 26 
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COSTS. 



H.C Rulei. 



C'osts of issues 
to follow event. 

Cf..E. Or. 65, 
r. 2. 



actioD, he is entitled to costs if successful ; Wili^i v. The TrufUee^ Execntwif wl 
Agency Co. Ltd., 25 V.L.R., 391. 

Alternativk Order.— Semble, per Griffith, C.J., where co8t« are ordered 
to be paid by defendant to the plaintiff, and, in the event of the plaintiff beiag 
unable to recover such costs from the defendant, to be paid out of a fund, lb 
return of nulia bona to a writ oiji. fa. issued against the defendant for the costiii 
sufficient proof of the plaintiffs inability to recover, so as to let him havereooom 
to the fund ; In re Xeria, 1902 8.R. (Q.), 33. 

Adjournment of Trial.— In West Australia it ifvas held that on an appfi- 
cation for adjournment the Court has no power to make the payment of costii 
condition precedent unless special circumstances be alleged in the Court ; Walda 
V. Batemau, 5 W. A.L.R., 83. Where a plain tiff obtains an adjournment withl«n 
to amend by adding necessary parties, he should pay the costs of the day ; Tippai 
V. Richdieu, 18 V.L.R., 772; cf. also, Falkiiujkam v. IlaHnnoit, 24 V.L.R., TM- 
Where a plaintiff who intended to appear in person was absent when the caseiv 
called on, owing to its coming on unexpected!}', the Court allowed the plaiudff^ 
father to apply for an adjournment, and granted it on the plaintiff's father oaikr* 
taking to pay the costs of the day ; Lucas v. Meagher, 13 W.N. (X.S. W.), 67. 

Appeal as to Costs. — Where costs were entirely within the discretion d 
the Judge, it was held that the decision could not be reviewed ; Cottroy v. A'mt 
(1902), S.R. (Q.), 20. See also, note to Jml. Act, sec. 27. 

2. When several issues, whether of fact or law, are raised in • 
cause, the costs of the several issues respectively, both of law and &ci 
shall, unless otherwise ordered, follow the event. 

3. When a cause is removed from an inferior Court which W 



CosU of cause 

removed from .,..., - i r^ y t 

inferior Court, jurisdiction HI the causc, the costs m the Court below shall be costs ifl 

B. Or. 65, r. 3. . t 

the cause. 



As to removal of causes generally, see Jttd. Act, sec. 40, et i»eq. 
certiorari, see Or. 41, rr. 1-12. 
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Cohts of solicitor 
^arrlian ad 
liUm. 

Cf., E. Or. 05, 
r. 13. 



Cost« out of 
estate. 

K. Or. 05, r. 14a 



4. When a solicitor acts as the guardian ad litem of an infml 
or is appointed to be guardian ad litem of a person of unsound mind, in 
any cause or matter, the Court or a Justice may direct that the cost* 
to be incurred in the pcrfoiTaance of the duties of such office shall be 
borne and paid either by the parties to the cause or matter, or someti 
them, or out of any fund in Court in which the infant or person d 
unsound mind is interested, and may give directions for the i-epayment 
or allowance oi such costs as the justice and circumstances of the cise 
require. 

As to appointment of guardian ad litem, see Or. 2, rr. 12-16. 

5. The costs occasioned by an unsuccessful claim or unsuccessful 
resistance to any claim to any property shall not be paid out of tbc 
estate unless the Court or a Justice so orders. 
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An executor's right of recourse to his trust estate for costs incurred by him 
qud executor, is a right arising from the nature of the contract between himself 
&nd the author of his trust, and one which can only be lost by such inequitable 
conduct on his part as may amount to a culpable neglect or violation of his duty as 
executor; Corigan v. Farrelli/f 7 Q.L.J., 105. . 

As to practice as to enforcing solicitor's lien over fund in Court, see In re 
JFtyrbtM, 6 Q.L.J. , 2G. 

6. When some of tlie persons entitled to a distributive share of Distribution not 

to be delayed by 

A fund are ascertained, and difficulty or delay has occurred or is likely ditficuities as to 

•^ "^ "^ some shares. 

to occur in ascertaining the persons entitled to the other shares, the e. or. C5, r. i4c. 
Court or a Justice may order or allow immediate payment of their shares 
-to the persons ascertained without reserving any part of those shares to 
Answer the subsequent costs of ascei-taining the persons entitled to the 
other shares ; and in any such case such orders may be made for the ascer- 
tainment and payment of the costs incurred down to and including 
such payment as the Court or Justice thinks just. 

7. When in any cause or matter any sum of money is ordered to setoff of dam- 
be paid by one pai-ty to another, whether for debt, damages, or costs, in same cauw 
and in the same cause or matter the party to whom the sum is to be ^f g. o. 65 
paid is ordered to pay any sum, whether for debt, damages, or costs, to ^' ^*' 

ihe party by whom the first-mentioned sum is to be paid, one of the 
sums shall be set-off against the other without any order for that 
purpose, and the balance, if any, shall be payable by the party by whom 
the larger sum is ordered to be paid, and to the other party. 

As to the costs of different issues following the event, see r. 2, ^tttpra ; as to 
«et-off in different causes of matter, see r. 8, infra ; as to set-off, see Cox, Doidiwj 
ds Co. V. Jontfiy 4 Q.L.J., 61. 

Seveual Issues. — Where judgment was entered for the plaintiff for 
dainagr« and costs on certain issues on which he succeeded, and for the defendant 
on the issues on which he succeeded, it was held that, on taxation, the costs 
allowed to one party should he set-off against the costs and damages allowed to 
ihe other party ; Sptiyht v. St/me, 20 V.L.R., 393. 

8. Money recovered by one party against another party in any setoff in differ- 
cause or matter shall not be set-off against money recovered by the matter*. 
latter party against the former in another cause or matter, except '^' ***" ^^' '• ^■-• 
subject to the liens of their respective solicitors upon the sum so 
recovered, but may be set-off subject to such liens. 

In Kintj v. A.J.S. Bank, 4 Q.L.J., 71, it was held that certain judgments 
4;ould not be set-off, and even if they could have been the Court would not, under 
the circumstances, have alloweil it, except subject to the lien of the plaintiff's 
jM»licitor for his cosu ; tee also Carroll v. Jtimen, 10 Q.L.J., at p. 61. 
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Sddentai ^' ^^^^^ ^^ Court OF a Justice otherwise orders, the costs oft 

applications. motion or application in a cause shall be deemed to be part of the coii 

Q. Or. 91, r 13. 

of the cause of the party in whose favour the motion or apphcation k 
deteririncd, unless the motion or application is unopposed, in whkfc 
case the costs of both parties shall be deemed to be part of their o(»Ji 
of the cause, unless the Court or a Justice otherwise orders. 

Co«t«^of motion iQ. When a motion or application or other proceeding is ordered 

not disposed of. ^*- * ° 

Q. Or. 91, r. 14. to stand over to the trial, and no order is made at the trial as to tk 
costs of the motion, application, or proceeding, the costs of both partki 
of such motion, application, or proceeding shall be deemed to be part rf 
their costs of the cause. 

As to costs reserved, see r. 11, infra. 

Cost* resened. 1 1 . When the costs of any motion or application or other pn- 

Q. r. , r. o. gg^ing |j^ ^ cause or matter are reserved by the Court or Justice, do 
costs of such motion, application, or proceeding shall be allowed » 
either party without the order of the Court or Justice. 

Costewhen 12 When for anv reason the further prasecution of any «*« 

further pro- " '^ ' 

ceeding:* become q^ matter becomes unnecessary except for the purpose of determiiiinsb 

unnecessary. j r r i -^ . 

q. Or. Di, r. 16. whom the costs of the cause or matter should be paid, any party mij 
apply to the Court or a Justice to determine that question, and th^ 
upon the Court or Justice may make such order as is just. 

Costs of 1 3. When a partv takes proceedings of an unnecessarily expensive 

unnecessarily r . x- cj .^ r 

expensive character, the Court may order the costs incurred by the proceedini^ 

proceedinjf!*. ' j -^ r > 

Cf., E. Or. 05, SO far as thev are in excess of the costs whicli would have been inoarwl 

r. 11. *^ 

Q Or. 91 r 17. ^Y Proceedings of a less expensive character, to be borne and paid bj 
tlie party by whom the proceedings are taken, although he is otherwise 
entitled to the costs of the cause or matter. 

Where the relief could have been obtained by a special case and the »ppe- 
lant proceeded V)y way of mandamus, the costs were limited to tho8e of a spectfi 
case ; /*. v. Licfusiiig Justices of Xorth Brif(banty 6 Q.L. J., 9o. Where an applies 
tion was made by motion which could have been made by summons, the applicis: 
though successful was only allowed the costs which would have been incurred by 
proceeding by summons ; Trickty v. Maynard, 5 Q.L.J., 115. 

ORDER XLVIL 

Service. 

Personal 8er\icf. 1. When any document is required to be served personally, 

r'^/^" ^*''"^'' service shall, unless otherwise provided by Rules of Court, l)e effecttii 

by delivering to the person to be served a copy of the document to be 

served, and, if that document is not the original document, at the same 
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time showing him the original if he so requires, or by delivering to him 
an office copy of the document to be served. 

As to service of originating proceedings, see Or. 7 ; as to service out of the 
Jurisdiction, see Or. 7 ; as to delivery of pleadings, see Or. 14, r. 7 ; as to time of 
day for service, see Or. 45, r. 7. 

2. In any case in which personal service of any document is Substituted 
required by these Rules or otherwise, if it is made to appear to the (,, ^ qj. ^ 
Court or a Justice that prompt personal service cannot be effected, the ^' ^' 
Court or Justice may make such order for substituted or other service, 

or for the substitution of notice for service, by letter, public advertise- 
ment, or otherwise, as is just. 

Service so effected in accordance with any such order shall have 
the same operation as personal service. 

As to substituted service of originating proceedings, see Or. 7, rr. 8, 9. 
In Victoria it was held that substituted service of an order nisi to review a 
decision of justices may be allowed. It would appear that the Court has a general 
jurisdiction to make such an order ; McManamuy v. /?o*», 23 V.L.R., 89. 

3. When it is intended to enforce obedience to a judgment or service of 
order by process of attachment, the judgment or order must be served ordere. 
personally upon the person against whom the process is to be sought. ^'i.^* ^'* ^^' 

Except as aforesaid, personal service of a judgment or order shall 
not be necessary, nor need the original be shown unless recjuired by the 
party served. 

As to attachment and committal, see Or. 3a, Or. 43 ; as to service of order 
being necessary, see Anderwn v. Anderson, Queensland Dig., col. 12. 

SuBSTiTDTED SERVICE.— Although rule 39 of the Equity Rules (N.S.VV.) 
requires personal service of an order which it is desired to enforce by attachment, 
the Court will permit substituted service of such an order where reasonable efforts 
have been made to effect personal service, but without success, mi consequence of 
the party avoiding service ; Matthews v. Halloran, 20 W.N. (N.S.W.), 36. 

4. Any document of which personal service is not prescribed by Mode and time 

. , , -^ , 1 11 1 /». . 1 1 .^ , « « , of service when 

an Act or by these Rules, shall be sumciently served if left within the "oi i»erK)nai. 
prescribed hours, if any, at the address for service of the person to be r/o.^' ^' ^' 
served as defined by these Rules with any person resident at or belonging 
to that place. 

As to the indorsement of address for service, see Or. 1, rr. 3, 4 ; as to time 
of day for service, see Or. 45, r. 7. 

5. Notices sent from any office of the Court may be sent by post ; service of 
and the time at which the notice so posted would be delivered in the Court. 
ordinary course of post shall be considered as the time of service thereof, ^' ^^' ®"' '" ^' 
and the posting thereof shall be a sufficient service. 
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Sen ice wl:f ii no 
appenranoe r-r 
no addretts fc r 
service. 

Cf., E. Or. (7, 
r. 4. 



SERVICE— SITTINGS. 



H.CBiiki. 



Sen'ice upon 
eolicitor of party 
formerly apptar- 
ing in person. 

E. O. 67, r. 7. 



8er>icc not to I e 
effected on 
Sunday, Good 
Friday, or 
Christmas Day. 

A.R. ISM, r. lo;{. 

E. Or. 67, r. 12. 

Affidavits of 
serA'ice. 

E. Or. 07, r. 0. 



G. Wlien no appearance has been entered for a party, or wh«i 
party or his solicitor, as the case may l)e, has omitted to give an addiw 
for service as required by these Rules, all documents in i*espectof whitl 
personal service is not prescriljed by an Act or by these Rules may be 
served by filing them in the Registr}'. 

Any document so filed shall be stuck up in the Registry, aad 
shall remain so stuck up for fourteen days. 

As to delivery of pleading by filing, see Or. 14, r. 7 ; as to compuutioi d 
time, see Or. 45. 

7. When a party after having sued or appeared in person hft 
given notice in writing to the opposite party or his solicitor, through i i 
solicitor, that that solicitor is authorized to act in the cause or mttttr 
on his l)ehalf, all documents which ought to be delivered to or send 
upon the party on whose l)ehalf the notice is given shall thereafter 1* 
deli veiled to or served upon that solicitor at the address given in the 
notice. 

A defendant who has appeared in person cannot be represented obuIi 
notice in writing of the employment of a solicitor has been served on thd oppoBit 
partv ; A damn v. A damn ^ 7 A.L.T., 82. There is nothing in the rules requiriic 
that notice given through a solicitor by a party after having appeared in penoi, 
that such solicitor is authorized to act in his behalf shall be filed. It is suffidctf 
if "notice in writing'' be given "to the opposite party or his solicitor:' 
TAelimann v. Foott^ 1 A.L.K., 16. 

8. No instrument, except a warrant to arrest property in a 
action in rem, shall be served on a Sunday, Good Friday, or Christnjii 
Day. 

9. Aflidavits of service shall state the time when, the pl*« 
where, the jxTson by whom, and the manner in which, the service «.« 
eflected. 

As to alhdavits geiieruUy, see Or. 32 ; as to affidavit of service of sul»prt*. 
see Or. .*>!, r. 16. 



ORDER XLVIII. 

SiTTiNr;s AND Vacations. 

Full Court. 1. Sittinics i>f a Full Court shall be held in each vear on davsi<> 

r/v/" ^^' ^'^' be appointed for that year l>y Rule of Court, and on such other dav>k' 
(^ Or. 9-2, r. 1. are specially appointed by Rule of Court. 

Any act or proceeding which by any Act or practice is requiit-i 
to be done or taken in or witli reference to terms sliall l>e done or taken 
in or with reference to the sittings of a Full Court annuallv apjKunted 
as aforesaid. 



I 
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As to Full Court generally, see Jud, Act, sec. 19, tt aeq, ; as to places where 
Full Court sits to hear appeals, see Rules of Court, October 12th, 1903. 



Sittings of the Court before single Justices shall, if there is sittings before 

single Justices. 
Q. Or. 92, r. 2. 



any business to be transacted, be held at such places and on such days 



as are appointed by Rule of Court, and on such other days as a Justice 
thinks fit to sit in Court. 

3. There shall be two vacations in each year, the winter vacation Long vacations. 
of four weeks, beginning on a day in June to be annually appointed by ^'^' ^- ^^' ^* 
Rules of Court, and the summer vacation of eight weeks, beginning on 

a day in December to be annually appointed in like manner. 

Pleadings must not be delivere<i or amended in vacation ; Or. 45, r. 3. 
Vacation is not to be reckoned in the time for filing, amending, or delivery of 
pleadings ; ib. r. 4. 

In Victoria ^the Court has power to sit during vacation to transact business 
if the exigency of the public business requires it ; S flight v. %»if, 20 V.L.R., 107. 

4. The following days shall be observed as holidays of the Court, Holidays. 
that is to say : — New Year's Day, Good Friday, Easter Eve, Easter rr.' '2, 6. '* ' 
Monday, Easter Tuesday, Christmas Day, the three days following 
Christmas Day, the Birthday of the Sovereign, the Birthday of the 

Heir Apparent, and such other days as are appointed by Rules of 
Court. 

5. The several offices of the Court shall be open on every day in office hours. 
the year except Sundays and Court holidays, and shall be open from ^^^"^y^- ^' 
nine o'chxik in the forenoon until four o'clock in the afternoon, except 

in the vacations, when they shall he open from nine o'clock in the 
foren(X)n until one o'clock in the afternoon, and except on Saturdays 
when they shall close at twelve o'clock noon. 

ORDER XLIX. 

General Provisions. 

/. Senh : Process : Office Copies. 

I. The Great Seal of the Court shall Ije aftixe<l to all Com- r»e of Great 
missions issued by authority of the Court or a Justice, whether under ^,, ^^ ^y^ j^. 
the authority of an Act or of Rules of Court, to all exemplifications of '' "' 
proceedings in the Court, to all writs of Certiorari, Mandamus, Pro- 
hibition, and Habeas Corpus, and writs of inquiry, and to all documents 
issued from the Court for use beyond the Commonwealth, not being 
writs or other documents for service on a party to a cause, and to such 
other documents as tlie Court or a Justice in any case directs. 
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H.C Rules. 



Office Seal. 

Cf., Q. Or. 87, 
r. 4. 



Sealing writs, 

Cf., Q. Or. 87, 
r. 10. 



Office copies. 

Cf . Q. Or. 87, 
r. 13. 



Non-conipliauce 
with Rules not 
to render 
proceedings 
void. 

E. Or. 70, r. 1. 



As to the seal of the High Court and duplicate thereof, see H.C.P. Act, 
sec. 3 ; as to the use of the seals, see ib., sec. 4 ; as to office seal, see r. 2, in fin. 

2. At every Registry there shall be kept a Seal, called the 
Office Seal, which shall bear the words " High Court of Australia,** 
and also the word ** Registry," prefixed by the word " Principal " in 
the case of the Principal Registry, and by the name of the place at 
which the Registry is situated in the case of a District Registry. 

The Office Seal shall be affixed to all writs, process, judgments, 
and orders and to all other documents which are authorized to be 
sealed, except as provided by the last preceding Rule. 

3. Any person desiring to sue out any writ, proces.**, or com- 
mission, authorized by an Act or by Rules of Court may prepare it, 
and present it to a Registrar for issue, and^ if it appears that the 
document is in proper form, and that the person presenting it is 
entitled to sue it out, the Registrar or his clerk shall sign it and seal it 
with the proper seal, and it shall thereupon be deemed to be issued. 

As to use of seal, see H.C.P. Act, sec. 4. 

4. Any person entitled to have a copy of any record of ilie 
Court, or of any document filed in a Registry, may apply to the 
Registrar for an office copy thereof, and the Registrar shall thereupon 
cause a copy of the record or document to be made and examined, and 
to be marked with the words "Office Copy," and sealed with the 
Office Seal. Every sudi copy shall be deemed to be a ccrtifie<l copr 
within the meaning of any law relating to certified copies. 

As to the fee payable for otiico copies, see Rule of Court, Octol*er tiih, 
1903, sub-title "Copies." 

J. (Jeneral, 

5. Non-compliance with any Rule of Court, or with anv rule of 
practice for the time being in force, shall not render anv proceeilings 
void unless the Court or a Justice so directs ; but the pr<.Kee<lin5Xs may 
be set aside either wholly or in part as irregular, or amended, or 
otherwise dealt with in such manner and upon such terms as the Court 
or Justice thinks tit. 

No proceediugs are invalidated by any formal defect or by any irregularity, 
see H.C.P. Act, sec. 24 ; as to amendment, i6., sec. '23, Or. 24. 

iRRKorLARiTiFS.— An irregularity merely cau be amended under this order, 
but not a nullity ; Baxter cO Co. v. Hill d- ChrUtie, 22 V.L.R., 226. ."^ee also u 
to distinction between irregularity and nullity ; Brandon v. Bontlf^ 3 S.C.R. (Q.I, 
12. 
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The following irregularities have been held to be carable : —The omission in 
an affidavit of a note stating on whose behalf it is filed ; CheMcr v. Varty, 23 
V.L.R., 28; Bndduck v. Clarke, 6 A.L.T., 46 ; in an application for final judg- 
ment, where two days clear had not elapsed between the service of the affidavit 
in support and the return day of the summons, as by rule of Court required ; 
Roberta v. British Bank of AuAtraJasia^ 17 V.L.R., 355; Edgcvmhe v. Taylor , 8 
A.UT., 14. 

The following were held to be cases of irregularity only :— The omission in 
the copy of a writ of summons of the name of the police magistrate who signed 
the original writ and the day of the month ; StvU v. Heath, Knox Reports 
(X.S. W.), 359 ; a writ of ca. re. issued under the hand of a commissioner, but with- 
out his seal ; Mulligan v. Burnett, 2 S.C.R. (Q.)» 29 ; a writ of summons tested as 
of a day later than the date on which it was served ; Hadley <fe Co. v. Henry, 21 
V.L.R., 646; a writ of summons in which the time limited for appearance &c., 
was incorrectly stated ; Scougall v. Park d- Lacy Co. Ltd. (1902). Q. W.N., 23 ; 
an application made on summons to a Judge instead of by notice of motion ; 
Alliance Contracting Co. Ltd. v. Btissell, 23 V.L.R., 545; the heading of an 
an application under sec. 218 of the Supreme Court Act 1890 (Vic), not beinc( in 
the name of the solicitor ; In re Xtighbour, 23 V.L.R., 459 ; an omission to set out 
the plaintifif's place of residence in a specially indorsed writ ; Xoall v. Billing, 18 
V.LR.,576. 

Where a judgment was signed upon default of appearance one day before 
the time limited for appearance had expired, such judgment and execution issued 
thereon were set aside as irregular. An irregularity of this nature is outside the 
rules, and cannot be cure<l ; Pace v. Xeil, 19 V.L.R., 393. 

6. An application to set aside any proceeding for irregularity Application to 
shall not be allowed unless it is made within a reasonable time, or if irreguUrity, 

' when allowed. 

tlie party applying has taken any fresh step after knowledge of the e. Or. 70, r. 2. 
irregularity. 

Fresh Step. — Where a defendant had entered an appearance to a writ in 
which a cause of action had, without leave, been joined with an action for eject- 
ment, it was held he had taken a *' fresh step," and could not afterwards 
have the writ set aside or amended; McMillan v. Wood, 21 V.L.R., 661. An 
appearance imder protest does not waive any irregularity there may be in the 
writ; Hadhy tt- Co. v. Henry, 21 V.L.R., 646. A defendant who, with know- 
ledge that the plaintifif had filed a memorandum of the close of pleadings too 
soon, obtained an order for the discovery of documents, was held thereby to have 
taken a " fresh step," and waived his right to object to the irregularity ; Bussell 
V. McLeofl, 23 V.L.R., 543. 

Irregularities were held to be waived in the following instances : — By the 
i%ppearance of the defendant's attorney on taxation, where the plaintiff signed 
judgment after a verdict before the time limited by rule 1 of Rf-g. Otn. ; Howell 
V. Xteld, 17 W.N. (N.S. W.), 64 ; by the consent of counsel for the defendant to 
the previous adjournment of a motion to make a rule nisi for attachment absolute 
where the affidavit of service of the rule nisi did not state that the original rule 
was shown to the defendant ; Baird v. Ah Hung, 15 W.N. (N.S. W.), 126. See 
farther authorities — Bolin and Innes, Supreme Court Practice, N.S. W., p. 417. 
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IRREGULARITIES. 



H.C. Rules. 



Form of Summons. — A summons to set aside a proceeding on the gnnuid 
of irregularity should specify the irregularity complained of ; Sajxuje v. Sindair, 
14 W.N. (N.S.W.), 114. A summons to set aside a judgment, on the groud 
that it was irregularly signed, did not state the irregularity complaiued of, bst 
referred to an affidavit in which it was stated. Owen, J., held that the sammoai 
should have specified the irregularity complained of, but as that clearly appeared 
in the affidavit, an amendment of the summons was allowed ; Schneider v. Sdi^rf 
(No. 2), 19 W.N. (N.S.W.), 60. 

In cases not 7. When a party desires to take any step in a cause or matter, 

provided for. f J J f 

Justice may in ve and the manner or form of procedure is not prescribed by Rules erf 
Court, or by the practice of the Court, the party may apply to a 
Justice for directions, and any step taken in accordance with tbe 
directions given by the Justice shall be deemed to be regular and 
sufficient. 

This rule is taken from the introductory part of the Qneenaland Rules d 
Court, October 10th, 1900. 



directions. 



Solicitor to act 
for party. 



Forms, 



8. Whenever by Rules of Court any act is required to be done 
by, or to, or with reference to a party, then in the case of a party who 
sues or appears by solicitor, the act shall be done by, or to, or with 
reference to, his solicitor, unless it is expressly provided that it shall 
be done by, or to, or with reference to, the party in person. 

9. The Forms in the Appendix to these Rules shall be used for 
the purposes to which they are respectively applicable, with such 
variations as circumstances require. 
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PART IT.— APPELLATE JURISDICTION. 

APPEAL RULES. 

SECTION I. 
Appeals from Justices of the High Court and New Trials. 

/. Appeals, 

1. Appeals to a Full Court from judgments of Justices of the Appeals to be by 
High Court, whether in Court or Chambers, shall he by way of inR. 
rehearing. rr. E. or. m, 

Appellate jurisdiction of the High Court shall be exercised b}- the Full Court : 
Jud. Art, seer. 20; as to quorum of Full Court on appeal from a Justice of the 
High Court exercising original jurisdiction, see i7/., sec. 19 ; as to decision of Full 
Court in case of difterence of opinion, see ih., sec. 23 ; as to appeals with respect 
to costs, s.ee //>., sec. 27 ; as to jurisdiction of High Court to hear and determine 
appeals from Justices of the High Court in Court or Chambers, see i7>., sec. 34 ; 
us to reserved judgments, see i6., sec. 14 ; as to power of Full Court to receive 
further evidence, see r. 9, iufra ; as to expediting hearing, see r. 27, infrft ; as to 
inspection by a Justice of property or thing when cause or matter is on appeal, see 
Or. 37, r. 2. 

Keiikaring Questions of Fact. — As to application for new trial of cause 
heard before a Justice without a jury, sec r. 18, ivfra. Where a case has been 
tried l>y a Judge without a jury, and he has given judgment without making any 
special finding on the facts, the procedure of a party dissatisfied therewith is to 
appeal under Order 58 (Vic.) ; Solomon v. Jarviti, 12 V.L.R., 70. 

The Court huR decided again and again that it will abstain not only from 
overiuling the primary Judge, but even from considering with any great care 
whether it would have arrived at the same conclusion as he did upon questions of 
fact ; Cotonial Bank of AuHtraiaxia v. A'err, lo V.L.R., at p. 320. An appellant who 
appeals on questions of fact from the decision of a Judge sitting without a jar}' 
has to satisfy the Full Court convincingly and conclusively that tiie inferences of 
facts which the learned Judge has drawn are not only wrong but entirely 
erroneous* ; .S/*e;>^ar(i v. Pentjla^e, 18 V.L.K., 180; Kotbcke w Middltmi'^H^ 11 
V.L.R., 472 ; Gniy v. L. StfvatHon d Sons Ltd., 2o V.L.K., 476. 
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Where a party appeals from a decision of a Judge sitting without a jury 
upon a question of fact, as to which there was contradictory viva voct evidence, it 
is the duty of the appellant to satisfy the Court of Appeal that the decision of the 
Judge was clearly wrong. SembU, this principle may be modified where the oral 
evidence and the finding are opposed to the documentary evidence, or where the 
evidence was wholly or in principal part taken in writing on commission : Htaley 
V. Bank of New South Wales, 24 V.L.R., 094. 

Where a case has been tried by a Judge without a jury, the Full Court has 
jurisdiction to set aside the finding and judgment, and to give such a judgment 
as ought to have been given by the Judge, or to order a new trial. Bat the Court, 
under the present system and practice, adheres to the principle laid down and 
followed under the old system, that it will not interfere with a finding of fact by 
Judge or jury, unless such finding be clearly shown to be wrong ; Half v. Tfu 
New Zealand Stone Company Limited, 12 V.L.R., 335. 

Where there are conflicting probabilities which render it a question whether 
the Judge might not have reasonably come to the conclusion at which he arrived, 
his verdict will not be disturbed; Warhiirt^n v. Altmon, 11 A.L.T., 170. The 
Judge who tries a case without a jury, stands as to the facts in the same position 
as a jury, and his decision will not be set aside by the Full Court where there b a 
conflict of evidence ; j\fonk v. Woods, 12 V.L.R., 90 ; 7 A.L.T., 128. Where the 
Judge below has had an opportunity of seeing the demeanour of the witnesses and 
testing their veracity, it is almost impossible for the Court, without these advan- 
tages, to say that his finding is against the evidence ; Wallis v. WaJH*, 13 
N.S.W.L.R. (D.), 1 ; The Alice, 5 Moo. P.C. (N.S.), 343. 

Judicial Discretion. — The exercise of a judicial discretion is always 
subject to the supervision and control of the Full Court, but the Court will not 
review a decision founded on its exercise, unless it can be shown that injustice 
has been done ; ;)cr Higinbotham, J., In re Wa7-ne, exparte Young, 11 V.L.R., 
320 ; 7 A.L T., 23. See also remarks of Higinbotham, J., in Merry v. Tht Qiiffn, 
lOV.L.R. (K.), M4, cited p. 227, supra; Murphy v. Chandler, 2 Q.L J., 64: 
Boyal Bank of Quftenshind v. Hipwood, 4 Q.L. J., 108 ; Gihbs Bright d- Co. v. Chrkt, 
12 V.L.R., 618. 

Point not Raised in Pleadin<;8. — Where the learned primary Judge, 
after hearing evidence on the whole case, decided on a point not raised and which 
could not be properly raised between the parties, the Full Court, on appeal, 
having due regard to the rights and interests of the parties and the effectual 
attainment of a just judgment, dealt with the case on the evidence already given, 
without requiring a new trial or rehearing ; Bourchier v. MitcheJl, 17 V. L.R., 27. 

Points not in Dispute at the Hearing. — The Full Court cannot on 
appeal investigate facts which were not in dispute at the hearing, and review the 
judgment of the primary Judge on facts apparently not presented to him: 
Haddow v. The Duke Company, 18 V.L.R., 155, at p. 171. Aa to raising on appeal 
objections not taken at trial, see also Stibfjard v. Dominion Banking and Insuranct 
Co., 17 A.L. T., .330. 

Where an appellant succeeds upon a point which has not been raised before 
the primary Judge, the Full Court will allow the appeal, but without costs : 
Drew V. Moubray, 16 V.L.R., 484. Where an appeal was successful on a ground 
which was not presented to the primary Jud&re, the Full Court refused cost^ to the 
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successful appellant, either of the proceediugs in the Court below or of the appeal, 
no costs having been given by the primary Judge ; McCracken v. Dacomb^ 16 
V.L.R., 378. 

Matter of Procedure. — In an appeal relating to matters of procedure, 
the Full Court will dispose of the question on the materials which were before the 
Judge at the time when he made the order under appeal, and will not consider 
fresh facts ; Biggs v. Kelly, 20 A.L.T., 105. 

Interpretation of Consent Order. — Where an order in a suit is drawn 
up by the consent of the parties, and accepted by the Judge, the Court, on appeal, 
will not feel pressed by the interpretation put upon such order by the Judge, 
as it would in respect of an order made entirely by the Judge himself, but will 
fully interpret it according to its terms and the circumstances in which it was 
drawn up; Knight v. Bell, 13 V.L.R., 639. 

Nok-appearance of Respondent. — A respondent was held entitled to 
have the appeal dismissed with costs when the appellant did not appear on the 
hearing of the appeal ; Lilley v. Righy, 4 Q.L.J., 220. 

Power to Rescind Order. — In New South Wales it has been held that 
the Full Court has power to rescind its own order, even though the order be 
made in a previous term, but it will only do so where it is clear that the order 
then made was made improvidently, or on materials which are clearly shown to 
be false : Ex jxirte Tewkesbury, 19 N.S. W.L.R. (L.). 440. 

Appeal from Decision of the Full Cocrt. — In the case of the Municiiml 
Couuril of Sydney v. The Commonwealth of Amtralia, April 20th 1904, 1 C.L.R., 
an application was made for leave to appeal and for a certificate under sec. 74 of 
the Constitution. The application was refused as counsel had advanced merely 
abstract reasons and had shown no special reasons why leave to appeal should be 
granted. 

Costs. — An application for the costs occasioned by the abandonment of an 
appeal, in an action in the Supreme Court, should lie made by way of motion to 
the Full Court, upon proof of service of notice upon tho appellant ; Mitchell v. 
Th€ Wt'.UhmiuCs Gold Mining Comj^any, 12 V.L.R., 829. Where the Full Court, 
on appeal, substantially upholds the judgment appealed from, it will not, without 
very strong reasons, interfere with the discretion of the Judge in awarding costs ; 
MitchiHon V. Bullock, 12 V.L.R., 512; 7 A.L.T., 151. 

A party who pays costs under a judgment of the Full Court cannot upon a 
reversal of the judgment by an appeal to the Privy Council, in which he took no 
part, claim the benefit of the reversal so as to obtain repayment of such costs ; 
In re Cheyne, 28 V.L.R., 503. 

Where upon the hearing before the primary Judge a common error arose, 
partly owing to the mistake of the primary Judge and partly aided by the parties, 
and where upon appeal against the judgment of the primary Judge, based on such 
error, the Full Court decided against the appellant on grounds totally distinct 
from those on which the primary Judge had decided, the respondent, though 
successful, YiVM not allowed costs ; Bourchitr v. Mitchell, 17 V.L.R., 27. 



414 APPEALS. H.O. Rules. 



Where an appellant is only allowed to appeal by the indulgence of the 
Court, he should not get the costs of the appeal ; Azzopardi v. Ltvty^ 17 A.L.T.,31. 

Where a decree has been pronounced in plaintifiTs favour, and the pUintiff 
consents to waive the benefit of portion of it, such submission should not deprive the 
defendant of the costs of a successful appeal ; Irving v. The Commercial Battling Co. 
o/'%/;iey, 19N.S.W.L.R. (K.), 54. 

Number of Counsel. — In New South Wales where appeals by different 
appellants against the same respondents, involving the same point of law, bat 
different facts, are for the purpose of convenience argued together, the Court will 
not hear more than two counsel on behalf of the appellants ; Ptrptinal Tntste^i Co. 
Ltd. V. iCBf.ckttt, 17 W^N. (N.S.\V.), 117. 

Place for hearing 1a. Unless Otherwise directed by the Court or a Justice, appealj* 

appeals. -^ » t r- 

.shall be heard at the seat of government of the State in a Registry 
whereof the cause is pending. The Court or a Justice may direct that 
any appeal shall be heard at the seat of government of .some other 
State. 

This rule was added by Rules of Court October 12th, 1903. 

As to place of sitting of High Court, see Jud. Act, sec. 12 ; a matter heard 
at one place may be further dealt with at another, ib., sec. 13 ; as to power of 
High Court to make rules regulating the sittings of the Court, t6., sec. S6 (a) ; m 
to sittings of the Full Court, see Or. 48, r. 1. 

Mode of 2. Appeals shall be instituted by notice of appeal, which shall 

appeals!"^ be served and filed as hereinafter provided ; and no petition, case, ur 

cf , K. Or. 5S, other formal proceeding other than the notice of appeal shall be 
necessary. The appellant may by the notice of appeal appeal from 
the whole or any part of the jud<;ment appealed from, and the nfitice 
of appeal shall state whether the whole or part only of the judj^ment is 
complained of, and in the latter case shall specify the part com- 
plained of. 

As to power of High Court to make rules prescribing the time and manner 
of instituting appeals, see H.C.P. Act, sec. 37 ; as to security not being retjuired, 
except under order of the High Court, see t6., sec. 35 ; see also note to Or. 25, r. 
17 ; as to stay of proceedings pending appeal, see H.C.P. Act, sec. 38 ; as to 
appeal by personal representative on the death of a party to a judgment, see i\, 
sec. 39. 

To whom noticf •^- The notice of appeal shall be served upon all parties directly 

Cf e'^u "'s t'^ffected by the appeal, and it shall not be necessary to serve parties 
not so affected ; but the Full Court may direct notice of appeal to be 
served on all or any parties to the cause or matter, or upon any person 
not a party, and in the meantime may postpone or adjourn the hearin*' 
of the appeal upon such terms as are just, and may give such judgment 
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and make such order as raiglit have been given or made if the persons 
served with sucli notice had been originally parties. The notice of 
appeal may be amended at any time as tiie Full Court thinks tit. 

As to amendment generally, see H.C.P. Act, sees. 23, 24, Or. 24; as to 
service, see Or. 47. 

When in an action for tort against several sets of defendants one set of 
defendants claims relief against another set of defendants, and the plaintiffs 
appeal against a decision in favour of the first set of defendants, the plaintiffs are 
not bound to serve the second set of defendants with notice of the appeal ; Sly v. 
Campbell, 2 Q.L.J., 193. 

4. The notice of appeal must be served within the times follow- Time. 
ing, respectively, that is to say : — rr n'l^ **^' 

(1) If the appeal is from a final judgment within twenty-one 

days from the date of the judgment ; 

(2) In any other case within ten days from the date of 

the judgment or order ; or 

(3) In either case within such extended times as the Court or 

a Justice allows. 

The said periods shall be i*eckoncd from the date when the 
judgment or order was pronounced, or, in the case of the refusal of an 
application, from the date of the refusal. 

The times of the vacations shall be reckoned in the computations 
of the said periods. 

In this Rule the term " final judgment " includes any 
judgment, decree, order, or sentence, by which the rights of the parties 
are finally concluded with respect to the matters in question in the 
cause or matter, or any of them, not being a decision upon a mere 
matter of procedure. 

As to what is a final judgment ; cf. note, p. 144. ftiipra. 

ExTKXSiON OF Time. — The pow^r to grant an extension of time is dis- 
cretionary, but where such extension is asked for to enable an appeal from 
a final judgment it will not be granted; imless under very special circumstances, 
and upon very special grounds; such as an act done by the respondent raising an 
equity against iiira, or by the appellant, within the prescribed time, giving 
unmistakable, though informal, notice of an intended appeal ; Walker v. McKinley, 
11 V.L.R., 366. In Stacpole v. Ptrkiim, Queensland Dig., col. 220, the time for 
appealing against a judgment was extended till the next sitting of the Full Court on 
the ground that the plaintiff was in Mellx>urne, and there was not time to receive 
his instructions within the time prescribed, on condition of payment into Court of 
£500, the costs of the action up to the time of the application, with iloO as security 
for the costs of the appeal, the costs of the motion to be paid into Court within 
fourteen days, otherwise motion dismissed with costs. 
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Where a defeated party has allowed the time for appealing to expire, and 
afterwards applies to the Court to be allowed to appeal, but without showing aoj 
other reason for not having brought his appeal within the time except in- 
advertence, leave to appeal would only be granted, if at all, on very Btriogeci 
terms ; Miskin v. HiUchinsoUy 5 S.C.R. (Q.), 82. 

Judgment was given on the findings of the jury on 9th May, and asUr 
of proceedings granted on the terms that the appeal should be sent down for 
the first day of the next sitting, viz., May 20th. The defendant served both tbe 
notice of motion for new trial and for appeal on 14th May, i.e., in less tiiM 
than required by the rules, the terms of the stay rendering it impossible for him to 
give the requisite notices. Held that under the special circumstance, the Coor. 
would enlarge the time for defendant to give notice of motion for a new trial and 
for an appeal ; Williams v. South British Insurance Co. of 2^.7,., 4 \V.A.L.R., 1.U 

An application to the Court in an administration suit for the removal of 
trustees and the appointment of others in their place was refused. On appeal 
from this decision a preliminiary objection was raised that the appeal was too late. 
Held, that the fact that the estate would suffer by any delay in the appointment cf 
new trustees was a special reason for extending the time for appeal ; Azzopardi 
V. Levey, 17 A.L.T., 31. 

In Victoria special leave will be granted, even after the expiration of the 
time limited by the rules, where justice seeniH to require that it should be granted; 
Wybum v. The Corporation of Canterbury, 19 V.L.R,, 302 ; In re The Commer6d 
Bank of Australia Limited, 19 V.L.R., 333. But in granting such leave the Coart 
will see that the successful party in the Court below is indemnified against the 
consequences of any act he may have done after the time limited for appealing hu 
gone by on the faith cf the judgment not having been appealed from within time: 
Wybnrn v. Corporation of Canterbury, 19 V.L.R., 302. Enlargement of time w»!- 
allowed in Solomon v. Jarrit, 12 V.L.R., 76. As to extension of time when noticr 
of appeal has been given for a day on which the Court is not sitting, .see Allianr* 
Contractimj Co. v. liusnell, 23 V.L.R., 326. 

Interlocctory Ordkrs. — An order setting aside an irregular judgment 
and an order decreeing restitution of lands taken in execution imder that judg- 
ment are both interlocutorv orders ; Main V. Haskin, 11 A.L.T., 18. An ordtr 
refusing an application for an attachment for breach of an injunction or inter- 
locutory order is not a tinal order; Kniijht v. Bdl, 13 V.L.R., 639. See also 
further authorities, p. 14.7, supra. 

5. The appellant, shall, within the time prescribed bv the la^^t 
preceding Rule for serving the notice of appeal, file a co})v of the 
notice in the Registry of the High Court in which the case is pending. 
And upon such service and filing the appeal sliall Ih? deemed to be 
duly instituted. 

Tlie fee payable on filing a copy of notice of motion instituting an appeal is 
5s. ; Rule of Court, October 6th, 1903. 

6. AVlien an €.n jxirfe application has been refused by a single 
Justice,, the application may be renewed ex 2)o,rte by way of appeal to a 
Full Court. 
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The application may be made at any sitting of a Full Court held 
* {within four days if the application was made at the Principal Seat o/ 
the Court, and in any other case) within fourteen days, from the date 
of the refusal, or, if a Full Court is not sitting on the last of those 
days, at any time not later than the tirst day of the next sitting of a 
Full Court, or within such extended time as the Court allows. 

* The words in italics were omitted by the Rules of Court, October 12th, 
1903. As to computation of time, see Or. 45. 

7. Notice of appeal from a final judgment shall be for the first Length of 
sitting of a Full Court held after the expiration of twenty-one days cr, e. Or. 58. 
from the institution of the appeal, unless the respondent consents to 

take shorter notice. In other cases the notice of appeal shall be for 
the first sitting of a Full Court held after the expiration of twenty-one 
clays from the institution of the appeal, unless the respondent consents 
to take shorter notice. 

Time. — It is not a valid objection to an appeal that the appellant has given 
his notice of appeal for a day on which the Full Court does not sit, provided he has 
set the appeal down for a day on which the Court is likely to sit, although it may 
be after the day named in his notice of appeal ; Little v. Webh, 4 W.A.L.R., 3. 

As to what constitutes a final judgment, see r. 4, supra ; as to computation 
of time, see Or. 45. 

8. Every appeal, not being an application by way of renewal of Time for setting 
an ex parte application which has been refused, shall, unless the Court ^f e. or f>8 
otherwise directs, be set down for hearing ten days at least before the '* ^' 

day for which the notice is given. 

As to appeals from refusal of ex parte applications, see r. 6, supra ; as to 
computation of time, ?ee Or. 45. 

9. The Full Court sh(i]l have all the powers and duties as to Amendment, 
amendment and otherwise of the Court or Justice appealed from, and eWdwrce. 
shall have full discretionary power to receive further evidence upon <^'- E.Or. 68, 
questions of fact, which evidence may be taken either by oral examina- 
tion in Court, by affidavit, or by deposition taken before an examiner 

or commissioner. Such further evidence may be given without special 
leave except upon appeals from final judgments, and, in any case, as to 
matters which have occurred after the date of the decision from which 
the appeal is brought. 

Upon an appeal from a judgment after the trial or hearing of a 
cause or matter upon the merits, such further evidence, save as to 
matters subsequent as aforesaid, shall not be admitted except on special 
grounds. 
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As to powers and duties of the Court as to amendment, see H.C.P. Act, 
sees. 23, 24, Or. 24 ; as to evidence, see H.C.P. Act, sec. 16, et ^eq, ; aa to onkn 
and examination of witness, see H.C.P. Act, sec. 19, Or. 31 ; as to evidence fajr 
affidavit, see H.C.P. Act, sec. 20, Or. 32 ; as to final judgments, see r. 4, ^^ra. 



Amendment. — At the hearing on appeal the Court allowed the case toe 
over to allow the plaintifif to amend his claim, by putting in issue the covenaots, 
and to make the necessary demand for a reconveyance, and to put the re^uli in 
issue ; Howell v. Harding j 12 y.L.R., 538. An amendment of a writ so as to set 
out the facts was allowed by the Full Court where all the facts were before 
it on an appeal ; Bank of Victoria v. Looker, 21 V.L.R., 704. 

Further Evidence.— In Union Bank of Australia v. Paton, 8 Q.L.J., atp^ 
34, by consent, leave was given to both parties to call fresh evidence on appeal, 
after a trial had taken place on the merits. Fresh evidence was admitted on tbe 
hearing of an appeal to the Full Court from a dismissal of a petition for dissolution 
of marriage on the ground that the charge of cruelty was supported by the evideoee 
of petitioner alone : corroborative evidence was received, a dt bttie examinatioB 
being admitted in evidence ; Cremar v. Gremar, 12 V.L.R., 738; S A.L.T., 83, S« 
also for cfuies of admission of fresh evidence; Howell v. Harding, 12 V.L.R.,it 
p. 553; Woolcott v. Peggie, 14 V.L.R., at p. 459. The Court will allow a par^ 
appealing against a final order to file a fresh affidavit where the respondent is sot 
thereby prejudiced ; Dierks v. Peters, 3 A.L.R. (C.N.), 18. 

The Court however, does not encourage applications to adduce fresh evideace 
on appeal, and will not grant them unless good reason is shown for not baviag 
adduced that evidence to the Court below; Monk v. Woods, 12 y.L.R., 91 
Where an application is made for leave to adduce fresh evidence on an appeal to 
the Full Court from the decision of the primary Judge, the Full Court must be 
satisfied that the applicant has some further and better evidence to adduce, and 
that he could not with reasonable diligence have brought such evidence before tbe 
Court in the first instance ; Attoniey-Oeneral v. McCarthy, 12 V.L.R., 85. 
Where an application to dispense with securities to an administration bond vai 
refused, the Full Court on appeal admitted fresh evidence on the ground that tke 
evidence could not have been produced before, and allowed the appeal ; /s re 
Conway, 17 A.L.T., 50. 

In Victoria, on appeal from a Judge in Chambers refusing to grant a con- 
mission to examine witnesses, on the ground of undue delay, the appellant wiD 
not be allowed to read fresh affidavits to show that the Judge had made a mistake 
as to the ground of delay. The appellant should renew his application to tlic 
Judge ip Chambers upon sucli fresh materials ; Gihbn Bright tk Co. v. Clarke, It 
V.L.R., 618. 

Appellants who succeeded on fresh evidence were ordered to pay the co?.ti 
of the appeal ; Arida v. Sid, 6 Q.L J., 6 ; Craven v. Harte, 8 Q.L.. J., 142. 

Powers of Court 10. Tlie Court, upon the hearing of an appeal, shall liave power 

OH appeal. 

Cf. E. Or. 68, ^'^ draw inferences of fact, not inconsistent with the findings uf the 
'' i^^'Yi i^ ^^y'i *^"d to give any judgment and make any order vvkich 

ought to have been given or made in the first instance, and to make 

such further or other order as the case requires. 
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The powers aforesaid may be exercised by the Court notwith- 
standing that the notice of appeal h that part only of the decision may 
be reversed or varied, and such powers may be exercised in favour of all 
or any of the respondents or parties, although such respondents or 
parties have not appealed from or complained of the decision. 

The Court shall have power to make such order as to the whole 
or any part of the costs of appeal as is just. 

As to power of Court to grant a new trial, see Jud. Act, sec. 36 ; H.C.P. 
Act, sec. 14 ; as to power of Full Court to affirm, reverse, or modify judgment 
appealed from, aud to give such judgment as ought to have heen given in the 
first instance, see Jud. Act, sec. 37 ; as to costs, see Jtid. Act, sec. 26 ; as to 
matter heard at one place being disposed of at another, see Jud. Act, sec. 13 ; as 
to reserved judgments, see Jud. Act, sec. 14. 

As to power of Court, see note to r. 1, uupra, and cf., note to r. 23, iufra. 

11. It shall not be necessary for a respondent to give notice of crogg *ppe»!f. 
cross appeal, but if a respondent intends upon the hearing of an appeal ^- '^*'- ^» '• ^ 
to contend that the decision appealed from should be varied, he shall 
within the time prescribed by the next following Rule, or such time as 
is allowed by special order of the Court or a Justice in any case, give 
notice of his intention to such of the parties as may be affected by such 
contention. The omission to give such notice shall not diminish the 
powers of the Court when hearing the appeal, but may, in the discre- 
tion of the Court, be ground for an adjournment of the appeal or for a 
special order as to costs. 

When the respondent on an appeal succeeded upon a point not taken by 
cross-appeal, and only raised on the last day of the hearing, no costs of appeal were 
allowed to either party ; ffynes v. Byrne, 9 Q.L.J., 19S. 

12. Subject to any special order which is made in any case, Time, 
notice by a respondent under the last preceding Rule shall be given ten <''„. K- Or 68, 
clear days befoi-e the day for which the notice of appeal is given. 

As to computation of time, see Or. 45. 

* 13. When the appeal is from a decision pronounced in a cause or matter iKiouiDenttftobe 
pending in a District Registry, the District Registrar shall transmit to the [513^^^ ''**"* 
Principal Registrar all such documents as may be necessary for the hearing of the 't*'K»»try. 
Appeal. After the appeal has been disposed of, they shall be returned to the ^ \^J ^' * 
District Registry. 

* This rule was repealed and the following rule substituted, 12th October, 
1903:— 

13. When the appeal is directed to be heard at a place other TnuiMuiMion of 
than that in which the Registry in which the cause is pending is 
situated the Registrar of the last-mentioned Registry shall transmit to 

the Registrar of the Registry situated at the place at which the appeal 
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is to be heard all such documents as may be necessary for the hearing 
of the appeal. After the appeal has been disposed of, they shall be 
returned to the Registry in which the cause is pending. 

14. Four days at least before the day for which the notice of 
appeal is given, the appellant shall leave at the Chambers of each of the 
Justices who are to sit on the hearing of the appeal a copy of the Jus- 
tice's notes taken in the Court below, including the notes of evidence, 
if any, and also a copy of the pleadings, if any, and such documents as 
may be necessary for the purposes of the appeal. The cost of copies oi 
unnecessary documents will not be allowed. 

As to regard being had to Justice's notes where question arises as to 
ruling or direction of the Justice to a jury, see r. 24, iufra ; as to reasons <tf 
Justice's decision appealed from being included among papers, see r. 26, infra, h 
Queensland the copies of the Judge's notes are obtained from Associate of th* 
Judge whose decision is appealed from, the charge made by him for such notes i^ 
ordinarily Is, per folio of 72 words ; Wilson aiui Graham Suprtfne Court Practiff, 
p. 300. 

EviDENCK.— In New South Wales it has been held that on an appeal to the 
Full Court it is not necessary that the evidence taken in the Court below sbooki 
be before it, if the point of law to be argued does not turn on tlie evidence ; Taun 
V. Tauro, 19 N.S.W.L.Pv. (D.), 6. 

15. When the evidence Jias not been already printed, the Court 
or a Justice may order the whole or any part thereof to be printe<i f»r 
the purposes of the appeal. Any party printing evidence for the pur- 
pose of an appeal without such order shall bear the costs thereof 
unless the Full Court otherwise orders. 

IG. An interlocutory order or rule from which there has been no 
appeal shall not operate to prevent the Court, upon hearing an appeal, 
from giving such decision upon the appeal as is just. 

As to what constitutes an interlocutory order, see p. 145, ftitpra. 

17. When on an appeal from the refusal of an ex parte applica- 
tion the Court is of opinion that a rule nisi or order nisi should have 
been granted, the Court may grant a rule or order nisi returnable eith^T 
before a Full Court or before a Court constituted by a single Justice. 

L\ JS^ew Trials. 
Appik aliens for 18. Except as by Rules of Court is otherwise specially provide<l 

new trials of t • /. • i • i 

causes i.earcl every application for a new trial or to set aside a verdict findin<y o'- 

before a , . ' o? ' 

Justice. judgment, in a cause or matter where there has been a trial by a Justice 

r. I. * '' ' of the High Court without a jury, shall be made by appeal to a Full 
Court, 



Evidence on 
appeals. 

Cf., E. Or. 58, 
r. 12. 



Interlocutory 

orders not 

appealed from 

not to bar 

relief. 

E. Or. 58, r. 14. 



Rule nisi on 
appeal. 

Cf., Q. Or. 7l», 
r. 19. 
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As to power of Full Court to grant a new trial, see Jud. Act, sec. 36, 
H.C.P. Act, sec. 14 ; as to applications for new trial of cases tried by jurj', see r. 
19, iii/ra ; as to applications for new trial being by the Full Court, see Jud, Act, 
sec. 20. As to re-hearing questions of fact decided by a Justice without a jury, see 
note to r. 1 , supra. 

In the HdidonSpa Water Co. Ltd, v. CamjibtU, 10 Q.L.J., 1, the Court 
allowed an appeal, and entered judgment of nonsuit without prejudice to the 
plaintiff's right to bring a fresh action. 

19. Every application for a new trial or to set aside a verdict, Applications for 
finding, or judgment, in a cause or matter in which a verdict has cases tried by 
been found by a jury, shall be made to a Full Court by motion upon notice of motion, 
notice. No rule nisi or order to show cause or other formal proceeding r/'i^' J!*^' ^* 
other than the notice of motion shall be made or taken. The notice 
shall state the grounds of the application, and whether all or part only 
of the verdict, finding, or judgment, is complained of. 

As to power of Court to draw inferences of fact not inconsistent with 
findings of the jury, see r. 10, supra. 

As to the grounds generally on which a new trial may be granted, see note 
to sec. 36 of Jud. Act, p. 154. The following decisions have been recently given : — 

New Trial— Verdict Demonstrably Wrong.— Where in an action for 
goods sold and delivered the Court were of the opinion that the verdict was 
demonstrably wrong a new trial was granted although the amount claimed whs 
under £20 ; Mahn/w John, 20 W.N. (N.S. W.), 73. 

Nominal Damages.- In a libel action the defence was that of fair comment 
and the jury found a verdict for the defendant. Although two statements in the 
publication complained of were not justified and might have entitled the plaintiff 
to a verdict, the Full Court refused to grant a new trial on the ground that only 
nominal damages could be recovered ; Griffith v. Johnson (1903), 3 S.R. (N.S. W.), 
107. 

Excessive Damages. — A new trial was ordered where the damages awarded 
were out of all proportion to the injury sustained ; Rapktn v. Adnms, 23 V.L.R., 
187. 

Omission of Questions.— Where a party has an opportunity at the trial of 
asking that certain questions be left to the jury and refrains from doing so, he 
cannot afterwards be allowed to ask for a new trial on the ground that such 
questions were not left to the jury ; Howarth v. Walker, 2 S.R. (N.S.W.), 452. 

Verdict Against Evidence.— The Court refused to grant a new trial 
though the verdict appeared to be unsatisfactory and there were indications of 
false swearing ; Camphtll v. Railway Commissioners of Nf.w South IVales, 20 W.N. 
(N.S.W.), 171. 

Miscarriage ok Justice. — A new trial will not be granted where there has 

been no substantial miscarriage of justice ; Sherry awl Tait v. Commissioner of 
Railways, 4 W.A.L.R., 96. 

Fresh Evidence. — If a party applying for a new trial has had a reasonable 
opportunity to adduce certain evidence at the trial and has not done so, the Court 
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will not grant a new trial on the discovery of fresh evidence ; HeaUy v. BoMk of 
New South Waie.'i, 24 V.L.R., 694. Wnrdv, Heaitie, 10 V.L.R.(L.), 163, dcddei 
two things : ** First, it must be shown clearly that the new evidence was not intbe 
possession of the party applying, and could not, by proper diligence, have beea 
procured by him at the time of the first trial." " Secondly, it must appear thit 
the newly discovered evidence is such as ought, if it had been brought forward at 
the first trial, to have led the jury to come to a different conclusion from that at 
which they have arrived." Holroyd, J., in HecUey v. Bank of Xttc South Wala 
24 V.L.R., at p. 701, had some doubt as to the word "ought," whether it Rhould not 
be qualified, and some such words as " would possibly" be used instead. 

Improper Influence.— If the conduct of any of the jury or of any of Iht 
parties to a case, or of the legal advisers of any of the parties is such as to gift 
rise to reasonable ground for suspicion that the administration of justice is being 
improperly influenced, or that there is an attempt to do so, the Court will, in order 
to keep justice free from all taint of suspicion, order a new trial even though upcs 
the facts proved the Court does not believe there was any intentional impropriety, 
or that the verdict was actually influenced by such conduct ; Ponting v. Huddart, 
Parker ct Co. Lfd.y 22 V.L.R., 644. Where there had been communicstiois 
between a juryman and counsel of the successful party a new trial was ordered ; ib. 

Interest of Juror.— After verdict given the Court is very reluctant to 
entertain an objection to tlie trial, grounded upon the supposed interest or biasol 
one of the jurors. A new trial has been refused where a juror was a servant of 
one of the parties ; Howey v. Henderson ^ 21 y.L.R., 396. 

Costs. — On the hearing of a rule nisi for a new trial on the ground that tlie 
damages were excessive, it appeared that the plaintiff had offered a compromise for 
a certain sum, the rule was made absolute to reduce the damages to that amount, 
and as the defendant did not accept the offer he was made to pay the costs of the 
rule; Oudot v. Soulie, 1 A.J.R., 35. 

Amendment of 20. The notice may be amended at any time by leave of the 

E. Or. 89, r. 5. Court or a Justice, upon such terms as the Court or Justice thinks 
just. 

As to amendment generally, see H.C.P. Act, sees. 23, 24 ; Or. 24. 

Time. 21. The notice of motion must be served upon the party in whose 

Cf.^, E. Or. 39, favour the judgment was given within twenty-one days from the con- 
clusion of the trial or thedateof the pronouncing of the judgment, upon 
further consideration, as the case may be ; or within such extended time 
as the Court or a Justice allows. 

Tlie time of the vacations shall be reckcmed in the computation 
of the period aforesaid. 

Extension of time for notice of motion of anew trial was refused where debr 
was caused by communicating with a client, and a difficulty in procuring a copy of 
the Judge's notes ; Pickiu v. The Prenident of the Shire of MouiU Alexander, 16 
V.L.R., 309. 
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22. Except as aforesaid, all the provisions of the foregoing Rules General 

of this section relating to appeals shall apply to applications for new q. or. 70, r. n. 
trials, or to set aside verdicts, findings, or judgments, in causes or 
matters in which a verdict has been found by a jury. 

As to trial by jury, see H.C.P. Act, sec. 12, et seq. 

23. Upon the hearing of an application for a new trial or to set ^^^^' <>' Court. 
aside the verdict or finding of a jury, the Court may, if satisfied that it r. 26. ' *** ' ' 
has before it all the materials necessary for finally determining the 
questions in dispute, or any of them, or for awarding any relief sought, 

give judgment accordingly, and may for that purpose draw any inference 
of fact not inconsistent with the findings of the jury, if any ; or may, if 
it is of opinion that it has not sufficient materials before it to enable it 
to give judgment, direct the motion to stand over for further considera- 
tion, and may direct such issues or questions to be tried or determined 
and such accounts and inquiries to be taken and made as it thinks fit. 

As to power of High Court to impo^ conditions or direct admissions on a 
new trial, and to grant it generally or on some particular points only, and to 
order the testimony of a witness to be road on a new trial, see H.C.P. Act, sec. 
14 ; as to powers of Court on appeal, see r. 10, sujira, 

A new trial as to a part of a case only was allowed in BrUliant O. M, Co. 
V. Cravtn, 9Q.L.J., 144. 

Power of CoraT. — The Court has no power to enter up judgment for the 
plaintiff forthwith, and assess damages where the jury have returned an admittedly 
perverse verdict for the defendant ; Jotcoh v. MiltH, 25 V.L.R., 511. 

Where a plaintiff has been awarded excessive damages the Court may assess 
the damages at what seems a fair sum and give the plaintiff the option of either 
accepting that sum or submitting to a new trial ; Greener v. Abrahams, 2 A.L.R., 
13. 

Wliere practically the same evidence would be given at a new trial the Court 
exerctseti its power to set aside the findings of the jury, and entered judgment for 
the plaintiff for the amount claimed ; Clark dr Fauiet v. Municipality of 
Brifthane, 6Q.L.J., 131. 

On an application to the Full Court for an order that a verdict of the jury 
be set aside and judgment entered for the defendant, or failing that, that a new- 
trial be ordered, it was held that as the Judge had expressed himself as thoroughly 
dissatisfied with the result of the trial, and that as it appeared from the undisputed 
facts and from documentary evidence, as well as from the acts and conduct of the 
plaintiff that the verdict was one which reasonable men should not have returned, 
it should l)e set aside and judgment entered for the defendant ; Scown v. Haicorthf 
•i5V.L.R., 88. 

A» to the power of the Court in Western Australia ou an application for a 
new trial or on appeal to enter judgment, and finally complete the matter without 
ordering a new trial, see O'Learyw CommtMioner of Railtcays, 4 W.A.L.R., 136. 
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The Full Court, on an appeal from the decision of a Judge at a trial with a 
jury, may refer to the Judge for such information as to the course of the trial «b 
they may deem necessary to enable them to properly understand and give effect to 
the findings of the jury ; Howard Smith db Sons v. Bums PhUp d: Co., 7 Q.LJ., 1. 

Failure to Appear.— On an appeal by way of motion for a new trial, if 
the appellant fails to appear to support the motion, but the respondent does appear, 
the motion should be dismissed with costs ; Robinson v. Palmer, 23 V.L.R., 211. 

Costs. — The Court in granting an application for new trial on the ground of 
misdirection may, if of opinion that tlio applicant's counsel should have dnwn 
attention to the misdirection, deprive the appellant, though successful, of the 
costs of the appeal ; Ritchie v. 7^he- Victorian Rat/ ways Commianoner^ 25 V.L. R., tJT'i 

Where an appeal from a judgment is allowed, and a new trial directed, the 
unsuccessful respondent may, in a proper case, be ordered to pay the costs, in any 
event, of the first trial ; Ryan v. Gatli, 9 A.L.R., 109 ; 25 A.L.T., 6. 

Where on an application to the Full Court for a new trial, an order it 
made *' that the costs of the first trial abide the event of the new trial,"* the 
successful party in the second trial shall get the costs of the first trial, although he 
may have been the unsuccessful party in the first trial ; Joftke v. Gray, 8 A.LT., 
23 ; Lucas v. Mayor of South Melbourne, 12 V.L.R., at p. 681. 

3, General Provisions. 

Notes of ruling 24. If^ upoii the hearing of an appeal or application for a new 

Cf., E. Or. 58, trial or to set aside a verdict or finding of a jury, a question arises as to 

the ruling or direction of the Justice to a jury, the Court shall have 

regard to the Justice's notes, and to such other evidence or materials as 

the Court deems expedient. 

Materials on Appeal. — On an appeal to the Full Court, where the 
evidence in the Court below has been altogether upon affidavit, copies of the 
affidavits should be furnished to the Full Court ; Lewis v. Klapproth, 11 V.L.R., 
214. On appeal, couusel's unverified shorthand note of the judgment appealed 
from cannot be received as conclusive, but may be read as part of the argument; 
McKay V. OUieMple, 11 V.L.R., 83.=3. 

As to reference to the Judge who presided for information as to cause of 
trial, see Howard Sjyiith ct* Souh v. Burns, Philp d? Co., 7 Q.L.J., 1. 

Appeal or 25. An appeal or motion for a new trial or to set aside a verdict, 

motion for a 

new trial not to finding, or judgment, shall not operate as a stay of proceedings unless 
proceedin^fs. the Court or a Justice so orders. Any such order may be made a:5 to 
r. i«. ' ' ' ' the whole or any part of the proceedings in the cause or matter, and 

may be made upon such terms as the Court or Justice granting the stay 

thinks fit. 

No intermediate act or proceeding shall be invalidated except so 
far as the Full Court directs. 

As to stay of proceedings on institution of an appeal, see H.C.P. Act, sec. 
38; Or. 38, r. 1. 
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Stay of proceedings pending an appeal to the Full Court will not be 
ordered unless evidence be adduced to show that the respondent will be unable to 
repay the money ordered to be paid to him by the appellant, in the event of the 
respondent being unsuccessful on the appeal ; Honleni v. Smithy 15 V.L.R., 512. 

26. When the reasons for the decision of the Justice whose de- Reasons of 

Justices. 

cision is appealed from have been given in writing;, or are recorded in 
writing, a copy thereof shall be included with the documents transmitted 
to the Principal Registry and shall be left at the Justices' Chambers. 

27. The hearing of an appeal, or of a motion for a new trial or "!^"ii^*^ ^ 
to set aside a verdict or finding of a jury, may l^ expedited by order of 

<he Court or a Justice. 

SECTION IL 

Appeals from Judges of the Supreme Courts of the States in the 
Exercise of Federal Jurisdiction ; New Trials. 

1. All the provisions of section I. of these Rules shall apply to ^JonT**tS' 
Appeals to the High Court from judgments of Judges of the Supreme cSftwn ^'^^^ 
Courts of the States sitting as Judges of first instance in the exercise of »»«^iflca^o"«- 
federal jurisdiction, and to applications for new trials, or to set aside a 
verdict, finding, or judgment, in a cause or matter in which there has 
been a trial by any such Judge with a jury in the exercise of federal 
jurisdiction ; subject nevertheless to the modifications set forth in the 
two following Rules. 

As to quorum on api>eal from a Judge of a Supreme Court of a State 
exercising fedei*al jurisdiction, see Jiid. Act, sees. 19, 20 ; as to appellate juris- 
diction of High Court from Judge of Supreme Court of a State exercising federal 
jurisdiction, see Jnd. Act, sees. 35, 39; as to federal jurisdiction of Supreme 
Courts of States, see Jttd. Act, sec. 39 ; as to powers of Full Court on appeal, see 
notes to rr. 9, 10, sec. I. of Appeal Rules ; as to applications for new trials, see 
Jttd, Act J sees. 20, 36, and notes to rr. 18, 19 of sec. I. of Appeal Rules. 

1a. Unless otherwise directed by the Court or a Justice such Place 'or hearinif 

•^ appeals. 

appeals and applications shall he heard at the seat of government of 

the State. The Court or a Justice may dii*ect that any such appeal or 

application shall be heard at the seat of government of some other 

State. 

This rule was added by Rules of Court, October 12th, 1903. 

• 2. A copy of the notice of appeal, or notice of motion for a new trial, or xotice of appeal 
to set aside the verdict, finding, or judgment, shall be filed in the Supreme Court, ^ ^ *^^ri? rt 
aod a copy shall also be filed in the Registry of the High Court to which the 
proceedings would have been transmitted if the cause had been removed by the 
defendant into the High Court ; and the appeal shall not be deemed to be duly 
instituted until these copies have been filed. 
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* This rule was repealed by Kales of Court, 12th October, 1903, and tbe 

following was substituted therefor : — 

Noti^ to b 2. A copy of the notice of appeal, or notice of motion for a new 

an^Hi *h Court ^^^^^^ ^*' ^^ ^^^ aside the verdict, finding, or judgment, shall be filed in 

the Supreme Court, and a copy shall also be filed in the Registry of 

the High Court situated at the seat of government of the State; 

and the appeal shall not be deemed to be duly instituted until the«e 

copies have been filed. 

Deliver;^' and * 3. The proper officer of the Supreme Court shall deliver to the Registrv 

documents. <^f ^^^ last-meutioued Registry of the High Court such documents as are m t wiry 

for the hearing of the appeal ; and the Registrar, if he is not the Priseipil 

Registrar, shall transmit them to the Principal Registrar. 

After the appeal or motion has been disposed of, the documents shall be 
returned to the proper officer of the Supreme Court, direct or throngk tk» 
District Registry as the case may require. 

*This rule was repealed 12th October, 1903, and the following was tsb- 
stituted therefor : — 

Delivery and 3. The proper officer of the Supreme Court shall deliver to the 

transmission of * * * 

documents. Registrar of the last-mentioned Registry of the High Court such docu- 
ments as are necessaiy for the hearing of the appeal ; and that Registnr, 
if the appeal is not to be heard in the State, shall transmit them to the 
Registrar of the Registry of the High Court situatcnl at the jJace 
where the appeal is to be heard. 

After the appeal or motion has been disposed of, the document!^ 
shall he returned to the proper officer of the Supreme Court, hv or 
through the Registrar of the Registry in the State, as the case may be. 

SECTION III. 

Appeals from Decisions of Inferior Courts in the Exercise or 
Federal Jurisdiction. 

Timeafor 1. Appeals to the High Court from decisions of inferior Coart> 

entering 

appeals. of a State in the exercise of federal jurisdiction shall be entered for 

hearing in the High Court within such times as like appeals to the 
Supreme Court of the State are required to be entered. 

As to quorum of Full Court, see Jvd. Ac^, sees. 19, 20 ; as to appeaU froia 
decisions of inferior Courts of State exercising federal jurisdiction, see Jwi. A^. 
sec. .39 ; as to power of Court to order new trial, see Jud. -4c/, sec. 36 ; H.C.P. 
Act, sec. 14 ; as to power of Court as to judgment on hearing appeals, see J»d. 
Acty sec. 37 ; as to power of amendment, see H.C.P. Act, sees. 23, 24, Or. 24 : naio 
matter heard at one place being dealt with at another, see Jud. Act, sec 13; Mt« 
reserved judgments, see Jud. Act, sec. 14. 
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PuWKR OF FcLL Court.— On au appeal to the Full Court from the County 
Court, the jury found in favour of the plaintiff in an action on an insurance policy 
where the evidence pointed irresistibly to the conclusion that the deceasetl died by 
his own hand, and as the jury ought as reasonable men to have come to that 
conclusion, and it was useless to send the case down for a new trial, judgment was 
entered for the defendants ; M'Phersou v. AnstixUian Mutual Protndeuf Society y 5 
A.L.R. (C.N.), 25. 

Findings of Fact. — An appeal in Queensland from the decision of a District 
Court Judge, sitting without a jury, is not, as is an appeal from a Judge of the 
Supreme Court without a jury, in the nature of a rehearing. The findings of a 
District C-ourt Judge on questions of fact can only be reviewe<l upon the same 
principles as are applicable on an appeal from the findings of a jury : that is, 
they can only be disregarded where it is shown that they were manifestly wrong ; 
Piimtr v. SoiUh O. A O.ii.M. Co. Ltd., 10 Q.L.J. (N.C.), 20. 

It is an invariable rule of the Court of Appeal in Victoria not to disturb the 
finding of the inferior Court on a (question of fact, unless the appellate Court is 
satistied beyond all reasonable doubt that the inferior Court has arrived at an 
erroneous conclusion. It is not sufficient that the appellate Court should entertain 
the greatest doubt of its correctness, but it must be satisfied that the finding is 
clearly wrong, or that the evidence is such that reasonable minds could not have 
arrived at the conclusion of fact that has been arrived at ; J onus v. Poorty 10 
A.L.T., 220. 

Nkw Trial — CasTS. — Where in the County Court a Judge nonsuits the 
plaintiff at the conclusion of his case and without hearing the defendant's case, and 
on api>eal to the Full (^ourt, the nonsuit is set aside and a new trial ordered, the 
costs of the first trial should abide the event of the new trial ; Waruock v. 
McCu/foch, 28 V.L.R., 117. In Cohr v. Browne, 7 Q.L.J., 71, where the plaintiff 
had been wrongly nonsuited, the defendant had to pay the costs of the appeal and 
the plaintiff's costs of the former trial were made to abide the event of the new 
trial. 

\Vron<;fcl Admission of Evidence.— Where on an appeal on the ground 
of wrongful admission of evidence it appeared that the evidence in question had 
been wrongfully admitted, but that there was admissible evidence upon which 
the verdict could have been properly found, the appeal was disallowed ; Cargteg 
V. Hue! in, 4 W.A.L.R., 85. 

Dkatii of Respondent. — See H.C.P. Act, sec. 39. As to the practice in 
Queensland on death of one of several respondents, see Hrigyi* v. Hall (lOO.*)), S.R. 

2. The entry shall be made at the Registry at which notices of Mode of entrj-. 
appeals from decisions of Judges of the Supreme Court of the State in 
the exercise of federal jurisdiction are required to \yo. filed, and shall l)e 
entereil in accordance with the practice of the Supreme Court of the 
State ivlating to like appeals. 

The fee payable on setting down an appeal from an inferior Court whether 
by special case or othernrise is £1, and on filing special case being an appeal from 
an inferior Court, lOs. ; Rules of Court, Oct. 6th, 1903. 
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SECTION IV. 
Appeals from Supreme Court of the States. 



Mode of L Appeals to the High Court from judgments of the Supreme 

appeals. Coui't of any State, or any other Court of any State from which at the 

establishment of the Commonwealth an appeal lay t^ the Queen in 
Council, shall be instituted by notice of appeal, which shall be served 
and filed as hereinafter provided, and by giving the prescribed security ; 
and no petition, case, or other formal proceeding other than the notice 
of appeal and security shall be necessary. The appellant may, by the 
notice of appea.1, appeal from the whole or any part of the judgment 
appealed from, and the notice of appeal shall state whether the whde 
or part only of the judgment is complained of, and in the latter case 
shall specify the part complained of. 

As to quorum on appeal, see Jud. Act, sec. 21 ; as to when appeals lie frooi 
Supreme Courts of States, see Jud. Act. sec. 35 ; as to power to grant new truil,«< 
Jud. Act, sec. 36, H.C.P. Act, sec. 14 ; as to power with respect to judgment an»i 
execution, see Jud. Act, sec. 37 ; as to the security, see H.C.P. Act, sec. 35, r. 10, 
infra ; as to stay of proceedings under the judgment appealed from, see H.C.P. Act, 
sec. 38, r. 19, {n/ra ; as to matter heard at one place being further dealt with at 
another, see Jud. Act, sec. 13 ; as to reserved judgments, see Jnd. Act, sec. 14. 

Where an appeal from the Full Court of a State to the High Court wm 
successful and an order was made remitting the case back to the Supreme Court a 
direction was made by Cooper, C.J., that the order of the High Court should be 
an order of the Supreme Court of Queensland ; In re Lovtil (May 30th, 1904!. 

piiweforiiearin^' 1 A. Unless otherwise directed bv the Court or a Justice, 

a])]H'als. " 

appeals shall be heard at the seat of government of the State from t 
Court whereof the appeal is brought. The Court or a Justice raav 
direct that any appeal shall be heard at the seat of government of 'sonte' 
other State. 

This rule was added by Rules of Court, Oct. 12th, 1903. 
i^avi' to appeal. 2. Leave or special leave to appeal to the High Court fi*om sdt 

such judgment where leave or special leave is required raa\' be iriven bv 
the High Court upon motion ex parte, and on such conditions, if anv. 
as the Court thinks fit. On the hearing of the motion, such evidem-e 
shall be given on affidavit as the High Court requires. An order for 
leave or special leave to appeal nuiy be rescinded on the motion <»f anv 
respondent. 

Applications for or special leave to appeal shall be made to a Full Court: 
Jud. Act, sec. '21. 

As to leave to appeal from certain interlocutory judgments, see Jtid. Aff, 
sec. 35 (a) ; as to special leave to appeal from a judgment whether final or inter- 
locutory, whether in a civil or criminal matter, see Jnd. Ac/-, sec. 35 [h) and note 
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on p. 151 on *' special leave to appeal" ; as to affidavits generally, see Or. .32 ; as 
to evidence, see supra, p. 152 ; as to rescission of the order for leave, »6. 

3. The notice of appeal shall be served upon all parties directly To whom notice 

. *^ tobegriven. 

aflfected by the appeal, and it shall not bo necessary to serve parties not q,^ e. or. 58, 
so affected ; but the High Court may direct notice of the appeal to be ^' 
served on all or any parties to the cause or matter, or upon any person 
not a party, and in the meantime may postpone or adjourn the hearing 
of the appeal upon such terms as are just, and may give such judgment 
and make such order as might have been given or made if the persons 
served with such notice had l^een originally parties. Any notice of 
appeal may be amended at any time as the High Court thinks fit. 

As to service, see Or. 47 ; as to amendment, see H.C.P. Act, sees. 23, 24. 

4. The notice of appeal must be served within the times follow- Time. 

^. 1 .14.-^ Cf., E. Or. .%, 

ing, respectively, that is to say : — r. l.'>,l.^v 

(1) If the appeal is of right, within twenty-one days from the 

date of the judgment appealed from ; 

(2) If the appeal is by leave of the High Court, within 

twenty -one days from the date of the order giving leave 
to appeal ; 

(3) Tn either case, if the appeal is from a judgment given or 

made before the commencement of the Judicianj Act 
1903, within such extended time as the Court or a 
Justice allows. 

The said respective periods shall l)e reckoned in the first case 
from the date when the judgment was pronounced, and in the second 
case, from the date when the order giving leave to appeal was made. 

."). Affidavits intended to be used upon motions for leave to Title of procewi- 

injfjj for have to 

appeal, and orders giving leave to appeal, shall be entitled " In the apvH'ai. 
High Court of Australia," and in the matter of the cause, which shall 
be described as pending in the Court from which the appeal is proposed 
to be brought. 

6. Notice of appeal and all subsequent proceedings on appeals Title o« apiuais. 
shall be entitled " In the High Court of Australia," " On appeal from ' 

the Court from which the appeal is brought, naming it ; and shall also 
be entitled as between the i)arty appellant and the party respondent. 

7. Tlie appellant shjiU, within the time prescrilxHi f«>r serving Notice to 
the notice of appeal, file a copy of the notice of appeal in the Court ^^ q. or. 70, 
from which the appeal is brought. "*■ ^' 

The fee payable on filing a copy of notice or motion instituting an appeal 
is 5s. ; Rules of Court, 6th October, 1903. 
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Appeal by leave. 3. When the appeal is brought by leave of the High Court, the 

notice of appeal shall state that it is so brought. A copy of the order 
ipving leave to appeal shall be served with the notice of appeal, and t 
copy shall also be filed with the notice in the Court from which the 
appeal is brought. 

(Jivinjrof 9. When notice of appeal is given without the leave of the 

appeals. High Court in a case in which an appeal cannot be brought as of right, 

the Court from which the appeal is proposed to be brought, or a Judae 

thereof, may set aside the notice. 



Security for 
oo«t« of appeal. 



Fonns of 
Scnirity. 



10. Within three months after the service of notice d 
appeal, or such other time as is prescribed by an order giving leave to 
appeal, the appellant shall give the prescribed security for the costs d 
the appeal. 

Such security shall be given in the Court from which the appeil 
is brought. 

If the security is not given within the prescribed time, the 
appeal shall be deemed to be abandoned. 

As soon as it is given, the appeal shall be deemed to be duly 
instituted. 

As to security, see H.C.P. Act, sec. 35. 

Applications for increase of amount of security under Or. 36 of I/vjk Covrt 
Procedure Act must (following the English practice) be made with expeditioo, 
whether there is a Justice of the High Court sitting in the State where the appal 
is to be heard or not. 

On Dec. 20th, 1903, the plaintiff tiled notice of intention to Hp|»ettl to tk 
High Court from a decision of the Supreme Court of New South Wale*, sua 
deposited £50 as security for the due prosecution of the appeal, in accordaDce vith 
sec. 35, sub-sees. (1) and (3) of the High Court Procedure Act, On Feb. 4tlithr 
defendant had notice of the plaintiff's appeal, and in March took out a samisooi 
for increased security in each case, under sec. 36 of the Act. There was do 
Justice of the Higli Court sitting in Sydney until March I4th, but in the intenil 
I lie High Couit had been sitting in Hobart and Melbourne. 

Held {per Grifhth, C.J.) that the applications were made too late, and that 
the applicants should have proceeded under sec. 8 by taking out a summoiM in 
Sydney and having it heard and disposed of as early as possible by a Justice sittio^ 
in Hobart or Melbourne ; McLaiujhUn v. Daily Telegi-aph Xetcitpn/nr Co., 1 
C L.R., 143. 

lOn. Security may be given either by payment of nu»ney int** 
Court or by bond with securities to the satisfaction of the Prothonuiarr, 
Master, Registrar, or other proper otticer of the Supreme Court. 
This rule was added by Rules of Court, 12th October, 1903. 
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* 11. If the security is given within the prescribed time, the proper officer Transmission of 
of the Court from which the appeal is brought shall fortliwith transmit to the 
Registrar of the Registry of the High Court to which the proceedings would have 
been transmitted if the cause or matter were a cause removable into the High 
Court, and had been so removed, a certified copy of all such documents as are 
required for the hearing of the appeal ; and that Registrar, if he is not the 
Principal Registrar, shall transmit them to the Principal Registrar. 

A statement of the reasons of the Court for the decision shall be included in 
the documents so transmitted. 

*This rule was repealed by Rules of Court, Oct. 12th, 1903, and the follow- 
iug rule was substituted therefor : — 

IL If the security is given within the prescribed time, the Transmission of 
proper officer of the Court from which the appeal is brought shall forth- 
with transmit to the Registi*ar of the Registry of the High Court at 
the seat of Government of the State a certified copy of all such docu- 
ments as are required for the hearing of the appeal ; and, if the appeal 
is directed to be heard elsewhere than in the State, the Registrar shall 
transmit them to the Registrar of the Registry situated in the plaxje 
where the appeal is to be heard. 

A statement of the reasons of the Court for the decision shall, if 
practicable, be included in the documents so transmitted. 

After the appeal has been disposed of they shall, if they have 
been received from another Registry, be returned to the Registry from 
which they were so received. 

* 12. The appeal shall be set down by the appellant for hearing at the first Setting down 
sitting of the High Court for hearing appeals appointed to be held after the expir- heSnng. 
ation of two months from the due institution of the appeal, unless the respondent 
consents to its being set down for an earlier sitting. 

If it is not so set down, any respc'ndent may apply to the High Court up(<n 
motion for an order dismissing the appeal for want of prosecution. 

*This rule was repealed, Oct. 12th, 1903, and the following was substituted 
therefor : — 

12. The appeal shall be set down for hearing at a sitting of the setting do^-n 
High Court appointed for hearing appeals at the place at \vhich it is to hearinj?. 
be heard. It shall be set down for the first such sitting appointed to 
be held after the expiration of two months from the due institution of 
the appeal, unless the respondent consents to its being heard at an 
earlier sitting. 

If the appellant does not set down the appeal for hearing at 
that sitting, and, three weeks at least before the day appointed for 
holding the sitting, give notice to the respondent that he has done so, 
unless the respondent consents to take shorter notice, the respondent, 
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CrOiM appeals. 
Cf., E. Or. f)8, 



or any respondent if more than one, may apply to a Full Court, at anj 
place at whicli it may be sitting, by motion upon notice for an ordw 
dismissing the appeal for want of prosecution. 

The fee payable on setting down an appeal from a judgment of theSaprtDe 
Court of a State is £2 ; Rule of Court, 6th October, 1903. 

13. It shall not be necessary for a respondent to give notice oi 
motion by way of cross appeal, but if a respondent intends up<^»n the 
hearing of an appeal to contend that the decision appealed from should 
be varied, he shall within the time prescribed by the next folluirinf 
rule, or such time as is allowed by special order of a Full Court in anr 
case, give notice of his intention to such of the parties as uiav fc^ 
affected by the contention. The omission to give such notice shall UfA 
diminish the powers of the High Court when hearing the appeal ; bai 
may, in the discretion of the Court, be ground for an adjournment «* 
the appeal or for a special order as to costs. 



Time. 

Cf.,E. Or. 5S, 
r. 7. 



Pap^.TS for 
Justices. 

Cf., K. Or. 56, 
r. 11. 



Evidence on 
appeals. 

Cf.. K. Or. 68, 
r. 1-2. 



14. Subject to any special order made in any ca.se, notice br 
a respondent under the last preceding rule shall be given one mootb 
before the day for whicli the appeal is set down for hearing. 

Month means calendar month ; see Acfs Iiifti'prefation Act 1901, sec. 22. 

ir>. Ten days at least before the day for which the appeal is*» 
down for hearing, the appellant shall leave at the Chanibei's of eachot 
the Justices who are to sit on the hearing of the appeal, a copy vi the 
documents transmitted to the Principal Registrar. 

IG. When the evidence has not been printed in the Court 
below, the High Court or a Justice may order the whole or any part 
thereof to l)e printed for the purposes of the appeal. Anv party 
printing evidtMice for the purpose of an appeal without such order shill 
bear the costs tliereof, unless the Court otherwise oi-ders. 

Interlocutory 17. An intcrlocutory judgment or ordcr from which there ha.- 

Ju(l)cnienl tunl 

orriersnot been no appeal shall not operate to prevent the Court, uiM>n ht*arini 

appealed from ^ ^ ' 

noi 10 biir relief, an appt^il, tVom giving such decision upon the appeal as is just. 
Cf . E. Or. ^^s, 
r. 14. 

As to what conatitules an interlocutory order, see p. 145. 

18. Jf, upon the hearing of an appeal, a question arises as to 
the ruling or direction of a judge to a jury, the Court shall have regard 
to the verified notes or other evidence, and to such other materials t» 
the Court deems expedient. 

See note to and sec. i., r. 24, nupra. 



Notes of ruling 
or direction. 

Cf.. K. Or. ."iS, 
r 13. 
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19. When an appeal has been duly instituted, the execution of pJoJeJdinga. 
the jud^ient appealed from shall be stayed until the party desiring to 
prosecute it has given sufficient security, to the satisfaction of the 
Court ivom which the appeal is brought, to abide the decision of the 
High Court upon the hearing of the appeal. 

As to stay of proceedings, see H.C.P. Act, sec. 38. 
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FORMS OF PROCEEDINGS. 

Xo. 1. — General Form of Writ of Summont. 

In the High Court of Australia. 

Between A.B. [an infant, by G.H., his next friend], plaintiff, 

and 
CD. and E.F., Defendants. 

Edwakd thk Seventh, by the grace of God, of the United Kingdom of 
Great Britain and Ireland and of the British Dominions beyond the Seas, King, 
Defender of the Faith : 

To CD. of andE.F. of : 

We command you that within days after the service of this 

writ on you inclusive of the day of such service, you do cause an appearance to be 
entered for you in Our High Court of Australia, in an action at the suit of A.B. ; 
and take notice that in default of your so doing the plaintiff may proceed therein, 
and judgment may be given in your absence. 

Witness : Y.Z., Chief Justice of Our said High Court, at (Principal Seat of 
the Court) the day of in the year of Our Lord One thousand 

nine hundred and 

[L.S.] 

Memorandum to be aubncrihed <m the icrit. 

N.B. — This writ is to be served within twelve calendar months from the 
date thereof, or, if renewed within six calendar months from the 
date of the last renewal, including the day of such date, and not 
afterwards. 

Appearance [or Appearances] to this writ may be entered by the 
defendant [or defendants] either personally or by solicitor at the 
Principal [or District] Registry' of the High Court at {Registry from 
which lorit ia t^ued). 

Additional memorandum to be nibacribed on writs istued from District Registries. 
If any defendant neither resides nor carries on business in the State of 
{StcUe in which District Registry is nitucUed), his appearance may, at his option, be 
entered either at the place above mentioned or at the Principal Registry of the 
High Court at {Principal Seat of the Court). 
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Indorsementa to be made on the lorit before issue. 

The plaintiff's claim is, drc. (HtoUe briefly the nature of the relief daivud m 
the action.) 

This writ was issued by the plaintiff iu person, who resides at ,ud 

whose address for service is at the same place [or at ] [or This writ vu 

issued by X.Y., of , whose address for service is at 

solicitor for the plaintiff, who resides at , or This Mrrit was issued 

by V.W., of , whose address for service is , agent for X.Y.. 

of , solicitor for the plaintiff, who resides at ] {meniiou tk 

locality a7id sitiMlion of the plaintiffs residence in such a mantur ots to enable it to 
be easily discovered.) 

Indorsement to be made on the writ after service thereof. 
This writ was served by me on the defendant at oi 

day, the day of , 19 . 

Indorsed the day of ,19 

(Signed) M.N. 
(Address) 

No. 2— fTri^ oj Summons in actions iu rem. 

In the High Court of Australia. 

A.B., Plaintiff. 

against 

The Ship X 

[or the Ship X and freight 

or the Ship X, her cargo and freight 

or {if the action is against cargo only) The cargo ex the Ship {ulate tk 

name of ship on board of which the cargo is or lately tcaa laden) 
or {if the action is against the proceeds realized by the sale of a Ship v 
cargo) The proceeds of the Ship X {or of the cargo ex the Ship X;. 
or Fifty cases of Opium {or as the case may be). 
Edward the Seventh, by the grace of God, etc. 
To the Owners and all others interested in the Ship X. her cargo aod 
freight {or as the cane may 6e, describing the subject-matter of the action): 
We command you, cfec. {as in Form No. 1). 

{Memoranda and indorsements as in Form No. 1.) 
Note.— If the action is by the Crotvn^ instead of the plaintiffs name ptf 
"Our Sovereign Lord the King," adding, if necessary, "in His Office ci 
Admiralty." 

Xo. 3. — Writ of Service beyond the Jurisdiction, or when Notice in lieu oJ Serrit^ 
is to be given beyond the Jurisdiction. 
[Title, dbc, as in Form No. 1.] 
Edward, t(:c. 

To CD., of : 

We command you that within days after the service of liw 

writ [or notice of this writ [as (he case may be] on you, inclusive of the day d 
such service, you do cause an appearance to be entered for you in Our High Court 
of Australia, in an action at the suit of A.B. ; and take notice, that in default oc 
your so doing the plaintiff may, by leave of the Court or a Justice, ^rocted 
tlierein, and judgment may be given in your absence. Witness, drc. 
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(Memoranda and indorsements as in Form No. 1.) 
Farther indorsement to he made on the writ before the isme thereof^ or 
re amendment to inclnde a df'Jend%nt to be served beyond the Commonwealth : — 

N.B. — This writ is to be used where the defendant or all the 
defendants, or one or more defendant or defendants, is or are 
to l)e served beyond the Commonwealth of Australia. When the 
defendant to be served is not a British subject, and is not in 
British dominions, notice of the writ, and not the writ itself, is 
to be served upon him. 
No. 4. — Notice to be served beyond the Jurisdiction in lieu of Writ. 
the High Court of Australia. 

Between A.B., Plaintiff. 

and 
CD. and E.F., Defendants. 

To E.F..of 

Take notice that A.B., of , has commenced an action against you, 

«*., in the High Court of Australia, by writ of that Court dated the 
r oi A.D. 19 , which writ is indorsed as follows [copy in fall the 

lorsementf] : and you are required within days after the receipt of 

B notice, inclusive of the day of such receipt, to defend the said action by 
ising an appearance to be entered for you in the said Court to the said action ; 
1 in default of your so doing the said A.B. may, by leave of the Court or a 
stice, proceed therein, and judt^ment may be given in your absence. 

You may appear to the said writ by entering an appearance personally or 

your solicitor at the Principal Registry of the Court at (Principal Seat of the 

url) [or, your option, (if the writ is issued from a District Registry) at the District 

gistry of the Court at (place of District Registry from which writ is issued)]. 

(Signed) A.B., of &c. 

or 
X.Y., of &c. 

Solicitor for A.B. 
Xo. 5. — Special Notice under Order XIII. 
( To be addled after indorsement of claim on writ. ) 
The defendant is required to take notice that, if he appeai-s, the plaintiff 
tends to proceed to trial without pleadings. 

No. 6.— General Form of Entry of Appearance by Defendant. 
the High Court of Australia. 

( Title as in icrit of summons, adding after the name of any dejendant who is 
infant, ** by G.H., his guardian ad litem,") 

£nter an appearance in this action for the defendant CD. 
[The said defendant retjuires (or does not require) a statement of claim 
be delivereil.] 



Dated, <tc 



CD., defendant in person 
[or Y.Z., Solicitor for the Defendant CD.] 



The address of CD. is 

His address for service is 

[or The place of business of Y.Z. is 

His address for service is .] 
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Xo. 7. — Entry of Conditional Appeartmct. 
{Title, dfCt as in Form Xo. 1.) 
Enter a conditional appearance in this action for the defendant CD., vbi 
denies the jurisdiction of the Court to entertain the action against him witkm 
his consent [or denies that he is a partner In the defendant firm]. 
Dated, d:c. 
{Signature and memoranda as in Form Xo» 1 , omitting r^trtnct to lUeUemni 

of claim, ) 

Xo. 8. — Affidavit for Entry of Appearance as Ottardian. 

{Title f dec.,, oa in writ of summons or originating proceeding.) 

I, Y.Z., of , solicitor, make oath and say as follows : — 

G.H. of {state residence and description), is a fit and proper person to act » 
guardian ad litem of the above-named infant defendant, and has no interest is tk 
matters in question in this cause adverse to that of the said infant, and tbeoooMl 
of the said G.H. to act as such guardian is hereto annexed marked with the 
letter A. 

Signed and sworn, ctr. 

Xote. — 7*0 this affidavit must be annexed the document signed by the gwvim 
in testimony of his consent to act, which may be in the folhtoing form .* — 

1, G.U., of {state rendence and descriptiofi), consent to act as gnardias ti 
litem of CD., an infant defendant in this cause, and I authorize Mr. Y.Z.,of,^.. 
solicitor, to defend this cause as solicitor for me as such guardian. 

G.H. 
Witness X.Y. 

Xo. 9.— General Form of Xotice of Appearance by DffendanL 

( Title, drc. , as in writ of Summons. ) 

Take notice that I have this day entered an appearance in this action sttk 
Principal [or District] Registry of the High Court of Australia at [if 

the defendant CD.] 

I retiuire [or do not require] [or The said defendant requires {or does «i 
require)] a statement of claim to be delivered. 

CD., defendant in person 
[or Y.Z., Solicitor for the Defendant C.l»'- 

The address of CD. is • 

His address for service is 

[or The place of business of Y.Z. is 

His address for service is .] 

In the case of a conditional appearance insert the word " conditional "htfin 
** appearance." 
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RULE OF COURT. 

As of Tuesday, the sixth day of October, a.d. 1903. 
It is ordered as follows : — 

The Fees and Percentages to be taken in the several Offices of the 
High Court of Australia by the several officers thereof shall be as 
set forth in the following Schedule, that is to say : — 

THE SCHEDULE. 
SCALE OF FEES. 

L To BE TAKEN IN THE REGISTRIES. 

Summonses f )VritSy and Commissions. 

On sealing a writ of summons for commencement of an action 

On sealing a concurrent writ of summons for commencement 
of an action ..... 

On sealing a writ of subpcena for not more than three persons 

For every additional person named in the subpcena 

On sealing any writ of execution . . . 

On sealing writ of mandamus, certiorari, ha1>eas corpus, or 
prohibition . . 

On sealing writ of assistance ... 

On sealing writ of inquiry ..... 

On sealing any other writ ..... 

On sealing a renewed or amended writ of summons 

On sealing any originating summons . . . . 

On sealing summons for directions under Order XII. . 

On sealing any other summons 

On sealing any commission issued by authority of the Court 
or a Justice whether under the authority of a Statute or 
of Rules of Court . . ..100 

On sealing any document issued fix)m the Court for use beyond 
the jurisdiction of the Court, not being a writ or other 
document for service on a party to a cause or matter . 10 
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£ t. 
On sealing any other document with the seal of the Court . 10 
The above fees include the filing of all copies or 
praecipes or other documents required to be filed on the 
sealing or issuing of the above documents. 

Appearances. 

On entering an appearance, for each person . . .02 

If by a corporation or joint stock company or a company 

incorporated by Statute or Royal Charter . . 10 

Copies, 

For an office copy of any record of the Court, or of any 
document filed in the Registry, if in the English language 
for every folio . . . . ..00 

If in a foreign language, the actual cost of making and 
examining same, and in addition for marking and 
sealing same as an office copy . . ..02 

For an office copy of a plan, map, section, drawing, photograph, 
or diagram, the actual cost of making and examining 
same, and in addition for marking and sealing same as 
an office copy . . . . ..02 

A tt-eiidanices. 

On an application, with or without a subpoena, for any officer 
not being the Associate of the Justice presiding at the 
Court, to attend with any record or document at any 
Court or place out of the Court building, in addition to 
the just charges and expenses of the officer for each day 
or part of a day he shall necessarily be absent from his 
office . . . . . ..10 

The officer may recjuire a deposit on account of any 
further fees, charges, or expenses which may probably 
l>ecome payable beyond the amount paid for fees, charges, 
and expenses on the application, and the officer or hisclerk 
taking such deposit shall thereupon make a memorandum 
thereof on the application. 

The officer may also require an undertaking in 
writing to pay any further fees, charges, and expenses 
which may become payable l^eyond the amounts so paid 
and deposited. 

Sec^irities. 
On making appointment to inquire into sufficiency of sureties 1 
On attesting execution of instrument of security under Order 
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XXV, whetlier by one or more sureties, and whether 
entered into by all at one time or not 

On inquiring as to sureties under Order XXV, and indorsing 
approval on instrument of security . . . . 

On vacating a recognisance ... . . 

Filing, 

On filing a special case . . . . . . 

On filing special case, being an appeal from an inferior Court 

On filing an instrument of security under Order XXV 

On filing a copy of a notice of motion originating a cause or 

matter . . . . . . . 10 

On filing a petition originating a cause or matter, including 
the sealing of the indorsement of time appointed for 
hearing on all copies of the petition intended for service 

On filing any other petition . , . . . . 

On filing any pleading or other document required to be 
delivered, when no appearance entered 

On filing a notice of change of solicitor 

On filing, unless otherwise provided, an affidavit, deposition 
or set of depositions, including any annexures to any 
such affidavit or deposition . . .026 

On filing exhibits referred to in an affidavit or deposition and 
not annexed thereto, and required to be filed, for each 
exhibit ....... 

But not to exceed ... . . 

On filing a writ of execution with return 

On filing a preliminary Act in actions for damage by collision 

On depositing in any cause or matter any documents ordered 
to be deposited for safe custody or to be impounded, for 
each document . . . . ..010 

On a receipt for any document or documents to which the last 

fee applies when delivered out . . ..010 

On filing a notice of discontinuance of an action or withdrawal 
of part of a cause of action by a plaintiff or a counter- 
claiming defendant . ..026 

On filing a consent in writing signed by the parties with- 
drawing a cause which has been entered for trial . .026 

On filing a copy of the pleadings and issues or such other 
proceedings as show the questions for trial by the party 
entering the trial . . ..026 

On filing a written request to set down a cause or matter for 

further consideration . ..050 
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On filing a written authority to use a person's name as next £ *• d. 

friend . . . . . ..026 

On filing a disclaimer of office by defendant under Order XLI 5 
On filing notice under Queensland Justices Act . .050 

On filing a bill of costs for taxation . . . .026 

On filing a certificate of an examiner of refusal of a witness 

to attend or to be sworn . . . ..026 

On an examiner filing a question to which a witness objects, 

together with the objection . . . .026 

On tiling a copy of notice of motion instituting an appeal . 5 C 
On filing any document in respect of which no other fee is 

provided . . . . . . 1 C 

Payment into Court. 

On payment of money into Court . . . . 5 «J 

Cei'tijicates, 

For a certificate of an associate of the result of trial . .10 1 

For a cei-tificate of taxing officer of result of taxation of bill 

of costs .... . . 2 € 

For a certificate of the Registrar of the result of any pro- 
ceeding before him . . . . . (» 5 C 

Searches. 

On a search for appearance . . . . . 1 <' 

Unless otherwise expressly provided by any Act of Parliament, 
Rules of Court, or this Schedule, on a search in any 
register kept in the Registry, or on searching an index or 
calendar to the files or bundles of documents filed, and 
inspecting the documents, for every hour or part of an 
hour occupied . . . . . . 2 ^" 

Not to exceed per day . . . . 10 < 

Provided that if a search is made in more than 
one register an additional search fee shall be charged for 
every register beyond the first. 
Inspecting any documents deposited pursuant to an order for 

safe custody or impounded . . . .026 

Examination oj Witnesses. 

On obtaining appointment for examination of a witness before 

an officer of the Court . . . . . 5 

In respect of every witness sworn and examined by an officer 
of the Court in his office, unless otherwise provided, 
including oath, for each hour or part of an hour . . 10 
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For an examination of witnesses by any such officer away from £ s. d. 
the office, in addition to reasonable travelling and other 
expenses, per day or part of a day . . .300 

The officer may require a deposit on account of fees 
and expenses which may probably become payable beyond 
any amount paid for fees and expenses upon the exam- 
ination ; and the officer or his clerk taking such deposit 
shall thereupon make a memorandum thereof and deliver 
the same to the party making the deposit. 

The officer may also require an undertaking in 
writing to pay any further fees and expenses which may 
become payable beyond the amount so paid and deposited. 
On examination of witnesses by persons other than 
officers of the Court (these fees to be retained by examiner 
for his own use). 
Upon giving an appointment to take an examination . .050 
Or, if evidence taken on commission, for giving such appoint- 
ment, to each commissioner who acts at the examination 5 
If the time occupied in an examination is less than three hours 3 
If the time occupied in an examination is more than three 

hours, for each day or part of a day . . .500 

When evidence is taken on commission, the two 
pi'eceding fees shall be paid to each commissioner who 
acts at the examination. 

On a request to examine witnesses abroad, such fee 
shall be payable to the examiner as is prescribed by the 
laws of the country where the examination is to take 
place, and shall be paid to the Registrar to be transmitte<l 
with the request. 

The term " officer of the Court " does not include an 
Associate. 

lleariiig. 

On setting down an appeal to the Full Court from a judgment 

of the Supreme Court of a State or of a Judge of the 

Supreme Court of a State . . . ..200 

Tf from an order made in Chambei-s . ,.100 

On setting down an appeal from an inferior Court to the Full 

Court, whether by special case or otherwise . .10 

On entering a special case or demurrer for argument, either 

before a single Judge or before the Full Court, in the first 

instance, including in the latter case, when necessary, the 
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filing of the memorandum requiring same to be entered 
before the Full Court ... . . 

On filing like memorandum (»f another party 

On entering an action for trial before a Justice, with or without 
a jury in addition to the fees, if any, payable in respect 
of the jury .... . . 

On entering an election petition for trial 

On hearing an action on motion for judgment . 

On hearing any cause or matter set down for further considera- 
tion . . . . . . • 10 

On hearing any cause or matter commenced by motion on 

notice or by petition, except when otherwise provided .10 

On hearing any other petition in Court . . .050 

On setting down an appeal from Justices . . . 10 

Drawing up and entering JudgmefUs and Orders. 

If made in Court on the original hearing or hearing on further 
consideration of a cause, or on the hearing of a special 
case or petition, or on application to the Full Court, 
unless otherwise provided . . . .10 

If a judgment without hearing, or by consent . . . 10 

If a judgment under Order XXIII, Rule 7 or Rule 8, or 

Order XXVII, Rule 3, or Order XXVIII, Rule 2 . 10 C 

Any other order whether made in Court or at Chambers .051 
The above fees include filing the duplicate original. 

Taxation of Costs. 

For taxing a bill of costs when the amount allowed doe.s not 

exceed j&lO . . . . . . :2 ' 

When the amount exceeds <£10, for every £5 allowed or a 

fraction thereof . . . . ..00 

These fees, except where otherwise proWded, shall 
be taken on signing the certificate or on the allowance 
of the bill of costs as taxed, but the fees shall be due and 
payable, if no certificate or allocatur is required, on the 
amount of the bill as taxed, or on the amount of such part 
thereof as may be taxed, and the solicitor, or party suing 
in person, shall in such case pay the proper sura, the 
amount whereof shall be fixed by the taxing officer. 

The taxing officer may require a deposit on account 
of fees before taxation, not exceeding the fees on the full 
amount of the costs as submitted for taxation, and the 
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officer on taking such deposit shall make a memorandum £ 8. d, 
thereof on the bill of costs. 

Mucellaiieons. 

On a fiat of a Justice . . . . ..050 

On a party attending before a Judge signifying his consent 
to a consent order being drawn, to enter judgment against 
him . . . . . ..050 

On entering a satisfaction of judgment . . .050 

II. — To BE TAKEN IX THE MaRSHAL's OfFICES. 

The same fees are to be taken as by the practice of the 

Supreme Court of the Stat« in which the proceeding is 

taken or the act is done or authorized and required to be 

taken by the Sheriff in respect of a like proceeding or act 

in a cause pending in that Court. 
A deposit on account of the fees applicable to any proceeding 

or act may be required before such proceeding is com- 
menced or act done, or at any time during the course 

thereof, and a memorandum of the amount deposited 

shall be delivered to the party making the deposit. 
In case of dispute as to any of the charges the amount is to be 

taxed by the taxing officer without fees. 

S. W. GRIFFITH, C.J. 
(L.S.) EDMUND BARTON, J. 

R. E. O'CONNOR, J. 

GoKDOX H. Castle, Principal Registrar. 
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HIGH COURT OF AUSTRALIA. 



RULES OF COURT. 

As of Monday the twelfth day of October a.d. 1903. It is ordered 
as follows : — 

1. The following Rule shall stand a^ part of Order IX. of the Rules 
OP Court (Original Jurisdiction) in the Schedule to the High Court 
Procedure Act 1903 :— 

Apji«*^ce at {^^, If a defendant, being entitled to enter his appearance either 

notffii^by* ^ ^^ * District Registry or at the principal Registry, elects to enter 

Wstrict*** ^ ^^ ^^ ^^^ Principal Registry, the Principal Registrar shall on the 

owttthMuwes. same day, at the cost of the defendant, notify to the District 

Registrar by telegraph that the appearance has been entered. 

2. The Appeal Rules in the Schedule to the said Act shall be 
amended as follows : — 

(1) The following Rule shall stand as part of Section 1 of the said 
Appeal Rules : — 

Place (or hearinj? 1 a. Uuless Otherwise directed by the Court or a Justice, appeals 

appeals. "^ ' r r 

shall l3e heard at the seat of government of the State in a Registn* 
whereof the cause is pending. Tlie Court or a Justice may direct 
that any appeal shall be heard at the seat of government of some 
other State. 

(2) In Rule 6 of the said Section 1 the words " within four days 
if the application was made at the Principal Seat of the Court and in 
any other case " shall be omitted. 

(3) Rule 13 of the said Section I. shall be repealed, and the following 
Kule shall be substituted for it : — 

TruuMiniiMion of 13 ^viien th(^ appeal is directed to be heard at a place other 

than that in which the Registry in which the cause is |)endinir 
is situated the Registrar of the last-mentioned Registry shall 
transmit to the Registrar of the Registry situated at the place at 
which the appeal is to be heard all such documents as may be 
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necessary for the hearing of the appeal. After the appeal has been 
disposed of, they shall be returned to the Registry in which the 
cause is pending. 

(4) the following Rule shall stand as part of Section II. of the said 
Appeal Rules : — 

1a. Unless otherwise directed by the Court or a Justice such ^i^iJ'*'^'*"^ 
appeals and applications shall be heard at the seat of government 
of the State. The Court or a Justice may direct that any such 
appeal or application shall be heard at the seat of government of 
some other State. 

(5) Rules 2 and 3 of the said Section II. shall be repealed, and 
the following Rules shall be substituted for them : — 

2. A copy of the notice of appeal, or notice of motion for a Notice of appeal 
new trial, or to set aside the verdict, finding, or judgment, shall be supreme and 
tiled in the Supreme Court, and a copy shall also be filed in the 
Registry of the High Court situated at the seat of government of 

the State ; and the appeal shall not be deemed to be duly instituted 
until these copies have been filed. 

3. The proper officer of the Supreme Court shall deliver to the i>eUven' and 

* * * tranmiiimion of 

Registrar of the last-mentioned Registry of the High Court such ^ocumentH. 
documents as are necessary for the hearing of the appeal ; and that 
Registrar, if the appeal is not to be heard in the State, shall transmit 
them to the Registrar of the Registry of the High Court situated 
at the place where the appeal is to be heard. 

Af t«r the appeal or motion has been disposed of, the documents 
shall be returned to the proper officer of the Supreme Court by or 
through the Registrar of the Registry in the State, as the case may 
be. 

(6) The following Rules shall stand as part of Section IV. of the 
naid Appeal Rules : — 

1a. Unless otherwise directed by the Court or a Justice appeals Piacefor hearing 
shall \)e heard at the the seat of government of the State from a 
Court whereof the appeal is brought. The Court or a Justice may 
direct that any appeal shall be heard at the seat of government 
of some other State. 

10b. Security may be given either by payment of money into Konnofsecutity. 
Court or by bond with sureties to the satisfaction of the 
Prothonotary, Master, Registrar, or other proper officer of the 
Supreme Court. 
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(7) Rule 11 of the said Section IV. shall be repealed, and the fol- 
lowing Rule shall be substituted for it : — 

Tranamission of H. If the security is <Aven within the prescribed time, the 

documents. ./ o r 

proper officer of the Court from which the appeal is brought shall 
forthwith transmit to the Registrar of the Registry of the High 
Court at the seat of governmenf of the State a certified copy of all 
such documents as are required for the hearing of the appeal ; an<i, 
if the appeal is directed to be heard elsewhere than in the State, 
the Registrar shall transmit them to the Registrar of the Registry 
situated in the place where the appeal is to be heard. 

A statement of the reasons of the Court for the decision shaU, 
if practicable, be included in the documents so transmitted. 

After the appeal has been disposed of they shall, if they have 
been received from another Registry, be returned to the Registry 
from which they were so received. 

Setting down (8) Rule 12 of the said Section IV. shall be repealed, and the fol- 

appeal for ^ ' tr 7 

hearinjf. lowing Rule shall be substituted for it : — 

12. The appeal shall be set down for hearing at a sitting of the 
High Court appointed for hearing appeals at the place at which it 
is to be heard. It shall be set down for the first such sitiiii;; 
appointed to be held after the expiration of two months from the 
due institution of the appeal, unless the respondent consents to its 
being heard at an earlier sitting. 

If the appellant does not set down the appeal for hearing at 
that sitting, and, three weeks at least before the day appointed for 
holding the sitting, give notice to the respondent that he has done 
so, unless the respondent consents to take shorter notice, the 
respondent, or any respondent if more than one, may apply to a 
Full Court, at any place at which it may be sitting, by motion upon 
notice for an order dismissing the appeal for want of prosecution. 

Amount of costs. 3. The fees payable to barristers and solicitors in respect of bu^^iness 

transacted by them in the High Court or the offices thereof shall, unless 
otherwise ordered, l)e taxed, allowed, and certified by the Registrar or a 
Deputy Registrar or some other officer duly appointed for the purpo*^, 
and shall be allowed in accordance, as nearly as may be, with the scale 
of costs applicable, under the practice of the Supreme Court of the State 
in which the business is transacted, to business of an analogous nature 
transacted in that Supreme Court or the offices thereof. 
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4. Every taxation of costs shall be subject to review by a Justice. *^®^^^j'^ ®' 

5. Registrars and Commissioners for Affidavits sliall be entitled to comnnw«ioncr'!» 
receive and retain for their own use fees at the rates following, that is 

to say: — 

For each oath or affirmation . 

If not at Registry or Commissioner's office 
Or, if above 1 mile from Registry or Commis- 
sioners office, over and above travelling expenses 1 1 

For marking each sheet of an affidavit or affirmation 
or of an annexure . . . . 

For signing each certificate to an exhibit 

For attesting instrument of security, for each surety 

' S. W. GRIFFITH, C.J. 
(L8.) EDMUND BARTON, J. 

R. E. O'CONNOR, J. 

Gordon H. Castle, Principal Registi'ar. 
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THE COURT OF DISPUTED RETURNS. 

[Commonwealth Electoral Act 1902.] 



Method of dis- 
puting elections 



The Court of 
Disputed Re- 
turns. 



Reijuisites of 
petition. 



Part XVI. — Court of Disputed Returns. 

192. Tlie validity of any election or return msLV be disputed 
by petition addressed to the Court of Disputed Returns and &« 
otherwise. 

193. (1) The High Court shall be the Court of Disputed 
Returns, and shall have jurisdiction either to try the petition or to 
refer it for trial to the Supreme Court of the State in which the 
election was held or return made. 

(2) When a petition has been so referred for trial to the Supreme 
Court of a State, that Court shall l)ave juiisdiction to try the petition, 
and shall in respect of the petition be and have all the powers and (mc- 
tions of the Court of Disputed Returns. 

(3) Until the establishment of the High Court, the Supreme Court 
of each State shall be the Court of Disputed Returns in respect «rf 
elections held or returns made in that State ; and the proWsions d 
this Act with respect to the filing of petitions, the deposit of security, 
and the duties of the Registrar, shall be read as if the Supreme Cour: 
of the State, or the otHces or Registrar, Master, or Prothonotary therwi 
wei-e substituted therein for the High Court or a Registry or Registrar 
thereof respectively. 

(4) The jurisdiction of the High Court or of the Supreme Court 
of a State sitting as a Court of Disput<*d Returns, or in the exercise << 
powers conferred by this section, may be exerciseil by a single Justice 
or Judge. 

194. Every petition disputing an election or return in this part of 
this Act called the petition shall — 

(a) Set out the facts relied on to invalidate the election or 
return : 
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(6) Contain a prayer asking for the relief the petitioner claims 
to be entitled to : 

(c) Be signed by a candidate at the election in dispute or by a 
person who was qualified to vote thereat : 

{d) Be attested by two witnesses whose occupations and ad- 
dresses are stated ; 

(e) Be filed in the Principal Registry of the High Court or in 
the District Registry of that Court in the capital city of 
the State in which the election was held within forty 
days after the return of the writ. 

Facts relied on. — Only such facts as are within the jurisdiction of the 
Court to deal with should be stated in the petition. Irrelevant matters and the 
allegation of illegal practices or irregularities outside the jurisdiction of the Court 
may be struck out on summons in Chambers. In the Denison Election Petition, 
Ckimeron v. Fysh, (April 18, 1904), 1 C.L.R. 

196. At the time of filing the petition the petitioner shall deposit Depoait as se- 
with the Principal Registrar or District Registrar (as the case may be) 
of the High Court the sum of Fifty pounds as security for costs. 

196. No proceedings shall be had on the petition unless the re- No proceedinsrs 

*■ '=' *^ unless requisites 

quirements of the preceding sections are complied with. complied with. 

197. The Court of Disputed Returns shall sit as an open Court Powers of Court 
and its powers shall include the following : — 

(i.) To Adjourn : 

(ii.) To compel the attendance of witnesses and the production 
of documents : 

(hi.) To examine witnesses on oath : 

(iv.) To declare that any person who was returned as elected' 
was not duly elected : 

(v.) To declare any candidate duly elected who was not 
returned as elected : 

(vi.) To declare any election absolutely void : 

(VII.) To dismiss or uphold the petition in whole or in part : 

(viii.) To award costs. 

(ix.) To punish any contempt of its authority by fine or im- 
prisonment. 

Void. — In the Melbourne Election Petition, Moloney v. McEacham, 1 
C.L.R., 77, the sitting member's majority was lost through the rejection of a 
onmber of informal postal votes which were in his favor. These votes were lost 
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IrKiuiries by 
Court. 

W.A. 1899 No. 

20, s. 148. 

S.A. 1896 No. 
($07, 8. 184. 



Real Justice to 
bcobsened. 

W.A. 1809, No. 
2U, 8. 149. 



through informalities arising from erroneous instructions iiuued by an electonl 
officer in the employment of the Commonwealth. Hdd^ per Griffith, C.J. :— If * 
number of electors lost the franchise through the mistake of the ofBcer, it ii i 
ground for voiding the election. If an elector lost his vote by his own error, is 
was his misfortune and that of the candidate for whom he intended to vote. So 
held also in the Riverina Election Petition, Chanter v. Blackwoody I C.L.R., 122. 

In the Riverina Election Petition the Full Court held that the Court d 
Disputed Returns had no jurisdiction under the Statute to avoid an electioii o 
the ground that one of the candidates had by himself or agent been guilty of ao 
illegal practice unless there was reasonable ground for believing that the resalt of 
the election may have been affected by such illegal practice ; Chanter v. Biackurxd^ 
1 C.L.R., 39. 

Costs. — In the Riverina Election Petition, Chanter v. Blaclnroad, 1 C.LR, 
121, the petitioner, being successful, applied for costs on the higher scik. 
(iiriffiths, C. J., said :— Claiming a seat in the Federal Parliament involves a qutt- 
tion of as great importance as could possibly be raised. As to the matter of 
difficulty, the trouble had to a great extent arisen from the framing of the Aet 
and from the action of the officers of the Federal Government in arranging for tfae 
elecion. It would be hard to make the respondent pay any more by reason d 
those mistakes. Under these circumstances he made an order for the taxatiou ci 
petitioner's costs according to the ordinary Supreme Court scale for the iisofi 
upon which he had succeeded in upsetting the election. 

198. Tlie Court shall inquire whether or not the petition is duh 
signed, and so far as Rolls and voting are concerned may inquire iDt«» 
the identity of persons and whether their vote« were improperl v adniittt<i 
or rejected, assuming the Roll to be correct ; but the Court shall not 
inquire into the correctness of any Roll. 

199. The Court shall be guided by the substantial merits aod 
^ood conscience of each case without regard to legal forms or techni- 
calities, or whether the evidence before it is in accoixlance with tlie 
law of evidence or not. 



See as to this section, In re Camhooya Elect ion Petition, 9 Q.L..J.,^1: 
Chanter V. lifnchroofJ, 1 C.L.R., 39. 

Immaterial 200. No election shall be avoided on account of any delav in the 

iTiora not to . . . 

vitiate election, declaration oi nominations, tlie polling, or the return of the writ, or •«! 
.s.At'lS'Jo, No!*'^' account of the absence or error of any officer which shall not }ye pn»ve«i 
ij(57. s. 18C. to have affected tlie r(?sult of the election. 



i)ecisi()ji8 to be 201. AH decisions of the Court shall be final and conclusive 

w A. iit. -. 1.^1. without appeal, and shall not be (juestioned in any wa\-. 

Tlie opinion of the Full Court may, however, be obtuined by a reference u> 
the Full Court of the High Court; see Chanter v. Blackmood, 1 C.LIL, "iB: 
Malowy v. JIcEarharn, ih.y 77 ; Hirsch v. Phi/fipn^ i7*., 132. 
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202. The Principal Registrar or District Registrar of the High ^j^f/^iSug^^^of 
Court shall forthwith after the filing of the petition forward to the gJd^r^,c5Srtto 
Clerk of the House of the Parliament afFected by the petition a copy ^^Sd!^ ^"** 
of the petition, and after the trial of the petition shall forthwith forward 

to such Clerk a copy of the order of the Court. 

203. If costs are awarded to any party apjainst the petitioner, the DeiK»it applic- 

•^ ^ "^ '^ '^ able for costu. 

deposit shall be applicable in payment of the sum ordered, but other- ^v.a. ib. a. iM. 
wise the deposit shall be repaid to the petitioner. S-^- *'^- *• ^^• 

204. All other costs awarded by the Court, including any balance other costs. 
above the deposit payable by the petitioner, shall be recoverable as if the 

order of the Court were a judgment of the High Court of Australia, 
and such order, certified by the Court, may be entered as a judgmetit 
of the High Court of Australia, and enforced accordingly. 

205. EflTect shall be given to any decision of the Court as Effect of 

'' decision. 

follows :— W.A. ib. 8. 156. 

(i.) If any person returned is declared not to have been duly 
elected, he shall cease to be a Senator or Member of 
the House of Representatives ; 

(ii.) If any person not returned is declared to have been duly 
elected, he may take his seat accordingly ; 

(III.) If any election is declared absolutely void a new election 
shall be held. 

206. The Justices of the High Court or a majority of them or Power to make 

^ •' -^ rule;* of Court. 

until the High Court is established the Governor-General may make 
Rules of Court not inconsistent with this Act for carrying this Part of 
this Act into effect and in particular for regulating the practice and 
procedure of the Court the forms to be used and the fees to be paid by 
parties. 

Every Rule of Court made in pursuance of this section shall be laid To belaid before 

the Porlia-.tient. 

before the Senate and the House of Representatives within forty days 
next after it is made if the Parliament is then sitting, or if the Parlia- 
ment is not then sitting then within forty days after the next meeting 
of the Parliament ; and if an Address is presented to the Governor- 
General by either House of the Parliament within the next subsequent 
forty sitting days of the House praying that any such rule may be 
annulled the Governor-General may thereupon annul the same ; and 
the rule so annulled shall thenceforth become void and of no effect, 
but without prejudice to the validity of any proceedings which have in 
the meantime been taken under it. 
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HIGH COURT OF AUSTRALIA. 



We certify that by reason of urgency tiie following Rules should come 
into immediate operation. 

S. W. GRIFFITH, C.J. 

EDMUND BARTON, J. 



Rules of Court. 

As of Thursday the twenty -eighth day of January a.d. 1904. Ii 
is ordered as follows : — 

Short title. 1. These Rules may be cited as "The Election Rules of 1904." 

Application of 2. The llulos of Court contained in Part 1 of the Schedule to 

General Rules of 

Court. the llujh Conrt Procedure Act 1903, and all amendments thereof and 

additions thereto, shall, so far as the same are applicable, and are not 
inconsistent with these Rules, extend and apply to proceedings in tht 
High Court in the exercise of its jurisdiction as the Court of Disputed 
Returns. 

A petition disputing an election or return shall be deemed to be 
an originating proceeding within the meaning of these Rules. 

Title of ?K The petition shall lx» entitled in the manner proscril>ed in 

Rule 2 of Order I, and shall also be entitled "In the matter of \\ie 
Election" in question, describing it as an election of members of the 
Senate for th<» State in which the election was held, or as an election 
of a member of the House of Representatives for the Electoral Division 
in (luestion, or as the case may be. 
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It shall be divided into paragraphs in the same manner as a State- 
ment of Claim. 

4. The Registrar shall forthwith after the presentation of a petition Publication. 
publish a copy thereof in the Commonwealth Gazette and in the official 
Gazette of the State in wliich the election was held. 

In the case of an election of a member of the House of Represent- 
atives he shall also forthwith publish in some newspaper circulating 
in the Electoral Division for which the election was held a notice setting 
forth the fact of the presentation of the petition, the date of presenta- 
tion, the name of the petitioner, the nature of the relief claimed, and 
the grounds on which the election is disputed. 

5. The petitioner shall within thirty days after the presentation service of 
of the petition, or within such further time as a Justice may allow, 
cause an office copy of the petition to be served upon every person 
whose election or return is disputed by the petition. 

Service upon a person returned as elected may be made either person- 
ally or by post by prepaid registered letter addi*essed to him at his 
address as stated in his nomination paper. 

6. Any person who has been returned as a member may send service at an 
to the Registrar at the Registry in the State in which the election Serxice. 
was held a writing signed by him giving an address not more than 

one mile from the Registry at which a petition may be served upon 
him, and may by the same or another like writing appoint some person 
entitled to practice in the High Court as a solicitor to act as his 
agent in respect of any such petition. 

When such writing has been sent to the Registrar, service of a 
petition upon the person by whom it was sent may be made by leaving 
the office copy of the petition with some person at the address specified 
in the writing. 

7. Any person returned as a member whose election or return is Appearance*, 
disputed by a petition may within fourteen days after service of the 
petition upon him, and any person who voted or had a right to vote at 

the election to which the petition relates may within fourteen days 
after the publication of the petition in the official Gazette of the 
State in which the election was held, enter an appearance to the petition. 
Every person so entering an appearance shall be deemed to be a party 
to the proceedings upon the petition* 
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Particulars of 
votes objected 
to. 
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8. When the petition, not being a petition merely claimiug a 
fresh count of the votes, claims the seat for a pei-son who has not 
been returned as a member, and alleges that such person had a lawful 
majority of votes, each of the parties shall, six da^'s before the day 
appointed for the trial of the petition, deliver to the Registrar and 
to the opposite pai'ty at his address for service a list of the votes or 
classes of votes intended to bo objected to, specifying the grounds of 
objection ; and no evidence shall be offered by any party against the 
validity of nny vote, nor upon any grounds of objection, not specified in 
the list so delivered by him, except by leave of the Court or a Justice 
upon such terms as to amendment of the list, adjournment of the 
trial, and payment of costs, as the Court or Justice may order. 



CJounter-charKes. 9. When a petition claims a seat for a person who has not been 

elected as a member, and a party respondent desires to set up that 
the person for whom the seat is claimed was not duly elected, the gruund 
of objection being some ground other than an erroneous counting of the 
votes, he shall within six days after entering his appearance, or within 
such further time as the Court or a Justice may allow, deliver to 
the Registrar and to the petitioner at his address for service a state- 
ment of the objections which he intends to raise. The stateijnent shall 
set forth the objections in the same manner in which objections are 
i-equired to be set forth in a petition. 



Porticulnrti in 
g'eneral. 



10. The Court or a Justice niay order any party to a petition i«> 
deliver to any other party particulars, or further and better particulars 
of any matter alleged by such party. 



Trial. 11. Tlio trial of the petition shall be held at a time and plat*e t** 

be appointed by a Justice on the application of some party to the petition. 
Ten days' notice of trial shall be given by the party obtaining the oitler 
to the other parties to the petition, and shall be advert ise<i by the 
Registrar in some paper or papers circulating in the State or Electoral 
Division for which the election was held. 

An order appointing the time and place of trial may be varied from 
time to time. 



Withdrawal of 
Petition. 



12. A petition may b(? withdrawn by leave of the Court or a 
Justice upon such terms as the Court or Justice may think tit. 



8u])etitutioti of Ten days' notice of the intention to apply for leave shall be given by 

Petitioner. advertisement in some newspaper or newspapers circulating in the State 
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or Electoral Division for which the election was held, and at the hearing 
of the application the Court or Justice may allow any other person who 
was competent to present a petition on the like gi*ounds to be substituted 
for the petitioner. The proceedings upon the petition shall thereupon 
be continued as if the person so substituted had been the original 
petitioner. 

1 3. When a sole petitioner dies before the trial of the petition, the Abatement 
Court or a Justice may allow some other person who was competent to Petitioner, 
present a petition on the same grounds to be substituted as petitioner. , 
The proceedings upon the petition shall thereupon be continued as if the 
person so substituted had been the original petitioner. 

These Rules shall come into operation forthwith as Provisional 
Rules. 

S. W. GRIFFITH, C.J. 
(L.8.) EDMUND BARTON, J. 

Gordon H. Castle, Principal Registrar. 



I: 
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INDEX. 



A 

ABANDONMENT.— 5€« Discontinuance. 

ABATEMENT.— 5e« Change of Parties. 

action of, no, on marriage, death or insolvency of party, 267. 
death of petitioner to election petition, on, 455. 
no defence shall be pleaded in, 293. 

ABSENCE : 

of Justice of High Court, 82. 

temporary transfer of cause on, 217, 430. 

ABSENT DEFENDANT: 

judgment obtained where, when recognised by foreign Court, 114. 
power of High Court to proceed where, not served, 44, 101. 

where defendant out of jurisdiction is served 
with notice, 101. 

ABUSE OF PROCEEDINGS, 369. 

ACCOUNTS : 

settled or stated, allegation of, in pleading, 282. 

ACCOUNTS AND INQUIRIES^: 
may be directed at any stage, 330. 
new trial, directed on motion for, 423. 

ACTION.— -S^ec also Cause and Matter, Writ of Summons. 
abatement of, 267. 
cause of, meaning of, 334. 
causes of, joinder of, 250. 
commencement of, against parties added, 247. 
by writ of summons, 241, 250. 

Principal or District Registry, in, 214. 
compromise of, by guardian ad littm^ 248. 
conauct of, applications for, 89, 91. 
consolidation of. Stt Consolidation of Causes. 
Crown, by, 251. 

default of appearance, plaintiff may proceed with, in, 267. 
discontinuance, 301. 6tt Discontinuance. 
dismissal of. Stt Dismi&sal of Action. 
entry of, for trial, 338. See Trial. 
in pemonanif 251. 
in rtnif 251. 

form of writ of summons in, 434. 
judgments, all such to be made in, as to do complete justice, 53, 129. 
matters arising pending, 297. 
multiplicity of proceeding to be avoided, 54, 130. 
outline of principal proceedings in an, 55. 
parties to. Ste Parties. 
remitter of, to State Court, 184. 
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ACTION— con finned. 

removal of, into High Court by certiorari, 376. 

by order of the High Court, 181. See REMOVi 
OF Causes. 
second, for same cause of action, security for costs where, 313. 
setting down on motion for judgment, 3bl. ^^ee Motion for Judgment, 
stay of proceedings in, 369. See Stay of Proceedings. 
suit included in term, 73, 212. 
survival of cause of, 267. 
title of, 241, 251. 

transfer of , 2 1 6. Sep. Transfer of Causes. * 

withdrawal of, 302. 

ADDIX(i PARTIES, 245.— .<?ee Parties. 

ADDRESS : 

defendant appearing in person, 262. 

by solicitor, 262. 
fictitious or illusory, 262. 
for service 

appearance, to be stated in memorandum of, by defendant, 262. 

indorsement of, on originating proceeding, 241. 
originating proceeding, indorsement oii, 241. 
plaintiff suing in person, 241. 
pleadings, on, 279. 
solicitor of, 241, 262. 

agent of, 241, 262. 

ADJOURNMENT: 

Chambers, to, from Court, 90, 375. 

to, where receix'er appointed in Court, 36tS. 
('ourt, from, into Chambers, 375. 
inquiry, of, as to damages by officer of the Court, 342. 
summons for directions, of, 272. 
trial, of, 340. 

ADMlRAI/i Y : 

jurisdiction of High Court in, 23, 177, 17S. 
State Courts in, 30, 177, 178.' 

ADMIRALTY ACTION : 
intervention in, 263. 
preliminary act, amendment of, 289. 
contents of, 2SS. 
filing of, in, 288. 
opening of, 288, 289. 
warrant to arrest propert}* in, may be served on Sunday, 406. 
writs in mn, 251. 

form of, 434. 

ADMISSIONS : 

amendment of, 329. 

costs of proof where refusal to make, 329. 
denial not specific, where, 279. 
directions as to, on, new trial, 221. 
summons for, 271. 

effect of order on, 274. 
documents, of, notice for, 329. 
eflfect of, on subseciuent proceedings, 329. 
facts, 

judgment upon, 329. 
notice as to, .S29. 

pleadings, by not delivering, 300. 
notice by, 329. 
notice of, in writing, 329. 
payment into Court, by, 293. 
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ADMISSIONS— coH^tuwed. 
pleading, in, 279, 329. 

costs of not making proper, 292. 

judgment on, 329. 

when allegations of facts not denied, 279. 
refusal to make, costs, of, 329. 
withdrawal of, 329. 

ADVERTISEMENT: 

substituted service by, 257, 40o. 

AFFIDAVIT : 

address of deponent in, 347. 
Admiralty action, by intervener in, 263. 
affirmation by deponent making, 348. 
alteration in, 348. 

appeal, on, further evidence by, 417, 418. 
appearance, in case of, by infant, 264. 
belief, when it may be stated in, 346. 
blind person, by, 348. 
contents of, 34ti. 

when telegraphed, may be annexed to an affidavit, 346. 
cost of scandalous and irrelevant matter in, 349. 

when not read, 349. 
Court may allow reading of, at trial, 227. 
cross-examination on, 345. 
default of appearance, on, 265, 267. 
defective, use of, 349. 
deponents, by two or more, 347. 

description and true place of abode of, to be stated in, 347. 
names of, to be indorsed on, 348. 
documents, of. See Discovery. 
document, proof of signature to, by, 227. 
evidence niay be given by, 227. 

by order, 227. 
on hearing of matters, 227. 
by, by agreement, 228. 
exhibits to, 350. 
ex jKtrle applications, on, 350. 
facts to be deposed to in, 346. 
filing of, 348. 

ex parte application, l)efore use on, 350. 
practice as to, 348. 
special time for, 350. 
form of, 347. 

irregularities in, 349. 
on entry of appearance as guardian, 436. 
ffuardian ad litem^ on appointment of, 264. 
hearsay in, 346. 
illiterate person, by, 348. 
indorsements on, 348. 
information and belief, sources of, in, 346. 
interlineation in, 348. 
interlocutory motion, on, 346. 

interrogatories, in answer to. See Answer to Interrogatories. 
jurat, contents, of, 347. 

form of where deponent makes affirmation, 348. 
where several deponents, 347. 
where several sheets, 347. 
knowledge not belief to be sworn to in, except on interlocutory applications, 

346. 
leave to appeal, on, 428. 
office copies of, when used, 350. 
paragraphs in, to be numbered, 347. 
particular facts at trial ordered to be proved by, 227. 
prolixity in, 346. 
reading, at trial, 227. 

scandalous matter, removal from file of, containing, 349. 
striking out of, in, 349. 
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AFFIDAVIT— ro«/mu€(i. 

service, of, of British subject out of jurisdiction, 260. 

of document, proof by, at trial, 227. 

of foreigner out of jurisdiction, 261. 

of subpoena, 345. 

where proceedings taken upon default of appearance, 265. 

writ of summons, 257. 
signature to, of, 347. 

signature of party or solicitor to document, proof of, by, 227. 
stamping of, .350. 
swearing of, 350. 

telegraphed, contents of, for use at hearing, 346. 
title to, 346. 

applications for certiorari, &c., on, 375. 
habeas corpus, on, 391. 

AFFIRMATION : 

allegiance, of, and of office by Justices of High Court, 86. 
deponent, by, making an affidavit, 348. 
power of High Court to administer, 223. 

ALIEN : 

appeal from judgment of Supreme Court of State on question affecting st* 

of, 38, 142. 
right of, to writ of habeas corpus, 140. 

AMENDMENT : 

admissions of, .329. 
appeal, not ice of, 422, 429. 

on, power of Court as to, 417. 
application for, 307. 
clerical mistakes of, 310. 
costs of. See Costs. 

defect or error in any proceeding, of, 228. 
defendant, by, 309. 

demurrer, of, when document not sufficiently set out, 299. 
disallowance of, 309. 
failure to amend after order, 310. 
formal defects, 229. 
Full Court, by, 307, 417. 

general power of High Court or Justice as to, 228, 307. 
habeas corpus, of return to writ of, 392. 
indorsement on writ of summons, 309. 
irregularities, 229, 408. 
judgment or order, of, 307, 310. 
parties, as to, 243, 245, 247. 

where unnecessary, 242, 244. 
plaintiff, bv, .309, 310. 
pleadings, of, .307, 308, 310. 

contession and avoidance, in case of, 281. 
judgment, fn case of non-delivery of, 283. 
not allowed pending demurrer, 299. 
unnecessary or scandalous matter in, 284. 
vacation, in, by leave, 396. 
pleading to amended pleading, 310. 
preliminary act, of, 289. 
proceedings of, 229, 308. 
set-off, 309. 

statement of claim, 296, 307-309. 
terms of, 307, 308. 
time for application for, 307. 
writ of summons, of, 307, 309. 

adding defendant on, 247. 

disallowance of, 309. 

failure to amend after order, 310. 

joinder of other cause or relief by, 250. 

mode of, 309. 

service of amended writ after, 247. 

unnecessary when claim extended beyond indorsement, 289. 
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ANSWER : 

by way of cross-actiun, 292, 

ANSWERS : 
several, 279. 

ANSWER TO INTERROCiATORIES : 
affidavit, by, 319, 320. 

contempt of Court, on motion for committal for, 394. 
corporation or companies, by, 319. 
costs of, 319. 
Crown, by, 319. 
exceptions to, 320. 
filing of, 319. 
further order for, 320. 

by vh-a x'oce examination, 320. 
insufficient, 320. 

marshal, in action by or against, 328. 
objections to interrogatories may be taken by, 320. 
omission to make, 320, 327. 
order for, or for further, 320. 

noncompliance with, 327. 
privilege in, 321. 

servants and agents, as to acts done by, 317. 
service of order for, 328. 
sufficiency of, 320. 
time for, 319. 
use of, at trial, 328. 

APPEAL TO HIGH COURT (GENERAL).— .S'ec Appellate JiRisDicrioy. 
costs,' power to award, on, 99. 
criminal cases, in, 197-202. 
death of party to an, 238. 

decision ia case of difference of opinion of Justices on, 96. 
definition of, 73, 212. 
haUas corpuH, by way of, 33, 132, 137. 

institution of, time and manner of, prescribed by rules of Court, 237. 
jurisdiction on, to be exercised by Full Court, 94. 
mandamus by way of, 33, 132, 139. 
new trial, power of Court to grant, 154. 
power of Court on, 162. 
Privy Council, appeal to from, 35, 154. 

on questions as to limits in/er^ie of constitutional powers 
of Commonwealth and those of any State, Ac, 3(i, 
95, 154, 413. 
prohibition, by way of, 124, 132. 
reserved judgments on, 87. 
security, on, when required, 236. 
amount of, 237. 

alteration of, 237, 430. 
stay of proceedings on, 237. 
summary of cases in which an appeal lies, 39. 

APPEAL FROM JUSTICE OF HIGH COURT.— ^ee New Trial. 
amendment on, 417. 
costs of, 413. 

coats, on question of, 100. 
cross-appeals, 419. 

notice of, 419. 
time for, 419. 
discretion, in exercise of, by Justice, 412. 
evidence on, 420. 

further, application for, 417, 418. 
tx parte application, from refusal of, 416. 
fact, on question of, 411. 
Full Court to hear, 94. 

quorum of, 94. 
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APPEAL FROM JUSTICE OF HIGH COVRT—coiUiuiied, 
hearing of, may be expedited, 425. 
interlocutory order not to bar to, 420. 
mode of instituting, 414. 
new trial. See New Trial. 
non-appearance of redpomlent on hearing of, 413. 
notes of Justice as to ruling or directions regarded by Court on, 424. 
notice of, 414. 

tiling of, 416. 

length of, 417. 

service of, 414. 

time for, 415. 
point, on, not raised at hearing, 412. 
papers for Justices on, 420. 
place of hearing of, 414, 444. 
power of Court on, 418. 

to rescind its own order, 413. 
procedure, on matter of, 413. 

reason for decision of Justice to be transmitted on, 42o. 
rehearing, to be by way of, 411. 
rule nisif on refusal of, 420. 
security for costs on, 236, 315. 
sitting in Court exercising original jurisdiction, 140. 

Chambers, 140. 
stay of proceedings, not to operate as, 424. 
time for setting down, 417. 
transmission of documents on, 419, 444. 

APPEAL FROM STATE COURTS FROM WHICH AN APPEAL 
TO QUEEN IN COUNCIL AT ESTABLISHMENT OF COMM 
WEALTH : . . . 

exercising federal jurisdiction, 

leave and special leave to, 142. 

to be heard by Full Court, 94. 
quorum of Justices on, 94. 
when appeal lies, 141, 165. 
not exercising federal jurisdiction, 

leave and special leave to appeal, 142. 

to be heard by Full Court, 94. 
procedure on, 428-433. S«?e Appeal from .Supremk Cocr 

STATEvS. 

(juorum of Justices, 94. 
when appeal lies, 141. 

APPEAL FROM SUPREME COURT OF STATES TO HIGH COURT: 

exercising federal jurisdiction, 
costs, no, as to, 100. 

delivery and transmission of papers on, 426. 
judgment from, in matter pending in Higli Court, 14*2. 
leave and special leave to, 142. 

to be heard by Full Court, 94. 
notice of, tiling of, 426. 
place for hearing, 425, 445. 
(quorum of Full Court on, from sini^le Judge, 94. 

Full Court, 94. 
rules regulating appeal from Justice to Higli Court applv o i, 42.'» 
when appeal lies, 141, 1(35. 
no: exercising federal jurisdiction, 
cross appeals, 432. 
notice of, 432. 
time for, 432. 
evidence on, 432. 

giving of unauthorized appeal, 430. 
leave and special leave to, 142. 
motion for, 152, 428. 

atiidavit on, 428. 
notice of, 430. 

copy of, to be filed, 430. 
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APPEAL FROM SUPREME COURT OF STATE TO HIGH COURT— 

con/ ill tied. 

quorum of Full Court on, 94. 
title of proceedings on, 429. 
order for, rescission of, 152, 428. 
mode of instituting, 428. 

notes of ruling or direction of Justice to be regarded on, 4.32. 
notice of, 428. 

filing of, 429. 
service oi, 429. 

time for, 429. 
title of, 429. 
papers for Justices on, 432. 
place for hearing of, 428, 445. 
quorum of Full Court on, 94. 
security for costs on, 428, 430. 

form of, 430, 445. 
setting down for hearing, 431, 446. 
stay of proceedings on, 433. 
title of proceedings on, 429. 
transmission of documents on, 431 446. 
when appeal lies, 141. 

APPEAL FROM STATE COURTS EXERCISING FEDERAL JURISDIC 
TION TO HIGH COURT : 
inferior Courts, from 

entry of, 427. 

mode of, 427, 
new trial, on, 427. 
power of Court on, 427. 
what appeal includes, 180. 
(juorum of Full Court on, 94. 
special leave to, notwithstanding State law prohibits appeal, 105. 
whenever an appeal lies to Supreme Court there is, 165, 180. 

APPEAL FROM STATE COURTS EXERCISING FEDERAL JURISDIC- 
TION TO SUPREME COURT OF STATE : 
criminal cases in, 197, 202. 
where there is, it may be brought in High Court, 165. 

APPEALABLE AMOUNT . 

decisions as to, on appeal to High Court, 146. 

APPEARANCE : 

address for service to be given ui)ou, 262. 
change of parties, after order a^ to, 269. 
conditional, 263, 436. 

in actions against partners, 359. 
default of, 264—207. Set Default of Ari'EARANCE. 
defendant, by, is waiver of right to object to jurisdiction, 203. 
in person, 262. 
of, by solicitor, 202. 

several, by same solicitor, 262. 
delivery of pleadings, \%hen no, 278. 
disputed election, in case of, 453. 
entry of, in District or Principal Registry, 201. 
mode of, 261. 

notification by telegraph of, at Principal Registry, 214, 202. 
time limited for, 252. 
guardian, form of afiidavit for entry of, as, 430. 
infant, by, 264. Ste Infants. 
intervener, by, in Admiralty action, 263. 
lunatics, by, 248. 

memorandum of address for service on, 262. 
contents of, 2d2. 
duplicate of, 262. 
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APPEARANCE— con«i««€d. 

memorandum of address for service on, form of, 262, 43o. 
where conditional appearance, 436. 

irregular, 262. 

several defendants, 262. 
motion to set aside writ before entering, 263. 
notice of, 262. 
form of, 436. 

partners by, where sued in firm name, 359. 
person, in, 262. 

Fower of Court to proceed where no, 44, 101. 
rincipal Registry, at, 215, 261. 
protest under, 263. 
setting aside, 262. 

writ before, 263. 
solicitor by, 262. 

defendants by same, 262. 
direction to enter, after undertaking, 357. 
not entering after undertaking, 263, 357. 
time for, 252, 263. 

APPELLATE JURLSDICTION OF HIGH COURT : 

appeals from Justices exercising original jurisdiction, 140. 

State Courts exercising federal jurisdiction, 165. 

8tate Courts from which an appeal lay to Queen in Coudc 

establishment of Commonwealth, 141, 165. 
Supreme Court of States, 141. 

exercising federal jurisdiction, 141, 165, 197, 
appellate judicial power, 32, 
exercise of, by Full Court, 94. 
exercise of, by writ of habeas corpun, 33, 132, 137. 
mandamus, 33, 132. 
prohibition, 124, 132. 
summary of, 37. 

APPLICATIONS : how made when no mode prescril>ed, 240. 

ARREST AM) CUSTODY of offenders, 194. 

ARREST OF JUDGMENT : appeal from, 202. 
by High Court on case reserved, 199. 

ARREST OF PERSON charged with contempt of Court, 393, 394. 

ATTACHMENT : 

costs of application for, 356. 

inherent power of Court to waive writ of, 356. 

non-compliance with order to answer interrogatories, Ac, for, 327. 

setting aside of order for, 356. 

solicitor, of, for not entering appearance, 263, 357. 

for not giving notice to client of order to answer int^rrocator 
328. * 

State laws as to, apply to enforce judgments subject to limits prescribed, i 
trust funds, for nun-paynient of, 355. 
witness, of, for refusal to obey subpa'ua, 345. 
writ of, application for, 357. 

payment of alimony, to enforce, 355. 
costs, to enforce, 354. 
money into Court, &c., to enforce, 355. 
peremptory order before issue of, 357. 
undertaking to do an act, 356. 

ATTACHMENT OF PROPERTY : 

Commonwealth or State, of, is not allowed, 193. 

discharge of, 233. 

effect of order oi removal of a cause on, 184. 
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ATTORNEYGENERAL : 

Commonwealth, of, indictments may be in the name of, 106. 
power of, to discharge persons committed for trial, 197. 
suits in name of Commonwealth may be bron^ht by, 193. 
suits in name of a State may be brought by, 193. 



B 
BAIL: 

of accused persons, 195. 
convicted person on case reserved, 197, 202. 
convicted person after order arresting judgment is reserved, 202. 

BANKRUPTCY.— 5ee Insolvency. 

appeal from Supreme Court on judgment affecting status of person under 
laws of, 142. 

BARRISTER.— 5e<! Counsei^ 

right of, to appear in courts exercising federal jurisdiction, 203. 

Federal Courts, 185. 
striking, off Register, 185. 

BEER EXCISE ACT 1901 : 

original jurisdiction of State Courts under, 31. 

BILL OF EXCHANGE : 

consideration for, need not be pleaded, 282. 
defence in action on, 291. 

BOOKS: 

failure to comply with order for production of, 222. 

production of, may be ordered, 222. — See also Documents, Production of. 

BOUNDARY DISPUTES : 

between States in United States, 110. 

BREACH OF TRUST : 

particulars of, 278. 

BRITISH SUBJECT : 

corporation is not a, 260. 

service on, out of jurisdiction, 2(K). 



•- CARRIES ON BUSINESS " : 

decisions as to meaning of term, 216. 

CARRYING ON PROCEEDINGS. -.:?ee Change of Parties. 
order as to parties for purpose of, 268. 
service of, 269. 

CASE RESERVED : 

Crown, provision for, 197. 

for consideration of Full Court, 93. 

CASE STATED, 93.— 5ee also Special Case. 

CAUSE (OR MATTER): 

abatement of, save in certain cases, 267. 
commencement of, mode of, 240. 
conduct of, application relating to, 89, 91. 
continuance of, upon death, marriage, or insolvency, 267, 268. 
definition of, 73, i4, 212. 
ii.c. SO 
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CAUSE (OR MATrE^)-catUiHued, 
discontinuance of^ 301, 302. 
removal of, into High Court, 181. 
setting down, for further consideration, 341. 
transfer of, 216, 217. 
where no proceeding in, for one year, month's notice of intention to proceed 

to be given, 397. 
withdrawal of, 302. 

CAUSE OF ACTION: 
meaning of, 334. 
pleading, striking out, where no reasonable, 283. 

CERTIFICATE: 

form of, on judgment in action against Commonwealth or State, 210. 

CERTIORARI : 
application for, 

how made, 375. 

notice of, 376. 

title of affidavits, on, 375. 

proceedings on, 375. 
contrasted with mandamus, 133. 
costs of, 376. 
decisions as to, 376-378. 
order absolute for, 

cost of service when allowed, 376. 
in first instance, 379. 
order nisi for, 

objections to be stated in, 378. 
returnable before Fall Court, 376. 

service of, on clerk of Court of summary jurisdiction, 378. 
time for, 376. 
seal to be affixed to writ of, 407. 
security for costs on, 379. 

CHAMBERS : 

adjournment from, into Court, 90, 375. 

from Court into, 375. 
appeal from, 140. 

judge of Supreme Court in matter pending in High Court, 142. 
application in, 

conduct of cause or matter, relating to, 89, 91. 

custody of property, relating to, 89, 92. 

disposition of purchase money, relating to, 89, 92. 

ex parte^ 374. 

further consideration, on, 373. 

investment or disposition of money or securities, relating to, 373w 

management of property, relating to, 89, 92, 373. 

payment of interest or dividends, relating to, 373. 

payment or transfer of money or securities, relating to, 372. 

preservation of property, relating to, 89, 92. 

sale of property, relating to, 89, 92, 373. 

summons, to be by, 374. 
costs in, 99. 
jurisdiction of State Supreme Court in certain matters pending in High 

Court, 92. 
orders and directions, application to Justice for, 89. 

reference to Full Court by Justice, 93. ] 

service of summons, 374. 
statutory matters that may be heard in, 91. 
subpoena for attendance of witness at, 345. 
summons, what may be included in same, 374. 

CHANGE OF PARTIES : 

application for order as to, 268. 

assignment, creation, or devolution of estate on, 267, 268. 
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CHANGE OF PARTIES -coii/mtierf. 

death of party, in case of, 267, 268, 270. 

insolvency of party, in case of, 267, 268. 

judgment on failure to proceed after death of sole plaintiff or defendant, 270. 

marriage of party, in case of, 267, 268. 

order as to, 268. 

discharge or varying, 269, 270. 

service of, 269. 

CHANGE OF VENUE, 230, 333, 335. 

CHEQUE : 

defence in actiqn on, 291. 

CHIEF JUSTICE.— fiffe Justices of High Court. 
appointment of, 75. 

commissions to administer oaths, power of, to issue, 228. 
copy of commission appointing, 79. 
definition of term, 73. 

must be one of J ustices to recommend establishment of District Registries, 87. 
opinion of, to prevail in certain cases, 96. 
process to be tested in name of, 21.3. 
salary of, 185. 

to certify when new office to be created at Registries, 187. 
travelling expenses of, 185. 
vacancy m office of, 82. 

CHRISTMAS DAY : excluded from computation of time, 396. 
service of instruments on, 406. 

CIVIL OR CRIMINAL MATTER : 

special leave to appeal to High Court in any, 142, 151. 

CLAIMS AGAINST THE COMMONWEALTH ACT : 
repeal of, 75. 

CLERICAL MISTAKE : 

inherent power of Court to correct, 76, 311. 
judgments or orders, in, 310, 311. 

COMMENCEMENT OF : 

action, 241, 250. See Action. 
civil proceedings, 240. 

COMMISSION : 
date of, 214. 

Justices of High Court appointed by, 75. 
King's name, to be in, 213. 
nature of a, 78. 
sealing of, 213, 407. 
signing of, 213. 
testing, 213. 
to examine witnesses. Stf Examiner. 

Court or Justice may grant, 224. 

decisions as to practice with respect to, 224-226. 

directions on issue of, 224. 

prisoner, order tor examination of, before, 342, 390. 

request to examine witnesses in lieu of, 342. 
to person to sign indictments, 196. 
to take oaths and affirmations, 228. 

COMMISSIONER FOR AFFIDAVITS : 
appointment of, 228. 

approval of security by, on appointment of receiver, 367. 
cross-examination ))efore, of person who has made affidavit, 345. 
fees payable to, 447. 
security, execution of, in presence of, 311. 
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COMMITMENT FOR TRIAL : 

copy of sec. 69 of Jud, Act. to be served on accused on, 196. 
jurisdictions of State Courts as to, 195. 
State Laws applicable on, 195. 

COMMITTAL.— 5(56 Attachment. 

contempt of Court, for. Set Contempt op Court. 

disobedience to judgment or order, for, 357. 

judgment or order to abstain from doing any act may be enforced by, 356. 

return to order for, unnecessary, 395. 

undertaking to abstain from doing an act, enforcement of, by, 356. 

COMMITTEE OF LUNATIC— 5ee Lunatic. 

COMMON LAW: 
federal, 52. 
High Court bound by, 52, 203, 205. 

not a Court of, 77. 
in the United States, 206. 
when, to govern, 205. 

COMMONWEALTH.— 5c6 also Constitution. 

constitutional powers of, questions involving, 36, 154. 

quorum of Full Court on leave to appeal as to, 95. 

special reasons necessary for appeal on, 413. 
costs, against or to, when Commonwealth a party to a suit, 193. 
Crown solicitor of, rights and privileges of, 187. 
distribution of powers under, 3. 

execution not to issue against property or revenues of, 193. 
judgment against, how satisfied, 194. 
judgment in favour of, how enforced, 194. 
judicial power under, 17, 69.— 5ec Judicial Power. 
laws of, when common law to supplement, 205. 
liability of, to be sued by any person in contract or tort, 190. 
mandamus against officer of, 131, 163. 
offences against, jurisdiction of State Courts as to, 195. 
prohibition against officer of, 131, 163. 
relation between States and, as to external affairs, 106. 
reiAoval of cause into High Court, on application of, 181. 
removal from office in, 131, 135. 
service on, how effected, 193. 
suits against.— <S'ce Suits Against Commonwealth. 
suits by. — See Suits by Commonwealth. 

COMPANY.— .See also, Corporation. 
discovery by, 322. 
interrogatories to, 319. 
production of documents by, 323. 
service of originating proceeding on, 256. 

foreign, 256. 

COMPROxMISE : 

enforcement of agreement of, 370. 

CONCURRENT : 

judicial power, 19. 

jurisdiction of High and State Courts, 176. Ste High Court. 

writs, issue of, 253. 

for service out of jurisdiction, 253. 
renewal of, 253. 

CONDITION PRECEDENT : 
pleading to, 279. 

CONDITIONAL APPEARANCE: 
entry of, 263. 
in actions against partners, 359. 
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CONDUCT OP CAUSE OR MATTER : 
application relating to, 89, 91. 

CONFESSION : 

and avoidance, pleading, 281. 
defence, 297. 

CONFLICT : 

between High Court and State Courts, 51, 188, 203. 

CONSENT : 

evidence, as to mode of taking, 228. 

guardian ad litems to be, 249. 

jurisdiction cannot be given by, 88. 

next friend, to be, 249. 

person added as a party, of, 245, 246. 

point of law, to hearing of, before trial, 282. 

procedure, &c. to, when persons under disability, 249. 

special case by, 330. 

trial, to, of questions of fact without pleading, 332. 

withdrawal of cause, to, 302. 

withdrawal of juror, to, 370. 

CONSOLIDATION OF CAUSES OR MATl'ERS : 
application for, 371. 

discontinuance, etiect of, in case of, 302. 
upon information of quo warranto, 390. 

CONSTITUTION.— 6'e« Commonwealth, Jouicial Power, Parliament. 
appeal to Privy Council under, 35, 154. 
division of powers of Government under, 69. 
High Court, finality of judgments of, under, 154. 

functions of, under, 69. 
interpretation of, duty of all Courts with respect to, 125, 127. 

rules for, 127. 
judicial power under, must be vested in Courts, 85. 

original, of High Court, 21, 103. 
matters arising under, 

concurrent jurisdiction of High and State Courts, in, 176. 
decisions as to, 21 , 22, 125. 
removal into High Court of, 181. 
powers of Commonwealth and States, question arising as to, under, 36, 154. 
((uorum of Full Court on leave to appeal as to, 95. 
special reasons to be given on appeal as to, 413. 
prerogatives of Crown under, as to precedence, 81. 
resident, definition of, under, 116. 

CONSTRUCTION OF : 
Constitution, 126. 
State laws, 51, 203,232. 

CONSUL : 

jurisdiction of High Court as to matters affecting, 24, 27, 103, 106. 

State Courts, 30, 107, 176. 
nature of ofiice of, 107. 
privileges and immunities of, 107. 

CONTEMPT OF COURT.— 5«c also Attachment, Committal. 
arrest of person charged with, 393, 394. 
classification of various kinds of, 96. 
committal for, 

costs of application for, 394. 
committed in face of Court, 393. 
decisions as to, in Australia, 97. 
United SUtes, 98. 
definition of, 96. 

discharge of person committed for, 394. 
disobedience to order for attendance is, 343. 
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CONTEMI»T OF COVKT -canilnned. 
motion for committal for, 

adjournment of, for answer to interrogatories, 394. 
form of notice of, 393. 
service of notice of, 393. 
order for interrogatories on, 394. 
power of High Court as to, 96. 

inherent as a Court of Record as to, 76. 
as a Court of Disputed Returns to punish for, 449. 
punishment for, 394, 449. 
security to be given by person charged with, 393, 394. 

CONTRACT : 

action upon, preservation of subject-matter in, 362. 

service out of jurisdiction in, 259. 
Commonwealth, suit asainst, on, 190, 192. 
denial of, in pleading, how construed, 281. 
illegality of, pleading, 280. 
implied from letters, pleading, 282. 

COPIES.— ^€6 Office Copies. 

papers, of, for Justice at trial, 339. 

pleading, of. Ste Pleadings. 

proceedings in Court of Disputed Returns to be sent to House affected, 450. 

service of documents by leaving, 255. 

special case for Justices, 332. 

writ of summons, 

as amended to be filed, 3f)9. 

service of, in case of lost writ, 254. 

to be left before issue, 252. 

CORPORATION : 
discovery by, 322. 
guardian ad litem, cannot be, 249. 
interrogatories to, 319. 
mandamus, service of, on, 383. 
next friend, cannot be, 249. 
officer of, service on, 256. 
production of documents by, 323. 
residence of, 118, 215. 
service on, 256. 

out of jurisdiction, 256. 

COSTS : 

adjournment of trial, of, 402. 

admissions, in case of failure to make, after notice, 329. 

in pleading, 292. 
affidavits, of, in improper form, disallowed, 347. 
prolixity in title, 346. 
scandalous and irrelevant matter, in, 349. 
alternative order as to, 402. 
amendments of pleadings, of, 307, 310, 401. 

pending demurrer, 299. 
amount of, allowable, 446. 
appeal as to, 100, 402. 
appeal, of, 413. 

appearance, conditional, in case of, 263. 
application, of, 

directions under summons, for, 273. 

incidental, in, 404. 

not disposed of, 404. 

reserved, 4(>4. 
attachment of next friend for non-payment of, 248. 
cause, of, removed from inferior Court, 402. 
Chambers, power of Justice to award, in all applications in, 99. 
Commonwealth, against, or to, when a party, 193. 
confession of defence, after, 297. 
counsel, fees of, 446. Set Counsel. 
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COSTS— co»/in?£€rf. 

defendant, of, when plaintiff improperly joined, 242. 

by, of co-detendant's costs, 401. 
defence and counterclaim, of, 401. 
demurrer, of, when allowed or over-ruled, 300. 

setting aside with, 298. 
disallowance of, by Justice, 398. 
discontinuance of action, on, 301, 302. 

judgment for, 302. 
discovery, of, by interrogatories, 319. 

order for, to save, 321. 
discretionary, 99, 398. 

dismissal of action with, for want of prosecution, 303. 
documents, of proving, after notice to admit, .^29. 
election petition, of, 451. See Court of Disputed Returns. 
estate, out of, 402. 

event of trial, when to follow, .398, 399. 
expensive proceedings, of unnecessarily, 404. 
former action, of, stay -of proceedings until payment of, 371. 
further proceedings unnecessary, when, 404. 

food cause for depriving party of, cases as to, 399. 
[igh Court, power of, to award, 99. 
incidental applications in cause, of, 404. 
inferior Court, of cause removed from, 402. 
inquiries as to shares, of, 403. 
inspection by jury, of, 362. 

interlocutory proceedings, of, order as to, upon summons for directions, 271. 
interrogatories, of, 319. 

irregularity, of summons to set aside proceedings for, 408. 
issues, of, to follow event, 402. 
judgment for, and of. See JcDCiMENT. 
mandamus, of, 376, 382. 

of peremptory writ of, 384. 
of persons showing cause against, 383. 
misjoinder of parties, on, 242. 
motion not disposed, of, 404. 
next friend, liability of, for, 248. 
particulars, of order for, 285. 
party, of adding, 245. 
parties having s.ime interest, of, 401 . 
payment into Court, in case of consolidated actions, 295. 

with denial of liability, 294. 
payment out of Court of money paid in as security for, 314. 
pleadings, of, struck out, 284. 

when proper admissions not made, 292. 
power to award, where not expressly conferred, 100. 
prohibition, of, 376, 387. 
prolixity of, 

in pleadings, 275. 

title to affidavits, 346. 
provins documents, of, after notice to admit, 329. 

facts, that ought to have been admitted, 329. 
quo warranto, of, 376. 

refusal to a^ree to proof by affidavit, of, 228. 

refusal of witness to attend &c. before examiner, occasioned by, 344. 
reserved, 404. 

rules, power to make, as to, 209. 

scandalous matter, order striking out, in affidavit, 349. 
second trial, of, 40(». 

security for, 312. See Security for Costs. 
set-off, of, 403. 

damages and, 403. 
setting aside judgment by default, of, 267, 306, 339. 
solicitor and client, 

order for, as l^etween, when pleading struck out, 284. 
solicitor, guardian ad litem, of, 402. 

when ordered to pay, 4<M. 
special case, of, agreement to pay, 331. 
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COSTS--C(mtinued. 

State, against or to, when a party, 193. 
statement of claim, of prolix, 275. 

of voluntary, unnecessary, or improper, 290. 
stay of action pending payment of, S71. 
stop order, of, 369. 

striking out alleged cause of action, on, 302. 
successful party, payment of, by, 400. 

refused to, 398. 
taxation of, 446. 

review of, 447. 
trial by jury, to follow event, 398, 402. 
want of jurisdiction, where matter dismissed for, 99, 100. 

COUNSEL.— 5'c€ Barrister. 

assignment of, where prisoner without means, 196. 

fees ot, 446. 

nnmber to be heard on appeal, 414. 

Crown case reserved, 200. 

demurrer, 301. 

reference, case stated on, 94. 
precedence of, 187. 

right of Governors of States to appoint King's, 187. 
United States laws as to, ] 86. 

V COURT OR JUSTICE » : meaning of term, 00, 212. 

COURT : 

adjournment from, or into, 90, 375. 
fees of, 437. Sf.e Fees. 
holidays of. See Holidays. 
notice from, service of, 405. 

COURT OF DISPUTED RETURNS- 

application of Rules of High C^ourt to, 452. 

constitution of, 448. 

costs, deposits as security for, 449. 

applicable for costs, 451. 
recovery of, 451. 
repayment of, 451. 
decision, copy of order on, to be sent to House affected, 450. 
effect of, 451. 

final and conclusive, to be, 450. 

substantial merits and good conscience to guide Court in its, 450. 
delay, when not to avoid an election, 450. 
errors, immaterial, not to avoid an election, 450. 
evidence, nature of, on trial before, 450. 
High Court to be, 448. 
inquiries by, nature of, 450. 

order of, copy of, to be sent to clerk of House affected, 450. 
petition, asainst election, 
addressed to, 448. 
appearance after service of, 453. 
copy of, to be sent to clerk of House affected, 450. 
counter charges to, 454. 
death of petitioner before trial of, 455. 
filing of, 449. 

particular votes objected to, list of, 454. 
particulars of, further and better, order for, 454. 
publication of, 453. 
requisites of, 448. 
service of, 453. 

at an address for service, 453. 
title of, 452. 
trial of, 454. 

notice of, 454. 

place and time of, 454. 
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COURT OF DISPUTED RETURNS— cow/i«tt«c/. 
petition, withdrawal of, 454. 

subetitution of another petitioner after, 454. 
petitioner, 

death of, 455. 

substitution of another, after withdrawal of petitioner, 454. 
powers of, 449. 

real justice to be observed by, 450. 
rolls, correctness of not to be inquired into, 450. 
rules of Court, annulment of, by either House, 451. 
power of Justices to make, 451. 
to be laid before Parliament. 451. 
Supreme Court of State to be, until High Court established, 448. 

jurisdiction of, when petitions, referred by High Court, 
448. 
votes, inquiry into, 450. 

particulars of votes objected to, 454. 

COURT OF RECORD, High Court is a, 75. 

COURTS OF STATE : 

vested with federal jurisdiction, 165. 

COURTS EXERCISINCJ FEDERAL JURISDICTION : 
appeal from. See Appeal. 

commanding of performance of duty by, 131, 132. 
power ot Justice to make rules regulating practice in, 209. 
requiring to abstain from exercise of federnl jurisdiction, 131, 133. 
vesting of jurisdiction in, 165. 
when common law binds, 205. 

-COURT OF SUMMARY JURISDICTION : 
appeal from, to Hi^h Court, 165. 
original federal jurisdiction of, under sjpecial acts, 31. 
constitution of, when exercising federal jurisdiction, 165, 195. 
vesting of federal jurisiliction in, 165. 

in criminal cases, 195. 

<;RIM1NAL JURISDICTION : 
appeal by case reserved, 197. 

from arrest of judgment, 202. 

special leave, by, 202. 
appeal to High Court by special leave from Supreme Court of a State in 

criminal matters, 142, 151, 153. 
appeal to High Court or Full Court of State, 197, 202. 
arrest and custody of persons charged with offences, 194. 
bail, 195. 

commitment for trial, 195.- ' 

common law binding on Courts exercising federal, 205. 
conviction of accus^ t^o. 

defence of prisoner without adequate means, 196. 
discharge of a person committed for trial, 197. 
evidence, improper admission of, 202. 
examination of accused, 195. 
jurisdiction of State Courts, 195. 

preliminary proceedings. State laws applicable to, 194, 195. 
prosecution by indictment, 196. 

rules, power of Justice to make, as to criminal matters, 208. 
trial on indictment, 195. 
venue where offence committed in several States, 196. 

CRIMINAL MATTERS : 

power of Justices to make rules as to, 208. 

special leave to appeal from Supreme Court of a State to High Court in, 142, 
151, 153. 

•CRIMINAL PROCEEDINGS : definition of, 74. 
included in term cause, 73. 
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CROSS-ACTION.— 5ec Crossclaim. 
defendant may set up, 277. 
defence, as to, must be specially pleaded, 292. 

CROSS- APPEALS.-.S« Appeal. 

CROSS-CLAIM.— Sfif also Defence. 
answers to, 279. 

connection of, with original subject-matter, 59, 13(), 277. 
costs of security for, 312. 
cross-action has effect of, 278. 
defendant may set up, 277. 
delivery of, 277. 
demurrer to, 298. 
disposed of separately, 278. 
execution not to issue without leave, H05. 
matters arising pending action, as to, 297. 
misjoinder of plaintiffs does not affect, 243. 
particulars of, in trial without pleadings, 275. 
pleading, separate and distinct facts in, 278. 
set-off. See Set-off. 
striking out of, 278. 

CROSS-EXAMINATION : 

person, of, who has made affidavit, 345. 

CROWN.— 5ee Commonwealth. 

actions by, when in name of King, 251. 
discovery by, 324. 
interrogatories, answer to, 317, 319. 
prerogative of, as to precedence, 82. 
treaties, 104, 105. 

CROWN CASE RESERVED, 197. Stt Criminal Jurisdiction. 

CROWN SOLICITOR : 

right of, to practice in federal Courts and in States, 187. 

CUSTODY OF PROPERTY : 

applications relating to, 89, 92. 

CUSTOMS ACT 1901 : 

jurisdiction of High Court under, 28. 
State Courts, under, 9, 31. 

D 

DAMA(iES : 

ascertainment of, when a matter of calculation, 341, 342. 
lusscHHinent of, after interlocutory judgment on default of appearance, 966. 

pleading, 303, 304, 3C 

ill respect of continuing cause of action, 342. 

writ of inquiry, under, 341. 
defence in action for, 291. 

cxocMHive or insutficient, 157, 158. .s'«« New Trial, Grounds for 
payment into Court in action for, 293. 
pleadiiig, particulars of, in, 278. 
reference to officer of Court to ascertain, 342. 
Hervice out of jurisdiction in action for, 259. 
Mwtoff of costs and, in same matter, 403. 
iitidercuking as to, on injunction, .366. 
writ of inrjuiry to ascertain, 341. 

DKATIf OK PARTIES: 

Sfr (:jian(;k cf Parties, 268, 269, 270. 
(o ail appeal, 238. 

«'le«;tion petition, 455. 

a/ tiofi for, denial of debt insufficient defence in, 291. 

part|r;iilarii of, 285. 

payment into Court in action for, 293. 
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DECISIONS OF STATE COURTS : 

how regarded by High Court, 51 , 2(>3. 

DECLARATORY JUTX>MENT, 249. 
DECREE : definition of, 75. 

DEFAULT : 

complying with order for discovery and inspection of documents, in, 327. 
production of books, in, 22*2. 
to answer interrogatories, in, 327. 

DEFAULT OF APPEARANCE : 

affidavit of service to be filed on, before proceeding in action, 267. 
delivery of pleading by filing on, 278, 406. 
infant or person of unsound mind, by, 264. 
judgment upon, damages, in case of claim for, 266. 

debt, in case of claim for, 265, 266. 

detention of goods, &c., in case of claim for, 266. 

liquidated demand, in case of claim for, 265, 266. 

settinff aside, 267. 

several defendants, against one of, effect of, 266. 
out of jurisdiction, by person, 260, 261. 
proceedinc^s upon, in actions not specially provided for, 267. 
service, date of, to be indorsed on writ before plaintiff can proceed in, 257. 

mode of, in case of, 406. 
trial, at, 339. 

DEFAULT OF PLEADING : 
admission of facts by, 306. 
claim, statement of, by nOn-delivery of, 302. 

dismissal of action upon, .302. 
close of pleadings on, 306. 
defence, by non-delivery of, 305. 
entry of judgment in, 303, 305. 
judgment upon, in cases not specially provided for, 306. 

damages, in action for, 303, 304. 

debt or liquidated demand, in action for, 303, 304. 

detention of ffoods, &c., in action for, 304. 

motion for, .305, 306. 

several defendants, against one of, effect of, 305. 
setting aside judgment obtained on, 306. 

DEFECTS AND ERRORS : 
amendment of, 228, 229. 

DEFENCE: 

abatement in, 293. 

action without pleadings, in case of, 275. 

confession of, 297. 

cross-action, when facts relied on as establishing, 292. 

costs ot proving what ought to be admitted in, 292. 

damages deemed to be put in issue by, 291. 

defendant may set up any, whon cause removed to High Court, 184. 

delivery of, 277. 

default in, 305. 
time for. 291, 292. 
demurrer and, in one pleading, 299. 
demurrer to, 298. 
denial in actions on bills, &c., 291. 

of claim in a representative capacity, 291. 

debt, insufficient, 291. 
where damages claimed, 291. 
discontinuance of, 302. 
further and better particulars of, 285. 

where matter arises pending action and after defence, 297. 
liquidated demand in money, in action for, 291. 

under contract, in action for, 291. 
matter arising pending the action, of, 297. 
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DEFENCE— co?i<tM«c<i. 

" not guilty by Statute,'* of, not allowed, 279. 

person, of, without adequate means, on trial, 196. 

part of claim only, to, 305. 

particulars of, 285. 

payment into Court, 293. See Payment into Court. 

to be stated in, 294. 
relief claimed by, on distinct grounds, 278. 
service of, 291, 292. 
several, 279. 

special, when open to defendant in trial without pleadings, 275. 
statement of, 277. 
striking out. See Striking Oct. 
tender before action, of, 294. 
time for delivery of, 291, 292. 

when appearance out of time, 263. 

DEFENDANT: 

absence of, does not prevent cause proceeding against others, 101. 

absent, not concludea by judgment unless served, 101, 245. 

adding. See Parties. 

address of, 262. 

Commonwealth a, 103, 108. 

costs of, where plain tiif improperly joined, 242. 

death of, 267, 268, 270. 

on appeal, 238. 
default of appearance by, at trial, 339. 
definition of, 73, 212. 
equitable claims by, 130. 
insolvency of, 267, 268. 
joinder of, where plaintiff in doubt, 244. 
joint, or joint and several liability of, 243, 244. 
judgment against one or more, 243. 
jurisdiction, out of, issue of writ against, 251. 

power to proceed against, after notice, 101. 
marriage of, 267, 268*. 

not interested in all the relief claimed, 244. 
payment into Court by, 293. See Payment into Court. 
service on, 254. Ste Service of Orioinatino Proceedings. 

out of jurisdiction, 258. See Service out of Jurisdiction. 

substituted service, 257. See Service, substituted. 
where no, named in writ, 251. 
who may be joined as, 243. 

DELIVERY— 

pleading, of. See Pleading. 

DEMURRER : 

allowed as to part of pleading, 300. 

whole of pleading, 300. 
amendment pending, 299. 
costs of, on amendment of pleading, 299. 

when allowed or over-ruled, 3<X). 
counsel, number of, heard on, 301. 
declaration of right, to, 298. 
defence and, in one pleading, 299. 
document, founded on, 299. 
entry of, for argument, 299, 300. 

before Full Court, 300. 
filing pleadings on setting down, 300. 
ground of, 298. 

indorsement on, of notice to set down, 285. 
judgment on, 30O. 

when not set down, 299. 
with leave to plead, 300. 
pleadings, copy of, for Justices on, 301. 
relief claimed, does not lie to, 298. 
setting aside of, when no ground stated, 298. 
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DEMURRER— con/i?nt€<i. 
setting down of, 299. 

time for, 299. 

DEPOSITIONS.— 5«6 Evidence, Examiner. 

DEPUTY MARSHAL : 

appointment and duties of, 189. 

onicers to assist, appointment of, 189. 

power of Justices to make rules as to duties of, 209. 

DETENTION OF PROPERTY : 
interim order for, 361. 

DIRECTIONS : 

Justice, by, when practice not prescribed by rules, 410. 
summons for, 270. 

DISABILITY : persons under. See Infants, Lunatics. 
DISCHARGE of persons committed for trial, 197. 

DISCONTINUANCE : 

agreement for, 302. 

consolidated actions, effect of, on, 302. 

defence, before, 301. 

defendant, by, by leave, 302. 

{'udgment for costs on, 302. 
eave of the Court for, 302. 
notice of, 301. 

order of the Justice, by, 302. 
part of cose abandoned, 302. 
plaintiff, by, 301, 302. 
withdrawal by consent, 302. 

DISCOVERY (AND INSPECTION) : 

applications for, may be in summons for directions, 271. 

attachment for failure to comply with order for, 327. 

Crown, by, 324. 

default in making, 327, 328. 

documents, of, 321. 

affidavit of, 323. 

objection to produce to be taken in, 323. 

application for, 321, 322, 326. 

corporation, by, 322. 

infant, by, 329. 

order for, 321, 322, 326. 
service of, 328. 

special order for, 326. 

verified copies instead of inspection, 327. 
infant, by, 329. 

interrogatories, by, 315. ^ee Interrogatories. 
issues, determination of, before granting, 327. 
Marshal, in actions against, 328. 
next friend, by, 329. 
non-compliance with order for, 327. 
objections to produce, how taken, 323. 
premature, 327. 
privilege against, 324. 
solicitor not giving notice to his client of order for, 328. 

DISMISSAL OF ACTION : 

default of, for, appearance by plaintiff at trial, 339. 

death of party, on, of plaintiff in proceeding will cause, 270. 

pleading of, 3(>2. 
defendant may apply for, instead of giving notice of trial, 337. 
non-compliance with order for production of books, for, 2i22. 
no reasonable cause of action, when, 283. 
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DISMISSAL OF ACTION— continued. 
point of law, on, 283. 
want of prosecution, for, 

when claim not delivered, 302. 
notice of trial not given, 337. 

DISPUTED RETURNS, COURT OF.— See Court of Disputed Returns. 

DISTANCE : 

measurement of, 252. 

DISTILLATION ACT : 

jurisdiction of State Courts under, 31. 

DISTRICT RECJISTRAR, 188. 

DISTRICT REGISTKy.— 5rce Recustry. 

DIVORCE : 

appeal from judgment of Supreme Court of State affecting the status of a p 
son under law of, 142. 

DOCUMENTS : 

admission of, 329. 
affidavit of. Ste Discovery. 
appeal, on, for Justices, 420, 432. 
attendance of person to produce, order for, 342. 
expenses of, 343. 
how enforced, 343. 
costs of proving, after refusal to admit, 329. 
delivery of, by filing, 278, 406. 
demurrer founded on, 299. 
discovery of, 321. See Discovery. 
filing of. See Filing. 
inspection of, application for, 325. 

bank and trade books, 325. 
business books, 327. 

copies of, takinff, 327. 
directions as to, summons for, 271. 
notice in writing required for, 325. 
order for, 325. 

non-compliance with, 327. 
service of, on solicitor sufficient, 328. 
place for, 325, 326. 
premature, 3*27. 
privilege from, 326. 

referred to in pleadings or affidavits, 325. 
time for, 325. 
notice to a<lmit, 329. 

effect of, on costs, 329. 
to inspect, 325. 

to produce, where documents referred to in pleadings, 325. 
pleaded, how, 282. 
production of, 323. 

discretion of Court as to, 327. 
non-compliance with order for, 327. 
objections to, .?23, 

on ground of privilege, 324, 327. 
officer of Court, before, wlien directed to asct;rtain damaces 3 
order for, 222, 321, 323. ' 

attendance to produce, .342. 

failure to comply with, 222, 327, 
penalty for disobedience of, 343. 
service of, 328. 
referred to in pleadings or affidavits, 325. 
time for, 325. 
verified copies, 327. 
proof of signature of party or solicitor to, 227. 
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DOCUMENTS— coniinueri. 

referred to in special case, 330. 
sealed with seed of Court receivable in evidence, 213. 
service of, 404-406. 

transmission of, from Registry on appeals, 419, 42t$, 431. 
when transfer of cause ordered, *il7. 
temporary, 218. 
by telegraph, 218, 219. 
trial, for use of Justice at, 339. 



ELECTION PETITIONS.— iSfw Court of Disputed Returns. 
reference of, to Full Court, 283. 450. 

EMBARRASSING : 

pleading, &c., struck out, 284, 285. 

EQUITABLE CLAIMS : 

parties, by, Court to entertain, 54, 130. 

EQUITY : 

High Court, Court of, and Common Law, 53, 131. 

ERROR : 

power to amend generally, 228. 

clerical, in judgment or order, 310. 

EVIDENCE.— 5ee Affidavit, Examiner, Subposna, Witnesses. 
affidavit, by. Set Affidavit. 
answer to interrogatories may be used as, 328. 
appeal, on, 

power to take, 417, 418. 

printing, 420, 432. 
books or writings containing, order for production of, 222. 
commission, by. See Commission. 

depositions not to be given in, witliout consent of Court, 344. 
election petition, on trial of. 450. 
fresh, discovery of, after judgment or order, 353. 

application for new trial on ground of, 158, 421. 
further, on appeal, 417, 418. 

improper admission of, in certain cases not to avoid conviction, 202. 
mode of giving, on hearing of a matter, 227. 

at trial, with exceptions, shall be oral, 228. 
new trial, applications for, with respect to grounds relating to, 154. 
notes of, to be left at Chambers before hearing appeal, 420. 
notice to admit documents in. See Documents. 
office copies admissible in, 213, 408. 
open Court, to be given in, 228. 
oral, testimony at trial of causes shall be, with exceptions, 228. 

may be directed on hearing a matter not being the trial, 227. 
order for inspection, detention or preservation of property for the purpose of 

obtaining, 361. 
particular facts, rule of Court as to proof of, 222. 
pleading not to state, 275. 
request for taking, 342. 
special case, on, 330. 

State law of, when binding on High Court, 51, 203. 
summary of statute law as to, 47. 
summons for directions, as to, 271. 

witness, testimony of, at previous trial, may be ordered to be read from 
Justice's notes, 221. 

EXAMINER.— 5€C Commission. 

appointment of, order for the, 224. 
attendance before, 343, 344. 

disobedience to order for, 343. 
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EXAMINER— continued. 

certificate of, to depositions, 344. 
depositions taken before, 
filing of, 344. 

not to be given in evidence without consent, &c., 344. 
transmission of, to Registry, 344. 
expenses of witness examined before, 343. 
uaths, may administer, 344. 
objections by witness to questions before, 343. 

costs occasioned by, 344. 
refusal of witness to attend before, or be sworn, 343. 

costs occasioned^ by, 344. 
special report by, 344. 
summons for directions as to, 271. 
witness before. See Witnesses. 
subpa?na for, 344. 

EXECUTION : 

application of State laws as to, 231. 
against persons. See Attachment. 

limitations may be prescribed, 232. 
discharge of property taken in, 233. 
equitable. 367. 

interpleader proceedings, 233. 

judgments of High Court may be executed throughout Commonwealth, 99. 
Marshal, duties of, on, 188, 395. 
no, lies against Commonwealth or State, 193. 
on judgment recovered by Commonwealth or State, 194. 
partners, where judgment against, 360. 
power of High Court to award, on appeal, 162. 

or remit cause for execution, 162. 

EX PARTE APPLICATIONS : 
affidavits in support of, 350. 
appeal from refusal of, 416. 
Chambers, in, 374. 
habean cor pun y for, 391. 
injunction, for, 362. 
interlocutory orders, for, 362. 
leave to appeal to High Court, for, 428. 
summons, by, in certain cases, 374. 
witness, for attendance of, after refusal, 343. 
writ of assistance, for, 390. 

EXTENT: writ of, 194. 

EXTRADITION : 

matter arising under treaty, 104. 
validity of, tested by habeas corpus, 140. 

EXCISE ACT 1901 : original jurisdiction of State Courts under, 31. 

EXCLUSIVE JUDICIAL POWER, 20. 

EXCLUSIVE JURISDICTION OF HIGH COURT, 163, 165. Stt High Cock. 

EXECUTIVE POWER: 

distinguished from judicial power, 71. 

EXHIBITS : 

affidavits, to, 350. 



FEDERAL COURTS : 

mandamus or prohibition against, 163. 

power of Justices to make rules prescribing practice and procedure in, 209, 

right of barristers and solicitors to practice in, 185. 

FEDERAL JURISDICTION : 

appeal to High Court from Supreme Court exercising, 141, 165. 



INDEX. 481 



FEDERAL JURISDICTION-coH^mwcc?. 

appeal to High Court from Supreme Court exercising, 
quorum uf Justices on, 94. 

no, from decision as to costs, 100. 
High Court may command performance of duties by Courts invested with, 131. 

require Court to abstain from exercise of, 131. 
investing of Stete Courts with, 30, 165, 175. 
meaning of, 144. 
power of Justices of High Court to make rules prescribing practice in Courts 

exercising, 209. 
State Courts, of, in criminal cases, 195. 
State Supreme Courts, of, in Chambers in matters pending in High Court, 93. 

FEES: 

barristers and solicitors, of, 446. 

commissioner for affidavits, payable to, 447. 

Marshal's offices, to be taken in, 443. 

Registrar, payable to, 447. 

rules, power of Justice to make, as to, 209. 

scale of, to be taken in Registries of High Court, 437*443. 

FILING : 

affidavits, of, 348. See Affidavit. 

amended writ of summons, 309. 

answer to interrogatories, 319. 

certificate of refusal by witness to attend, &c., 343. 

delivery of pleadings, by, 278, 406. 

depositions taken before examiner, 344. 

election petition, 449. 

habeas corpu^^ return to writ of, 392. 

mandamus, writ of, 383. 

next friend or guardian, authority to use name as, 249. 

notice of appeal, of, 416, 426, 429. 

pleadings, of. See Plea din (i. 

quo warrantOy of disclaimer on information of, 390. 

security, of, 312. 

service of document, by, 406. 

special case, of, 331. 

statement of claim, 267. 

FINAL JUDGMENTS: 

appeals from, of State Courts, 141, 144. 

definition of, for purposes of appeal rules, 415. 

extent to which High Court juifgments are, and conclusive, 35, 154. 

judgments of Court of Disputed Returns to be final and conclusive, 450. 

FIRMS.— 5<c Partners. 

FOREIGN CORPORATIONS : 
service on, 256. 

FOREIGN COUNTRIES : 

matters affecting consuls of, 103, 106. — See Consul-s. 

FOREIGNER: 

service on, when out of jurisdiction, 261. 

FORFEITURE : 

action for, in name of Kmg, 251. 
venue in suits to recover, 207. 

FORMS : 

certificate of jud{;ment against the Commonwealth, 210. 
entry of appearance by defendant, 435. 

conditional, 436. 

guardian, as, affidavit for, 436. 
notice of appearance by defendant, 436. 

notice to be served beyond the jurisdiction in lieu of writ, 435. 
power to make rules as to, 209. 
special notice under Order XIII., 435. 
variations of, 410. 
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FORMS— ca/i/mwed. 

writ of service beyond the jurisdiction, kc^ 434. 
writ of summons, general, 433. 

in actions in rem, 434. 

FRAUD: 

particulars of, in trial without pleading, 275. 
pleading of, 280. 

fraudulent intention, 282. 
particulars of, 278. 

FRIVOLOUS: 

action or defence, striking out of, 283. 
demurrer may be set aside, 298. 

FULL COURT : 

appeal to. See Appeal. 

appellate jurisdiction of High Court to be exercised by, 94. 

applications for leave or special leave to appeal to High Court from Stai 

Court to be heard by, 94. 
case may be reserved for, 93. 

by way of appeal in criminal cases, 197, 202. 
certiorari, &c., order for, returnable before, 375. 
decision of, in case of difference of opinion, 96. 
definition of, 212. 

demurrer entered for argument before, 300. 
Justice absent, opinion of, may be read by another Justice, 87. 
Marshal to attend sittings of, when required, 396. 
new trial, application for, to be heard by, 94. 
quorum of, 94. 

for granting leave to appeal to King in Council, 95. 
on appeals from Judges of federal jurisdiction, 94. 
State Supreme Courts, 94. 
reference to, 93. 

on points of law raised in pleadings, 283. 
practice on, 93. 
sittings of, 406. 
special case may be heard by, in first instance, 332. 

FURTHER CONSIDERATION: 

adjournment for, 341. 
applications for, in Chambers, 373. 
new trial, of motion for, 423. 



GOOD BEHAVIOUR: 
security for, 207. 

COOD FRIDAY : 

service not to be effected on, 406. 

GUARDIAN AD LITEM : 
corporation cannot be, 249. 
costs of solicitor, when, 402. 
infants, of, 248. See Infants. 
married woman cannot be, 249. 
person of unsound mind, of, 248. 



HABEAS CORPUS: 

appellate jurisdiction of High Court exercised by way of, 32, 137, 139. 
application for, .391. 

affidavits on, 391. 
title of proceedings on, .391. 
decisions as to, 137- 140. 

discharge of person in custody without writ of, 392. 
High Court, jurisdiction of, as to, 131, 136. 

exclusive, 1.37, 138. 
original, 137. 
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HABEAS CORFU S-coiilimted. 
nature of remedy of, 136. 
notice to be served with writ of, 392. 
order absolute for, in first instance, 391. 
order for production of person in confinement as witness, 390. 
return to writ of, 392. 

amendment of, 392. 

filing of, 392. 

indorsement of, 392. 

proceedings on, 392. 
seal to be affixed to writ of, 407. 
service of writ of, 391. 

State Courts, jurisdiction of, as to, 137, 139. 
United States, in, 137, 138. 

HIGH COURT : 

action in, outline of proceedings in, 55. 

appeals to. See Appeal. 

avoidance of multiplicity of proceedings in, 54, 130. 

common law when bindmg on, 52, 205. 

conflicts between, and State Courts, 51, 188, 203, 232. 

constitution of, 75. 

contempt, power of, to punish, 96. 

costs in, 99. See Costs. 

Court of common law and equity, 53, 130. 

Court of Disputed Returns, as a, jurisdiction of, 448. 

Court of record, a, 75. 

evidence in. See Evidence. 

execution of judgment of. See Ex^cmoN. 

injunction, power of, to grant against an officer of the Commonwealth, 103, 124. 

a State, 193. See Injunction. 
judgments of. See Jitik;ment. 
judicial power. See Judicial Power. 
jurisdiction, 

appellate. See. Appeixate Jurisdiction. 
(/hambers, in, 89. iSee Chambers. 
concurrent with State Courts in, 19, 176, 177. 

matters of admiralty or maritime jurisdiction, 177, 178. 
affecting consuls, &c., 176. 
arising under the Constitution or involving its interpretation, 

177. 
arising under any laws made by Parliament, 177. 
between residents of different States, 177. 
in which a writ of injunction is sought against an officer of 

the Commonwealth, 177. 
relating to the same subject-matter claimed under the laws of 
different States, 177. 
suits against the Commonwealth by any person, 190. 

a State in respect of a matter in which the High Court 
has original jurisdiction, 192. 
exclusive in, 20, 163. 

mandamus against federal officers or Courts, 163. 
prohibition against federal officers or Courts, 163. 
suits by or on behalf of Commonwealth against a State or a person 

sued on behalf of a State, 163. 
suits by or on behalf of a State against the Commonwealth or a 

person sued on behalf of the Con>mon wealth, 163, 192. 
suits between States or persons suing or being sued on behalf of 

different States, 163, 192. 
suits between a State and a person suing or being sued on behalf of 

another State, 163. 
treaty, matters arising directly under, 163. 

other matters of federal jurisdiction, except so far as State Courts 
are invested with federal jurisdiction, 165. 
may be exercised by one or more Justices in open Court, 88. 
original, 26—29, 103, 131. 

conferred by special statutes, 28. 

in matters affecting consuls, &c., 103, 106. 
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HIGH COURT— contijiued. 
jurisdiction, original, 

in matteni arising under the Constitution or involving its interpreta- 
tion, 103. 125, 126. 
arising under any treaty, 103, 104. 

between States or between residents of different States or 
between a State and a resident of another State, 
103, 109, 112. 
in which the Commonwealth or a person suing or being sued 
on behalf of the Commonwealth is a party, 103, 
108. 
in which, is sought against an officer of the Commonwealth 
a writ of injunction, 103, 124. 

mandamus or order, 103, 118, 123. 
prohibition, 103, 118, 123. 
in which is sought order or writ of Aa^ea^i corpwf, 131, 138. 

removing from office any 
person holding office 
under the Common- 
wealth, 131, 135. 
parties, bsbsed on character of, 24. 
subject-matter of action, based on, 21. 
territorial, 89. 
legal and equitable claims may be determined in one cause in, 54, 130 
new trial, power of, to grant, 154. See New Trial. 
oaths, power of, to administer, 223. 
Parliament, power of, as to, 76. See Paruament. 
parties in. See Parties. 
practice of, when sitting in a Stat«, ^l* 203. 
process of. See Process. 
remedies, power of, to grant, 130. 
remitter of matter from, to State Court, 184. 
removal of cause from State Courts to, 181. 
seal of, 2I2. See Seal. 
seat of, 86. 
sittings of, 87. 
trial in. See Trial. 

HOLIDAYS, 407. 

exclusion of, in computing time, 396. 
offices of the Court not open on, 407. 
what shall be observed as, 407. 

HUSBAND.— 5ee Married Womax. 

joinder of as, party on marriage, 268. 
service of writ on when both defendants, 255. 



ILLEGALITY : pleading as defence, 280. 

INDICTABLE OFFENCES.— S'<?e Criminal Jitrisdiction. 

accused person, discharge of, if prosecutor declines to proceed, 197. 

right of, to apply for counsel, 196. 
appeal from conviction, 197. 

order arresting, judgment, 202. 
hearing of, 199. 
special leave to, 202. 
application of State law to examination, commitment, trial and conviction of 

accused, 194, 195. 
indictment, in whose name presented, 196. 
jurisdiction of State Courts over persons charged with, 195. 
prosecution for, by indictment, 196. 

power to decline to proceed with, 196. 
venue in certain cases, 196. 

INDICTMENT, 196.— 5ee Indictablk Offences. 
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INDORSEMENT : 

address, of. See Address. 
affidavit, on, at time of filing, 348. 
change of parties, on order as to, 269. 
claim, of, on writ of sununons, 250. 

amendment of, 250, 307, 309. ^ee Amendment. 

date of service, as to, 257. 

District Registry, writ issued out of, 251. 

need not be precise, 250. 

out of jurisdiction, when defendant is, 259. 

place of trial may be named on, 333. 

trial without pleading, as to, 274. 

variations in, of writ oy statement of claim, 289. 
otiicer of Court, by, as to damages upon order of reference, 342. 
originating proceedings, on, of address, 241. 
pleading, of, 279. 

with notice to plead or demur, 285. 
service, of on writ of summons, 257. 

INFANCY.— 5ee Infant. 

defence of, on trial without pleading, 275. 

INFANT : 

action by or against, 248. 

admissions by, no, for want of denial in pleading, 279. 

appearance of, by guardian cul litem, 264. 

affidavit on, 264, 436. 
on hearing of matters other than actions, 264. 
application to carry on proceedings- against, 264. 
compromise by, 248. 

consent of guardian to procedure on behalf of, 249. 
default of appearance by, 264. 
discovery by, 329. 
guardian ad litem ^ 

appointment of, 249. 

where default in appearance, 264. 
consent to act as, without order, 264. 
corporation cannot be, 249. 

costs of, when solicitor acts as guardian ad litem, 402. 
discovery by, 329. 
married woman cannot be, 249. 
removal of, 249. 
interrogatories may be administered to, 329. 
next friend, action by, 248. 

application by, to carry on proceedings on death, &c., of a party, 

268. 
appointment of, 249. 

authority to use name as, to be filed, 249. 
consent by, to act, 249. 
consent of, to mode ( f taking evidence, 249. 
discovery by, 329. 
removal of, 249. 

stay of proceedings improperly instituted by, 370. 
service of originating proceedings on, 255. 
special case, setting down where, a party, 331. 

INFERIOR COURTS, EXERCISING FEDERAL JURISDICTION : 
appeal from, to High Court, 165, 180. 

procedure on, 426. 
certiorari to remove from, 376. See Certiorari. 
costs of action after removal from, 402. 

INFORMATION : 

and belief in affidavits, 346. 
quo loarranto, of, 388. 

INJUNCTION : 

against an officer of the Commonwealth, 103, 124, 177. 
a State or its officers, 193. 
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INJUNCTION-cwi/miterf. 

application for, ex parte or upon notice, H62. 

time tor, 362. 
damages, undertaking as to, on grant of, 366. 
early trial on application for, 365. 
interlocutory, 363—365. 
preservation of property by, 92. 

repetition of wrongful act or breach of contract, against, 366. 
service out of jurisdiction in action for, 259. 

INQUIRIES.— iS'ce Accounts and Inquiries. 

INSOLVE^XY : 

action not abated on, 267. 

appeal from judgment of State Court affecting status-of person under law O! 

142. 
discharge under law of, defence of, in trial without pleadings, 275. 

INSPECTION.— /S'ee Discovery and iNSPKcnoy. 
documents, of, 325. 
jury, by, 362. 
Justices, by, 361. 
subject-matter of action, of, 361. 
summons for directions, on, 271. 

INTERIM PRESERVATION OR CUSTODY OF PROPERTY : 

applications for, 361. 

in Chambers, 89. 
detention by Court for purpose of, 361. 
early trial may be by order on application for, 365. 
order for, when it may be n:ade, 362. 
perishable goods, 362. 
receiver, by appointment of, 92, 362. 
subject-matter of disputed contract, 362. 

INTERLOCUTORY : 

judgment, appeal from, of Supreme Court of a State, 141, 142. 
default of appearance, on, 266. 
default of pleading, on, 303, 304, 305. 
definition of, 145. 
order, notice of, appeal from, 415. 

appeal not barred by reason of no appeal from, 420, 432. 

inspection of property, for, 361. 

interim preservation, &c., of property, for, 361. 

sale of perishable goods, for, 362. 

what is, 145, 416. 

INTERPLEADER : 

proceedings by way of, to be taken in Supreme Courts of States, 233. 

INTERPRETATION OF : 

Constitution, 126. See Constitution. 

decisions of State Courts as to, how regarded by High Court, 51, 203. 

terms of. High Court Procedure Aci^ ol, 212. 

Judicianj Acty 73. 
treaty, of, by Court, 104. 

INTERROGATORIES.— 5€e Answer to Interro<jatories. 
application for leave to deliver, 315. 

contempt of Court, on motion for committal for, answer to, 394. 
corporation or company, delivery of, to, 319. 
costs of, 319. 
delivery of, 315. 

directions as to, summons for, 271. 
examination of witness by, by order, 224. 
infant, can be administered to, .329. 
irrelevant, objection to answer, 320. 
what deemed to be, 316. 
Marshal, in action against, 328. 
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INTERROGATORIES-cow/fnti€<f. • 

non-compliance with order to answer, 327. 

objection to answer, 320. 

one set only of, to be delivered, 316. 

order for delivery of, when required, 315. 

service of order for, on solicitor, sufficient, 328. 

use of, at trial, 328. 

INTER-STATE COMMISSION : 

appeal from, to be heard by Full Court, 94. 

INTERVENTION : 

in Admiralty action, 263. 

INVESTMENT : 

moneys or securities, of, applications as to, 373. 

IRREGULARITY : 

affidavit, in, use of notwithstanding, 349. 
amendment of, 229. 

application to set aside proceedings for, 408. 
fresh step after, effect of taking, 409. 
non-compliance with rules, by, 408. 
setting aside proceedings for, 408, 409. 

ISSUES : 

directed, after judgment, 353. 

before granting discovery, 327. 
motion for judgment, on, 353. 
new trial, on motion for, 423. 
partner, to determine liability of former, 360. 
direction to parties to prepare, 330. 
of fact, trial of, at different times, 336. 

motion for judgment, after trial of, 351. 

may be directed on, 352. 
settling of, 330. 
trial of, before single Justice, 219. 

with jury, by direction of Court, 219, 220. 
on conditions, 221. 
order for, at any time, 336. 
different modes of, 336. 
without pleadings, 332, 333. 
of law. See also Law, Spkcial Case. 
of law and fact, 

costs to follow event, 402. 
direction as to order of trial of, 299. 



JOINDER : 

causes of action, amendment of writ to effect, 250. 

elaims by joint plaintiffs, in case of, 242. 
issue, of, 281. 

effect of, 296. 

time for, 296. 

parties, of, 242. See Partiks. 

JUDGE OF STATE SUPREME COURT : 
absence of, as ground of removal, 82. 

exercise of jurisdiction in Chambers in matters pending in High Court, 92. 
power to state a case or reserve a question for the Full Court of the High 
Court, 93. 
in criminal cases 197, 202. 
stay of proceedings by, 237. 
tenure of office by, 80. 
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JUDGMENT, INCLUDING JUIXJMENT OR ORDER : 
absent defendant, not concluded by, unless served, 101. 

, may be given where, 101. 
adding to, 330. 
admibHiona of fact, on, 329. 
amendment of, 307, 310. See Amendmbnt. 
appeal from. See Appeal. 

balance, for, when set-off or cross-claim established, 292. 
certificate for entry of, 341. 
certiorwri to remove, 376. See Cektiorari. 
clerical error or mistake in, 310. 
Commonwealth or State, against, how satisfied, 194. 

recovered by, how enforced, 194. 
complete justice, power of High Court to make such, as necessary for doing, 

53, 129. 
confession of defence, for costs, 297. 
copy of, delivery of, when judgment pleaded, 283. 
declaratory, may be given, 249. 

default, by. See Default of Appearance, Default of Pleading. 
default, by, on failure of defendant to comply with order ff>r production of 

l>ook8, 222. 
defendants, against one or more, 244. 

in default of appearance, 265, 266. 
in default of pleading, 303, 304, 305. 
definition of, 73, 74, 212. 

delivered at place other than where cause or matter heard, 87. 
demurrer, on, 300. See Demurrer. 
discontinuance, on, 302. 
dismissal, of. See Dismissal of AcTiOiN. 
enforcing, 231. See Execution. 
entry of, after ascertainment of damages, 342. 

after trial of issues of fact without pleading, 333. 

against person giving security, 312. 

special case, on, M'here agreement as to payment of money and costs, 

331. 
trial, after, 341. 
final, meaning of term, 144. See Final Judgment. 
firm or partners, against, 360. 
High Court, of, extent to which, final and conclusive, 35, 154. 

has effect, and may be executed throughout Commonwealth, 99. 
interlocutory. See Interlocutory, Judgment. 
motion for, 350. Set Motion yok Judcjment. 
nonsuit, of, effect of, 341. 

obtained in absence, when recognized by foreign Court, 114. 
pleading of, 283. 

quashing of, in certiorari proceedings, 379. 
quo warranto, on information of. 390. 
recovered in one State enforced in another. 115. 
relief against, in matters arising after judgment, 353, 354. 
satisfaction of, entry of, 354. 
seal, office, to be affixed to, 408. 
service of, 405. 
setting aside, 353. 

on appeal, 162. See Appeal. 

in criminal cases, 199. 

on default of appearance, 267. 

at trial, 339. 
pleading, 306. 
special case, on, according to agreement, 331. 
stay of proceedings on. See Stay of Action or Proceedings. 
to be given in open Court, 89. 
upon findings of jury, 220. 
varying of, 353. 

JUDICIAL POWER.— *^ce High Court. 
aggregate, under Constitution, 17. 
appellate, 19, 32. 
civil and criminal, 20. 
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JUDICIAL VOW EK-continued. 
concurrent, 19. 
definition of, 4, 6, 69. 
distinguished from jurisdiction, 88. 

executive power, 71. 

legislative, 71. 

political question, 6, 70, 72. 
extent to which, under control of legislature, 34, 76. 
must be vested in Courts, 85. 
opinions of Justices on questions of law, 7. 
original, 18, 21. 

JURISDICTION.— 566 HioH Court, Supreme Courts of States, State Courts. 
Chambers in, of High Court, 89.— N'cc Chambers. 
conditional entry of appearance not submission to, 263. 
costs where matt^er dismissed for want of, 99, 100. 
criminal. See Criminal Jurisdiction. 
defendant out of, power of High Court to proceed, 101. 
exercise of, of Hign Court by single Justice, 88. 
persons residing within the Commonwealth, over, 259. 
service out of, 258. See Service of Originating Proceedings. 

JURY: 

application of State laws to, 222. 
in criminal cases, 46, 219. 
inspection by, 362. 
summoning of, 222. 
trial of suit without, 219. 

applicatiou by party for, with, .S36. 

or issues with, Court may order, 220. 

at any time, 336. 

with, to be before single Justice, 336. 

JUSTICE OF HIGH COURT : 
absence of, 82. 

temporary transfer of cause upon, 217. 
appeal from, 140, 411. See Appeal. 
appointed by commission, 75. 
Chief. See Chief Justice. 
definition of, 212. 
disabilities of, 84. 

duties, other than judicial, cannot be imposed on, 7, 70. 
exercise of jurisdiction by a single, 88. 
jurisdiction of, to award costs, 99. 
number of, 75. 

oath or affirmation to be taken by, 86. 
opinion of, on matters of law, 7. 
qualifications of, 81. 

reference to Full Court by, 93. , 

removal from office, 79. 
salaries of, 185. 
seniority of, 81. 
tenure of, 79. 
travelling expenses of, 185. 



KNOWLEDGE : 

affidavits, to be shown in, .346. 
pleading, 282. 

L 

LAND: 

action relating to, service out of the jurisdiction in, 258. 

LAW: 

common, 205. See Common Law. 
issues of. See Issues, Special Case. 
point of, dismissal of action on, 283. 
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LA W — contin ued. 

point of, raised on demurrer, 298. See Dkmurkek. 
pleading, 282. 
reference of, bo Full Court, 93. 
preliminary point of, decision of, before trial, 331. 
presumption of, need not be pleaded, 282. 

LAWS: 

application of State laws. See Statk. 
Parliament, of, matters arising under, 177. 

LEAVE : 

appeal, to, applications for, from Supreme Court of States to be made to FoO 
Court, 94. 
interlocutory judgment of Supreme Court of State, from, 142. 
procedure on, 428. 
special, to appeal, applications for, from Supreme Court of States to be made 
to Full Court, 94. 
from judgment procured on trial of persons charged with indictaUt 

ofifence, 202. 
State Courts, from, exercising federal jurisdiction, 165. 
Supreme Courts of States, from, 142. 

procedure on obtaining, 152, 428. 

LEGAL AND EQUITABLE CLAIMS: 
may be decided in one action, 54, 130. 

LEGISLATIVE POWER.— 5€« Parliamext. 
distinguished from, judicial, 71. 

LIBERTY : 

to proceed in cause where service out of jurisdiction, 260, 261. 

LIQUIDATED DEMAND: 

action for, mere denial insufficient in, 291. 

judgment in, for default of appearance, 265, 266. 
pleading, 303, 304, 305. 

LONG VACATION : 

duration of, 407. 

LOST WRIT : 

order in case of, 254. 

LUNATIC— iTee Unsound Mind. 
actions by and against, 248. 

admissions by, no, for want of denial in pleading, 279. 
committee of, 

consent of, to procedure, 249. 

may sue or defend by, 248. 

service of originating proceeding on, 255. 
default of appearance by, 264. 
next friend of, action by, 248. 
service of originating proceeding on, 255. 
special case where, a party, 331. 

M 

MAGISTRATE.— iSee Inferior Courts. 

authorized to exercise federal jurisdiction of Court of summary jurisdiction, 
105. 

criminal jurisdiction of, with respect to offences against the laws of the Com- 
monwealth, 195. 

MALICE : 

pleading of, 28'?. 
management of property, 

application relating to, 89, 92, 373. 

MANAGER, 2'SS.—See Receiver. 
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MANDAMUS : 

appellate jurisdiction of High Court, exercise of, by, 33, 122, 132, 163. 
application for writ of, 

affidavit of prosecutor upon, 379. 
how made, 375. 

judicial tribunal to, time for, 385. 
title of affidavit, on, 37o. 

proceedings in case of, 375. 
Commonwealth, cannot be granted against, 122. 
costs of writ of, 376, 382. 
definition of, 132. 
form of writ of, 383. 

High Court, jurisdiction to grant, 103, 118, 131, 132. 
interpleader, proceedings in nature of, 384. 
order absolute for, 

costs ot service when allowed, 376. 
in first instance, 375. 
order in lieu of, 131. 

order by, instead of peremptory writ, 384. 
order nisi for, 

persons to show cause against, 383. 
returnable before Full Court, 375. 
original jurisdiction of High Court as to, 103, 118, 131, 132. 
peremptory writ of, 384. 
costs of, 384. 

order instead of, 385. 
principles upon which, granted, 119, 133, 379-383. 
return to writ of, 383. 
pleading to, 384. 
time for, 383. 

service of oopy of, on prosecutor, 384. 
time for, 383. 
seal to be affixed to, 407. 
service of writ of, 383. 
writ of, against a federal Court, 131, 132, 163. 

an officer of the Commonwealth, 103, 119, 123, 131, 163. 

MARKING : 

concurrent writ, 253. 

pleading, 279. 

renewed writ of summons, 253. 

MARRIAGE : 

appeal from State Supreme Court from judgment affecting status of person 

under laws relating to, 142. 
action not to abate on, 267, 268. 
defence of, on trial M'ithout pleadings, 275. 
party, joinder of husband in case of, 268. 

MARRIED WOMAN : 

action by or against, 248. 

next friend or guardian ad litem, cannot be, 249. 

service on, 255. 

special case, where, a party, 331. 

MARSHAL : 

actions by or asainst, 235. 
deputy, action by or against, 235. 

office and duties of, 189. 
discovery against, 328. 

duties of, power of Justices to regulate, by Rules of Court, 209. 
fees to be taken in offices of, 443. 

power of Justices to prescribe, by rule of Court, 209. 
interpleader by, 233. 
office and duties of, 188. 
officers of, appointment of, 189. 
process, duties of, when charged with service and execution of, 395. 
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MARSHAL— co?i/mi«€d. 

return, mode of making, by, 395. 
of iwn est inveiUuSt by, 395. 
of process, by, 395. 
of writ, 395. 

MATTER.— S'ec Clause or Matter. 

all matters in controversy between parties to be determined in one action, I 
application relating to conduct of, 89, 91. 
definition of, 73, 212. 

term, in Constitution, 27. 
hearing, of, evidence on, 227. 
matter arising pending action, 297. 

pending m High Court, jurisdiction of State Supreme Courts as to, 
mode of commencement of, 240. 

MEMORANDUM : 

appearance, of, 261. See Appearance. 

MIS.JOINDER OF PARTIES, 243-245.— 5ce Parties. 

MISREPRESENTATION : 

particulars of, in pleading, 278. 

MISTAKE : 

amendment of clerical, 310. 
as to parties. See Parties. 
inherent jurisdiction of Court to correct, 76, 311. 

MODE OF TRIAL.— 5:€€ Trial. 

MOTION : 

commencement of proceedings by, 240. 

evidence on, 227. 

infant, how to appear on, 264. 

judgment, for, 350. See Motion for Judgment. 

leave, or special leave to appeal, for, 428. 

notice of,' for committal 357. 

for contempt, 357. 

for new trial, 421. See New Trial. 

MOTION FOR JUDGMENT : 
admissions, on, 329. 
default of pleadings, on, 305, 306. 
judgment of Court to be obtained upon, .350. 
power of Court on, 352. 
setting down, 351, 352. 

time for, 351. 

trial of issues, after, 351. 



N 



NEW ASSIGNMENT 

abolition of 296. 



NEW SOU TH WALES : 

State Courts of, invested with federal jurisdiction, 170. 

NEW TRIAL : 

appeal includes, 73, 212. 
appeal, on, may be ordered, 154. 
admissions may be directed on, 221. 
application for, affidavits of juror on, 160. 

after trial by justice without jury, 420. 
verdict of jury, 421. 

Full Court, to be heard by, 94. 

to be by notice of motion, 421. 
cannot be granted on reference to Full Court, 93. 
conditions may be imposed on, when granted.. 221. 
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NEW TKlAL-continued. 

Crown case reserved, may be ordered on, 109. 
failure to appear at hearing of application for, 424. 
ffrouTidB for, 154-162, 421, 422. 
High Court, power of, to grant, 154. 
motion for, notice of, 421. 

amendment of 422. 

enlargement of time for, 422. 

time for service of, 422. 
power of Court on, 423. 
security for costs on application for, 315. 

NEXT FRIEND : 

attachment of, for non-payment of costs, 248. 
appointment of, 249. 
authority of, to be filed, 249. 
consent by, to procedure, 249. 

necessary before adding as next friend, 245, 249. 
corporation, cannot be, 249. 
coste, liability for, 248. 
infant, of, 248. 
insane person, of, 248. 
married woman cannot be, 249. 
removal of, 249. 
stay of proceeding improperly instituted by, 370. 

NON-COMPLIANCE : 

with Rules of Court, eflFect of, 408. 

NON-JOINDER OF PARTIES: 
effect of, 245. 

NON-SUIT : 

judgment of, 340, 341. 

NOT GUILTY : 
plea of, 279. 

NOTICE : 

acceptance of money paid into Court by defendant, of, 295. 

admission of facts of, .329. 

admit facts or documents, to, 329. 

appeal, of. See Appeal. 

appearance, of, 262. 

application, of, for temporary transfer of cause, 218. 

where documents telegraphed, 218. 

evidence of service of, may be telegraphed, 218. 
attachment, of application for, 357. 
certiorari, in proceedings for, 376, 379. 
chauge of partieH, indorsed on order as to, 269. 
committal, of application for, 357. 
Court, from, service of, 405. 
cross-appeal, of, 419, 432. 

defendant, to, outside jurisdiction, power of Court to proceed after, 102. 
directions, of intention to apply for, under general summons, 273. 
filing security, of, after six months, 312. 
habeoj* corpux, to be served with writ of, 392. 
in lieu of service. Se^. Skkvick of Orioixating PROCEsbiNosr. 
intention to proceed in cause after delay of one year, of, 397. 
interim preservation of property, of applications for, 362. 
mandamus, of granting of order iiuti for, 333. 
motion, of. See Motion. 
payment into Court, of, 294. 
pleading, 282. 
setting down of cause on motion for judgment, of, 351. 

demurrer, 299. 
solicitor being authorized to appear, as to, 406. 
by, to client of order for discovery, 328. 
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NOTICE— continued, 

special defence on trial without pleading, of, 275. 

statement of claim, requiring delivery of, 290. 

trial, of, .337. 

writ of summons, of, to be given out of jurisdiction, 251. 

NUMEROUS PERSONS : 

in same intercHt, parties when, 244. 

o 

OATH: 

affirmation in lieu of, 223. 

commission authorizing person to administer, 228. 

examiner, may be administered by, 344. 

form of, 223. 

High Court ma}' administer, 223. 

of office by Justice, 86. 

principal and District Registrars may administer, 188. 

OFFENCES.— iS'ee Criminal Jurisdiction. 

OFFENDERS : 

against laws of Commonwealth, application of State law to procedure agai 
194195. 

OFFICE : 

copies admissible in evidence, 213. 

affidavit, of, may be used, 350. 

certified copies are deemed to be, 408. 

marking and sealing of, 408. 
creation of new, in High Court, 187. 
hours, 407. 

or place of profit, 84-85. 
seal, 408. 

OFFICER OF COMMONWEALTH : 
injunction against, 103, 118, 124, 177. 
mandamus against, 103, 118, 131, 163. 
prohibition against, 103, 118, 163. 
removal of, 131, 135. 

OFFICERS OF HIGH COURT: 

at principal and district registries, 187. 

examination of witnesses before, 224. 

power of, to administer oaths, 344. 

reference to, to ascertain damage, 342. 

Rules of Court, power of Justices to make, regulating duties of, 209. 

OFFICERS OF STATE : 
injunction against, 193. 

OPINION OF COURT : 

can only be obtained on controversies in legal form, 7. 
on special case, 330. 

ORDERS.- .See Judgment. 

amendment of errors in, 310, 311. 

appeal from. Set Appeal. 

application for, or directions to Justice in Chambers, 89. 

definition of, 75. 

declaratory, may be made, 249. 

High Court, of, to have effect throughout Commonwealth, 99. 

interlocutory. Set Interlocutory. 
power of Justice to vary or rescind, 353. 
service of, 405. 
to show cause, 

commencement of proceedings by, 240. 

why writ of certiorari, mandamus, &c., should not issue, Zl'h 

why writ of habeas should not be granted, 391. 
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ORIGINAL JURISDICTION.- 5'e« High Court. 

ORIGINATING PROCEEDING : 
definition of, 241. 
indorsement on, of address, 241. 
service of, 254. ^ee Skrvick of Originating Proceeding. 

on added defendant. 247. 

out of jurisdiction, 258. 

ORIGINATING SUMMONS : 

commencement of civil proceedings by, 240. 

OUSTER OF OFFICE.— 5€e Quo Warranto, 131, 135, 388. 



PACIFIC ISLAND LABOURERS' ACT : 
jurisdiction of State Courts under, 31. 

PAPERS : 

for Justice at trial, 339. 
special case, on hearing, 332. ' 
upon appeal, 420, 432. 

PARLIAMENT : 

cannot create causes of action unauthorized by Constitution, 192. 

extend jurisdiction of High Court beyond the Constitution, 76. 
control of appellate jurisdiction by, 34, 37, 143. 
judiciar}% power of, to declare Act of, null, 127. 
jurisdiction of Courts in matters arising under laws made by, 177. 
power of, to give effect to treaties, 104. 

make laws affecting persouM out of jurisdiction, 44, 102, 113. 
limiting appeal to Privy Council, 36, 154. 
matters incidental to execution of judicial power, in, 

18, 77. 
to give High Court additional original jurisdiction, 27. 
removal of Justices of High Court by, 79. 
Rules of Court, address by, to Governor-General to annul, 209, 236. 

PARTIAL RELIEF, 249. 

PARTICULARS : 

debt, expenses, or damages, of, which exceed three folios, 278. 

directions as to, summons for, 271. 

election petition, of, 4.54. 

further and better, order for, 285. 

order for, 285. • 

decisions as to, 286, 287. 

effect of, 288. 
pleading, 278. 

preliminary act, to be contained in, 288. 
stated or settled account of, pleading, 282. 
trial without pleadings, in case of, 275. 

PARITES: 

absent, 101, 245. 

action not dismissed for want of, 245. 

adding, application for, 247. 

by Justice at any time, 242, 245. 

change of interest, on, 268. 

consent required on, plaintiff or next friend, 245. 

defendant, 244, 245, 247. 

plaintiff, 242, 245, 247. 

service of amended originating proceeding after, 247. 

survival of cause of action, in case of, 268. 

when wrong plaintiff, 242. 
alternative claims, in case of, 242, 243. 
application as to, 242, 245, 247. 
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PARTIES— cow/iM?t^^. 

change of, 2(57. Stt Change of Parties. 
Commonwealth, where a party, 193. 

High Court has jurisdiction, 103, 108, 190, 191. 
consent of. See Consent. 
co.st8 by reason of misjoined plaintiff, 242. 
counsel or solicitor, may be represented by, 203. 
cross-claim not affected by misjoinder, 243. 
Crown actions to be in name of King, 251, 
death of party, in case of, 268, 269, 270. 
to an appeal, 238. 
to an election petition, 455. 
defendant. Ste also Defendant. 

added, service of amended writ upon, 247. 
adding, 244, 245, 247. 
alternative claims against, 243. 
joinder of, when plaintiff in doubt, 244. 
jointly and severally liable, 244. 
relief sought, extent of interest in, 244. 
who may be joined as, 243. 
definition of, 74. 
doubt as to, 242, 244. 
improperly joined, 245. 
infants as, 248. 

joinder of, as defendants, 243, 244. 
plaintiffs, 242. 

successors, as, upon death, &c., 267, 269. 
joint claims by, 242. 
Justice may add or strike out, 245. 
lunatics as, 248. 

mandamus, on applications for, 379, 383. 
marriage of party, in case of, 267-269. 
married woman, 248. Ste Married Woman. 
misjoinder of, 242, 243. 

effect of, 245. 

on crossclaim, 243. 
mistake, as to, 243, 245. 
necessary, 245, 246. 

new, application to discliarge order joining, 269. 
new, service of order on, 269. 
next friend. Set Next Friend. 
nou -joinder of, 245. 

numerous persons having same interest, 244. 
partners. Ste Partners. 

plaintiff, adding and substituting, 242, 245, 247. 
consent of person added as, 245, 247. 
doubt of, as to parties, 244. 
joinder of when common question arises, 242. 
mistake as to, 242, 245. 
next friend added as, 245. 
who may be joined as, 242. 
wrong or doubtful, 242, 243. 
representative, appointment of, 244. 
service on added, 247. 
special case, to, 3.30. 
States, where a party, 193. 
striking out, 244, 247. 

substitution of, service of amended originating proceeding after, 247. 
summons for, 247. 
when wrong plaintiff, 242. 
imnece.**sarily joined, 242, 243. 
unsound niind, of, 248. 
want of, cause not to be struck out for, 245. 



PARTNKRS : 

actions between, 360. 

by or against, 357 
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VARTHiEKS— continued, 
appearance by, w)j)9. 

person not a party, 359. 
under protest, 359. 
application of rules to person trading as a firm, 361. 
default of appearance, judgment against, in, 360. 
denial in defence of alleged constitution of a firm, 291. 
disclosure of names of, application by summons for, 358. 
on demand in writing for, 358. 
staying proceeding on default of, 358. 
execution in actions betM'een, 360. 
execution of judgment against, 360. 
judgment against a firm, 360. 
service of originating proceedings on, 358. 

notice in what capacity it is effected, 359. 

PAYMENT : pleading, 280. 

PAYMENT INTO COURT : 

acceptance of, by plaintiff in satisfaction, 294. 

admission of liability by, 293. 

bank receipt on, 294. 

consolidated action, in, 295. 

costs after, 294. 

defendant, by, 293. 

denial of liability with, 293, 317. 

disputed contract, action in respect of, 362. 

enforcing order for, 354. 

interrogatories to guide, 293. 

lien claimed, to release, 366. 

money, how dealt with in case, not accepted, 295. 

notice of, 294. 

in lieu of security, 312. 
pleading, 294. 

satisfaction, notice of acceptance, in, 294, 295. 
security, in lieu of, 312. 
disposal of money after, 314. 
tender, on defence of, 294. 
time for, 293, 291. 

PAYMENT OUT OF COURT : 

money paid in as security, after disposal of same, 314. 
moneys standing to credit of cause or matter, 372. 
order for, when payment not accepted by plaintiff, 295. 

PEACE : security for, and good behaviour, 207. 

PENALTIES : 

action for, to be in name of King, 251. 
venue in suits to recover, 207. 

PERFORMANCE : pleading, 280. 

PENDENTE LITE : 

assignment, creation or devolution of an estate, 267. 
perishable goods, interlocutory order for sale of, 362. 

PERSONS OF UNSOUND MIND.— 5m Unsound Mind. 

PETITION : 

against election. See Court ov Disputed Returns. 

PLACE OF SriTlNGS OF HIGH COURT : 

at principal seat and at each place where there is a registry, 87. 
for hearing appeals, 414, 425, 428. 

PLACE OF TRIAL. -See Trial. 

PLAINTIFF.— 5<r^ Parties. 
adding, 242, 245, 247. 

address to be indorsed on originating proceeding, 241. See Address. 
■.c. 
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PLAINTIFF— caii/»»ii€d. 
death of, 267, 268, 270. 
default of appearance of, at trial, 339. 
definition of, 73, 212. 
disclosure by, of names of partners, 358. 
discontinuance by, 301. See DiSGONTiN dance. 
insolvency of, 267, 268. 

joinder of more than one, jointly or alternatively, 242. 
marriage of, 267, 268. 
security for costs by, 312. 
wrong, order in case of, 242, 243. 

PLEADING.— 5c« also Crossclaim, Defence, Demurrer, Repi-y, Statement or 
CijaM. 
abatement, plea in, abolished, 293. 
account stated or settled, 282. 
admissions in, 279, 281, 329. 

costs for not making proper, 292. 
alternative contracts, 282. 
amended pleading, to, 310. 
amendment of, 307, 308. 

where demurred to, 299. 
answer by way of cross-action, 292. 
answers, several, 279. 
breach of trust, 278. 
close of, 306. 

by joinder of issue, 296. 
collision, in action for, 288. 
condition of mind, 282. 

precedent, when to be specified, 279. 
confession and avoidance in, 281. 
contract contained in correspondence, 282. 

denial of, how construed, 281. 
copies of, for use of Justice at trial, 339. 

Justices on appeal, 420. 
Justice on demurrer, 300, 301. 
cost of. See Costs. 
cross-action, 292. 

cross-claim, 277. See Cross-claim. 
damages, to, is unnecessary, 291. 
default of, 302. See Default of Pleading. 
defence, 291. See Defence. 
delivery of, 277. 

by filing, 278, 406. 
defence, 291, 292. 
demurrer, 298. 

enlargement of time for, 292. 

further defence or answer, when matter arises pending actioo, 297. 
joinder of issue, 296. 
pleadings subsequent to reply, 296. 
reply, 295. 

statement of claim, 290. See Statement of Claim. 
time for, when appearance out of time, 263. 
time of day for, 397. 

vacation in, not allowed, without order, 396. 
where no appearance or no address for service, 278, 406, 
ilemurrer, 298. See Demurrer. 
denial in, 279,281, 291. 

by joinder of issue, 281. 
contract, of, 281. 
general, 281. 

how construed, 281. 
specific, 279. 

statement of defence, in, 281, 291. See Defence. 
<leparture in, 280. 
directions as to, summons for, 271. 
documents, effect of, only to be stated, 282. 
embarrassing matter in, 284. Set Striking out. 
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PLEADING— co«/mti«<i. 

evidence, not to state, 275. 

filing, before proceeding, in default of appearance, 267. 

delivery of by, 278, 406. 
fraud, of. 27S. 279. 

in trial without pleadings, 275. 
fraudulent intention, 282. 
grounds of defence or reply, 279. 
illeeality, 280. 

implied contracts or relations, 282. 
inconsist^snt with previous pleadings not allowed, 280. 
indorsement on, of address of solicitor, 279. 

of notice to plead or demur, 285. 
infants, admission by non-denial not to conclude, 279. 
irrelevant or unnecessary matter, 284. 
issues of facts, trial of. without, 332. 
joinder of issue. 281 , 296, 306. 
judgment, 283. 

in default of. See Default of Pleading. 
knowledge, 282. 
law. point of, may be raised by, 282. 

presumption of, unnecessary, 282. 
limitations, Statute of, to be specially pleaded, 280. 
lunatics, admissions by non-denial not to conclude, 279. 
malice, 282. 

mandamus, on return of writ of, 384. 
marking of. 279. 

material facts to be stated in, 275, 276. 
misrepresentation, 278. 
new assignment abolished, 296. 

ground of claim, 280. 

matter arising after action brought, 297. 
not guilty by Statute not allowed, 279. 
notice, 282. 

to plead, 285. 
numbers in, 275. 

particulars in, 278. Set Particulars. 
I>ayment, 280. 
payment into Court, 294. 
performance, 280. 
point of law may be raised in, 282. 
power to make rules as to, 208. 
preliminary act, 288. 
presumption of law, unnecessary, 282. 
printed or written, 278. 
prohibition, in lieu of writ of, 385. 
prolix, cost of, 275. 

^ito icarranto, after information of, 389. 
release in. 280. 
relief. See Relief. 
reply, 295. See Reply. 
Bcandalous or unnecessary, striking out, 284. 
separate and distinct facu, 278. 
set-off, 277. See Set-off. 
settled or stated account, 282. 
signed by solicitor or party, 275. 
statement of claim, 289. See Statement of Claim. 
StaiuU ofFrauda, 280. 
Staitite of Limitationsy 280. 
striking out, 283, 284. See Striking Oct. 
technical objection to, for want of form, 283. 
trial without, 274. Set Trial. 
undue influence, 278. 

vacation, in, not allowed without order, 396. 
wilful default. 278. 

POINT OF LAW, 282.— 5e«i Demurrer. Law. 
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POLICE MAGISTRATE: 

power of, to exercise federal jurisdiction of Court of sumirary jurisdiction, I9S. 

POLITICAL : 

matters arisiug under treaty, 105. 

distinguished from judicial, 6, 70, 72. 

of inter-State controversy, not the subject of judicial inquiry, 110. 

POST AND TELEGRAPH ACT 1901 : 
jurisdiction of State Courts under, 9, 31. 

PRACTICE : 

application of State laws to, In High Court, 50, 203. 
dehnition of, 42. 

direction of Justice in cases not provided for, 410. 
power of High Court to make rules as to, 208. 

in Courts exercising federal jurisdiction, 209. 
sources of, in High Court, 42. 
when consent required to procedure by person under a disability, 249. 

PRAECIPE : not required on issue of writ, 252. 

PRELIMINARY ACT, 288, 289. 

PRESERVATION OF PROPERTY, 362. Set Interim Priskrvatiox or 

Custody of Property. 
PRESUMPTION OF LAW : need not be pleaded, 282. 
PRINCIPAL REGISTRAR.— Sec Registrar. 
PRINCIPAL REGISTRY. -^ce Registry. 

PRINTING : 

evidence on appeal, order for, 420, 432. 
pleadings, 27b. 

PRIVY COUNCIL : 

appeal to, from judgments of High Court, 35, 36, 95, 154, 413, 
concurrent appeal to, from State Courts, 33. 
quorum of Full Court on leave to appeal to, 95. 

PROCEDENDO : writ of, 388. 

PROCEEDINGS : 

amendments of defects in, 228, 229. 
at trial, 339. ^'ce Trial. 
District Registry, in, 214. 

transfer of, 217. 
effect of removal of cause on, 184. 
staying. St*-. Stay of Action or Proceedings. 

PROCEDURE.— .sVe Practice. 

application of State laws as to criminal, 194. 
debnition of, 4*2. 

PROCESS OF HIGH COURT.— 5ee Execution'. 
date of, 214. 
definition of, 99. 
enforcement of, 96. 

not to issue against Commonwealth or State, 193. 
power to direct issue of, 1*29. 
runs through Commonwealth, 99. 
sealing of, 213. 
signing of, 213. 
testing of, 213. 

PRODUCTION : 

books, of, order for, 222. 

documents of, 3'Jl, 323. Sff. Documents. 

of person in custody. Set Habeas Corpus. 



INDEX. 501 



PROHIBITION : 

against an officer of the Commonwealth, 103, 118, 163. 

a Court exercising federal jurisdiction, 131, 133, 163, 385. 
appellate jurisdiction of High Court, exercise of, by way of, 132. 
application for, how made, 375. 

title of affidavits on, 375. 
of proceedings in case of, 375. 
costs of, 376, 387. 
judgment on, 387. 

order, may be expressed in, without issue of writ, liSS. 
order absolute for, cost of service, when allowed, 376. 

in first instance, 375. 
order ntW, returnable before Full Court, 375. 
original jurisdiction of High Court to grant, 27, 103, 123, 132. 
pleadings in lieu of writ, 385. 
seal to be affixed to writ of, 407. 
statement of claim, instead of writ of, 385. 
writ oi proc.dendo notwithstanding issue of writ of, 388. 

PROMISSORY NOTE.— ^€6 Bill of Exchange. 

PROPERTY : 

appeal to High Court from State Supreme Court where judgment discloses, 

to value of £300, 141. 
custody of, when taken, or obtained under revenue laws, 208. 
interim preservation of, 89, 361. See Int£RIM Preservation or Custody 

OF Property. 

PUNISHMENT OF OFFENCES ACT : 

federal jurisdiction under, vested in State Courts, 9. 

PURCHASE MONEY : 

application for disposition of, 89, 92. 



QUALIFICATION : of Justices of High Court, 81. 

QUEENSLAND : State Courts of, invested with federal jurisdiction, 171. 

QUESTION : 

ot fact. See Issues. 
law. See Law, Special Case. 

QUO WARRANTO: 

application for leave to exhibit information of, 375. 
how made, 375. 

relator to be named in affidavit on, 388. 
titl«> of affidavit on, 375. 

proceedings in case of, 375. 
consolidation of proceedings upon information of, 390. 
costs of, 376, 389. 

security for, 389. 
High Court, jurisdiction of, as to, 131, 135. 
information of, 

Attorney-General, in name of, 389. 
defence and subsequent proceedings to, 389. 
disclaimer by defendant on, 390. 
form of, 389. 
judgment on, 390. 
relator, in name of, 389. 
signature and service of, 389. 
order absolute for, 

costs of service when allowed, 376. 
in first instance, 375. 
order nwi for, 

objections to be stated in, 389. 
returnable before Full Court, 375. 
relator, on application for 388, 389. 
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QUORUM OF FULL COURT, 94, 95. 



RECEIVERS : 

application for appointment of, 92, 362. 
appointed by Court, duties of, 233. 

liability of, 234, 235. 
manager distinguished from, 233. 
security to be given by, 366, 368. 

RECOVERY : of special property other than land when lien claimed, 366. 

REFERENCE : 

Full Court, to, 93. 

REGISTRAR : 

certificate of, for payment out of security account, 315 
district, office of, 187. 

duties of, when defendant appears at Principal Registry, 215. 
duties of, as to office copies, 408. 

on request for temporary transfer of a cause, 217» 218. 

to forward copies of proceedings in Court of Disputed Returns to 

House affected, 450. 
to issue writs of summons for commencement of actions* 214. 
to sign all writs, commissions and process, 213. 

and seal, 408. 
to transmit the documents in certain cases of appeal, 419, 426, 431. 
proceedings and documents when cause transferred, 217. 
fees payable to, for his own use, 447. 
powers of, 188. 
principal, office of, 187. 

to keep register of barristers and solicitors, 185. 
to telegraph to District Registrar entry of appearance at PrincipsI 
Registry, 262. 
receiver's security to be taken before, 367, 368. 
Rules of Court as to duties of, power of Justices to make, 188, 209. 
security given in presence of, 312. 
subptL'na to attend before, 344, 345. 

REGISTRY : 
District, 

appearance at, or Principal by defendant, when allowed, 214, 261. 

duplicate of seal of Court to be kept at, 213. 

establishment of, 87. 

notification of District Registrar tit, on appearance at Principal, 262. 

register of practitioners, copy of, to be kept at, 185. 

transfer of proceedings from, when defendant appears at PrinciptJ 

Registry, 215. 
where cause pending in, further i)roceedings may be taken at, 214. 
writ of summons issued from, statement as to option of appearance, 351. 
433. 
Principal, of Higli Court, 87. 

register of practitioners to be kept at, 185. 
seal of Court to he kept at, 212. 

where cause i)ending at District Registry defendant in certain caie* 
may appear at, 214, 261. 
seals reciuired shall be kept at every, 21.3. 

office, kept at each. 40S. 
service, by filing in, 400. 

temporary transfer of causes from, where no Justice present, 217, 218. 
transfer of cause from one, to another, 210. 

transmission of documents from, to Registry on appeals, 419, 426, 431. 

on demurrer, 301. 

RELATOR. -S'ce Quo W.\rranto. 
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RELEASE : 

pleading, in defence or reply, 280. 

RELIEF : 

claimed to be indorsed on writ of sunimons, 250. 
to be specifically stated in pleading, 289. 
founded on separate facts to be stated, 278. 
general, need not be claimed, 289. 
judgment, against, in cases of matters arising after judgment, 353. 

REMITTER OF MATTER in High Court to State Court for trial, 184. 

for execution, 163. 

REMOVAL : 

from office of person wrongfully claiming to hold office under the Common- 
wealth, 131, 135, 388. 

REMOVAL OF CAUSE INTO HIGH COURT : 
application for, 181. 
cases in which, allowed, ISl. 

certified copy of proceedings to be filed in High Court on, 181. 
defendant may set up new defence after, 184. 
effect of order for, on interlocutory proceedings, 184. 
proceedings after, 183. 

records of Court below, sworn copy may be filed and used, 183. 
relief granted on, 130. 
remittal back after, 184. 
writs for return of records in the case, 183. 

RENEWAL OF WRIT, 253. 

REPLY: 

close of proceedings in default of, 306. 

delivery of, 277. 

demurrer to, 298. 

joinder of issue on, 296. 

further, when matter arises pending action, 297. 

new assignment abolished, 296. 

pleading after, 296. 

separate, 279. 

time for, 295, 296. 

REPRESENTATIVE CAPACITY : 
denial of, 291. 

REQUEST : 

to examine witnesses, 342. 

RESERVATION : 

of points of law in criminal cases, 197. 

RESERVED JUDGMENT : 

of Justice may be read in his absence, 87. 

RESIDENCE : 

decisions as to, 215, 216. 

RESIDENT : 

decisions as to, under Constitution, 116, 117, 118. 

when defendant not, Court may proceed in absence on giving prescribed 
notice, 101, 102. 

RESIDENTS OF DIFFERENT STATES: 

jurisdiction of High Court in matters between, 24, 27, 103, 112, 177. 
of State Courts in matters between, 30, 177. 

REVENUE LAWS : 

custody of property taken or obtained under, 208. 
venue in suits under, 207, 208. 

REVIEW OF TAXATION OF COSTS, 447. 
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REVIVOR, formal proceedings for, on death of party to appeal not necessary, 23i 

RULE NISI, appeal from refusal of, 420. 

RULES OF COURT: 

Acts Interpretation Act as to, 60. 

annulment of. upon address by Parliament, 209, 236. 

application of, to Court of Disputed Returns, 452. 

decision as to interpretation of, by English Courts followed, 240. 

directions by Justice as to procedure where none prescribed by, 410. 

Justices of High Court may make, 49, 208, 236. 

for Court of Disputed Returns, 451. 
non-compliance with, 408. 
power of making, extends to altering, annulling or re-enacting rules in Schednk 

to High Court Procedure Act^ 236. 
rules in Schedule to High Court Procedure ^cf to be, until altered, 236. 
to be laid before Parliament, 209, 236. 
to be subject to Rules Publication Act^ 50. 
prescribing duties of Registrars, 188. 

limitations as to execution against persons, 232. 

mode of proof of particular facts, 23&. 

process for execution of judgment, 129. 

time and manner of institution of appeal, 237. 

use of seals, 213. 
vitrd nVej, 50. 
waiver by of inherent jurisdiction of Court by, 356. 

S 

SALARIES OF JUSTICES, 185. 

SALE OF PROPERTY : 

applications as to, 89, 92, 373. 

SATISFACTION : 
of judgment, 354. 

SCANDALOUS MATTER : 
interrogatories, in, 320. 
striking out of, in affidavit, 349. 
plea<ling, 284. 

SEAL: 

documents when sealed with, of High Court receivable in evidence, 213. 

duplicate, at e4ich Registry, 213. 

form and use of, of High Court, 212, 213, 407. 

of High Court to be kept at Principal Registrv, 212. 

office, 408. 

copy of record or document sealed with, 408. 

to be kept at each Registry, 213. 

use of, 408. 
writs, commissions, and process to be under, 213, 408. 

or office seal, 40S. 

SEAT OF HIGH COURT. 86. 

SECURITY : 

account, payment into Court to, 312. 

payment out of money paid into Court to, 314, 315. 
attestation of, 311. 
bond, form of, 312. 

disputeil elections, deposit of, in case of, 449. 
enforcement of, 312. 
tiling of, 312. 

time for, 312. 
general form of, 311. 

of the peace and for good behaviour, 207. 
order for, in case of disputed contract, 362. 
payment into Court in lieu of, 312. 
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SEJCVBITY— continued, 

receiver, to be given by, 366, 36S. 

record of Court, on filing, to become, 312. 

recovery of specific property other than land, held as, 366. 

sureties, approval of, by Registrar, 312. 

title of, 311. 

SECURITY FOR COSTS.— See also Security. 
amount of, 314. 

on appeal to High Court, 237. 

increase or reduction of, 237, 314, 430. 
appeal, on. See Appeal. 
certiovurit by applicant for writ of, 379. 

counter-claiming defendant out of jurisdiction, in case of, 312. 
directions as to, 314. 

form of, on appeal from Supreme Court of a State, 430, 445. 
further, 314. 

general powers of Court to require, to be given, 315. 
payment into Court for, disposal of money after, 314. 
plaintiff out of jurisdiction, in case of, 312. 
poverty, on account of, 315. 
quo \oarranto, on application for, 389. 
second action for same cause, in case of, 313. 
staying proceedings until, given, 314. 
time for application for, 314. 
time for giving, not to be reckoned in time allowed for pleading, 397. 

SEIZURE ON HIGH SEAS : 
venue in proceedings on, 208. 

SENIOR JUSTICE : 

opinion of, prevails where Court equally divided if Chief Justice absent, 96. 
performs duties of Chief Justice in absence, 82. 

SENIORITY OF JUSTICES, 81. 

SENTENCE : definition of, 75. 
judgment includes, 73, 212. 

SEPARATE : 

pleadings, order for, 242. 
trial, order for, 242, 278. 

SERVICE : 

address for. See. Address. 

address for, of plaintiff, when omitted, 406. 

affidavits of, 44H>. 

documents, of, 323. 
appeal, of notice of, 414, 415, 429. 
appearance to writ, where no, how effected, 406. 
certiorari^ ot order uini for, 36, 378. 
committal, of notice of motion for, 357. 

for contempt, 393. 
Commonwealth, on, 193. 
cross-appeal, of, notice of, 419, 432. 
cross-claim, of, 291, 292. 
days on which, not to be effected, 406. 
defence, of, 291, 292. 
demurrer, of, 298. 

documents, of, how effected, 255, 405. 
proof, by affidavit, 227. 
election petition, of, 4.')3. 
filing, by, in default, 278, 406. 
halttoH corpuM^ of writ of, ,391. 
judgment, of, when pleaded, 283. 

and order, when required, 405. 
mandamus, of return of writ on prosecutor, 384. 

of writ, of, .383. 
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SERVICK— cow^iw?«erf. 
mode of, 404, 405. 

new trial, of notice of motion for, 422. 
notice of death, marriage, or insolvency of party, in case of, 268, 269. 

from High Court, 405. 

guardian ad litem, on application tor appointment of, 264. 

of appearance, 262. 

of trial, 337. 

without pleadings, 274. 

payment into Court, of, 294. 
order for discovery, 328. 

to continue proceedings, 269. 
originating proceedings, of. See Service of Originating Proceedings. 
personal, manner of, 404. 
pleading, of. See Pleading. 
qito irarmtUOf of disclaimer on information for, 390. 

of information of, 389. 
setting aside, in case of conditional appearance, 263. 
solicitor, of order for discovery on, 328. 

of party formerly appearing in person, on, 406. 
State, on a, 193. 
subpoena, of, 345. 
substituted service, 405. 
summons for directions, of, 270. 
on application in Chambers, 374. 
time of day, for, 397. 
writ of summons, of. See Originating Proceeding. 

SERVICE OF ORIGIN ATlN(i PROCEEDINGS : 

acceptance of undertaking as to, to be in writing, 254. 

added party, on, 247. 

advertisement, bv, 257. 

affidavit, of, 257," 265. 

British subject out of jurisdiction, on, 260. 

committee of lunatic, on, 255. 

copy, of, in case of lost writ, 254. 

corporate or unincorporate body, on, 256. 

firm, upon, 358. 

how efifected, 254, 255. 

husband and wife, on, 255. 

indorsement of, 257, 434. 

infant, on, 255. 

lunatic, on, 255. 

married woman, on, 255. 

may be effected anywhere in Commonwealth, 50, 99. 

out of jurisiliction, 

allowed in what cases, 258. 

British subject, 200. 

foreigner, on, 261. 

indorsement of writ for, 259, 435. 

leave for, not required, 251. 

notice in lieu of, 258, 259. 

power of Court to proceed where there has been, 102, 113 

writ of summons for, 251. 
concurrent, 253. 

of notice of, 253. 
partners, upon, 358. 
personal, how effected, 255. 

when to be, 254. 
power of Court to proceed where there has been no, on a defendant, 101. 
renewal of writ in ca.sesof inability to effect, 2.53. 
return of writ in case of failure to effect, 395. 
setting aside in case of conditional appearance, 263. 
substituted order for, 257. 
undertaking by solicitor to accept, 254. 
unsound miud, on person of, 255. 

SERVICE AND EXECUTION OF PROCESS ACT 1901, 115. 
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SET-OFF : 

amendment of, 309. 

disallowance of, 309. 
damages or costs between parties, of, 403. 
defence to, of matter arising pending action, 297. 
defendant may plead, 277. 
demurrer to, 298. 

judgment, where, balance in defendant's favour, 292. 
misjoinder of plaintiffs, not affected by, 243. 
order for separate trial of, 278. 
particulars of, in trial without pleadings, 275. 
striking out of, 278. 

SETTING ASIDE : 

appearance, 262, 263. 

demurrer, when no ground stated, 298. 

judgment. See Judgment. 

proceedings for non-compliance with rules, 409. 

SETTING DOWN : 
action for trial, 338. 
appeal from Justice of High Court, 417. 

inferior Court exercising federal jurisdiction, 426. 

State Supreme Court, 431. 
demurrer, 299, 300. 
motion for judgment, 351. 
point of law for hearing, 282. 

special case when a person under disability, a party, 331. 
summons for directions, for further hearing, 273. 

SIGNATURE : 

affidavits, to, 347. 

authority of next friend, to, 249. 

copy of writ, to, 252. 

party or solicitor, of, proof by affidavit, 227. 

pleadings, to, 275. 

special case, to, 331. 

writs, commissions, and process of High Court, to, 213, 408. 

SITTINGS : 

Full Court, of, 406. 

Justice, before single, 407. 

notice of trial by jury to be for first day of, 33S. 

places of, 87. 

to hear appeals, 414, 425, 428. 

SOLICITOR : 

acceptance of service by, 2^4. 

acts for party, 410. 

address for service, 241, 262. 

indorsement of, ou pleading. 279. 
affidavit by, on entering appearance fcir infant, 264, 4.36. 
appearance of, for party in Court exercising federal jurisdiction, 203. 
of several defendants by same, 262. 
undertaking by, to enter, 254, 357. 
appointment of, by Court where prisoner without means, 196. 

by party during action, 406. 
attachment of, for not entering appearance, 263, 357. 

for not giving client notice of order for discovery, &c., 328. 
authority to, by next friend, 249. 
costs of. See Costs. 

payment of, by, for fomenting litijration, 401. 

for instituting action without authority, 303. 
taxation of, 446, 447. 

without naming next friend, 248. 
Crown, of Commonwealth, rights and privileges of, 187. 
discovery, service of order for, on, 328. 
fees payable to, 446. 
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SOLICITOR— co«/t7iu<rc/. 

guardian ad litcm^ costs of, 402. 

register of, entitled to practice in federal Courts, 185. 

striking off name from, 185. 
right of, to practice in Courts exercising federal jurbdiction, 203. 

federal Courts, 185. 
service on, of order for discovery, 328. 

of party formerly appearing in person, 406. 
signature of pleadings, 275. 
special case, 331. 
undertaking by, to accept service, 264. 

attachment for breach of, 263, 357. 

SOUTH AUSTRALIA : 

Courts of, invested with federal jurisdiction, 168. 

SPECIAL CASE : 
• agreement as to payment of money and costs of, 331. 

applications to have questions of law decided by, .331. 
consent by, 330. 
copies of, for Justices, 332. 
documents referred to in, 330. 
entry of, for argument, 332. 

before Full Court, 332. 

memorandum of, form of, 332. 

when party under disability, 331. 
entry of judgment on, for agreed sum, 331. 
tiling ot, 331. 

inferences of fact or law may be drawn by Court on, 330. 
order for, 331. 

setting down, when party to such case under a disability, 331, 332. 
signature to, 331. 
trial of preliminary question of law by, 331. 

SPECIAL LEAVE TO APPEAL.— 5c6 Leave to Appeal. 

SPECIAL MAGISTRATE : 

exercise of federal jurisdiction by State Court of summary jurisdiction, 165, 
19r>. 

STATE : 

actions by, against Commonwealth, 163, 192. See also SciTS. 
by Commonwealth against, 163. 
against, by persons, 192. 
between States, 103, 1U9, 163, 192. 
in whose name brought, 193. 
appeal to Privy Council on questions inter ^e, as to constitutional powers of 

Commonwealth and States, &c., 95, 154. 
application on V)elialf of, for removal of cause into High Court, ISl. 
Court. Se€ State Coi^rts. 
injunction against a, and its officers, 193. 
judgment for or against, enforcement of, 13, 194. 
laws, application of, to affirmation in lieu of oath, 223. 

discharge of property taken in execution, 233. 

duties of receivers and managers, 233. 

enforcement of judgments, 231. 

to indictable otlences, 195. 

juries and jurors, 222. 

oaths, form of, 223. 

procedure evidence, &c., in High Court, 203. 

summary as to, applicable to procedure of High Court, 50. 

.summary oonviction of offenders, 194-195. 
process not to issue against property or revenue of, 193. 
relation between Commonwealtli and, as to external affairs, 106. 
rights of parties in actions bv or against, 193. 
service of process on, how ef^ecte<l, 193. 
subject-matter claimed under laws of different States, 177, 179. 
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STATE COURTS : 

appeal from, to Hi^h Court, 94, 165, 197, 202, 425, 426, 428. See Appeal. 

barristers and solicitors, right to appear in, 203. 

concurrent jurisdiction of, with High Court, 176, 177. 

decisions of, how regarded by High Court, 51, 203. 

excluded from jurisdiction in certain matters, 163, 165. 

federal jurisdiction of, 29, 165, 176, 177. 

in criminal matters, 195. 

under laws of Parliament, 30, 31, 177. 
judgment remitted to, for execution, 163. 

jurisdiction as to security for the peace and good behaviour, 207. 
remitter to, of cause in High Court, 181. 
removal of cause from, into High Court, 181. 
State laws applicable to procedure and evidence in, 203. 

as to procedure against offenders in, 194, 195. 
summary jurisdiction of, 165, 194, 195. 

STATEMENT OF CLAIM.—Ste also Pleadlno. 
allegation of stated or settled account in, 282, 
alternative relief claimed by, 278, 289. 
amendment of, 308. 309, 310. 

to mtroduce what otherwise alleged by new assignment, 296. 
coats of prolix, 275. 

when delivery unnecessary, 290. 
delivery of, 277. 

default in, .302. 

filing, by, 278, 406. 

order for, 274. 

time for, 290. 

when required, 290. 

with writ, 290. 
demand for, 290. 
demurrer to, 298. 
enlargement of claim by, 289. 

filing of, before proceeding in default of appearance, 267. 
further and better, 285. 
indorsed on writ, 250. 
extending, 289. 
material facts in, 276. 

motion for judgment on, when default in delivering defence, 305. 
place of trial, to sUte, 289, 333. 

proof of, when defendant does not appear at trial, 339. 
question of law raised by, 282. 

quo irarratUOt information for, to set out facts in same manner as, 389. 
relief claimed to be specifically stated in, 289. 

general, need not be asked in, 289. 
striking out, 283, 284. See Strikinc; Out. 

STATEMENT OF DEFENCE.— 6'ce Defence. 

STATUTE OF LIMITATIONS : 

defence of. on trial without pleadings, 275. 

pleading, 280. 

renewal of writ prevents operation of, 254. 

STAY OF ACTION OR PROCEEDIN(;S : 
abuse of proceedings, on, 369. 

appeal or motion for new trial not to operate as, 424. 
appeal, on, 237, 424. 

from Supreme Court of a State, 433. 
application for, 369. 
compromise of action, where, 370. 
costs of former action not paid, where, 371. 
frivolous or vexatious action, in case of, 284. 
general authority us to, 369. 
improperly instituted by a next friend, 370. 
money paid into Court, in case of acceptance of, 294. 
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STAY OF ACTION OR PROCEEDINGS— cow/i/m^rf. 
order for, in case of appeal, 237| 424. 

new trial, in case of application for, 424. 

particulars, not to operate as, 288. 
partners, in action by, for failure to disclose partner's name, 358. 
pending appeal, 287, 424. 

hearing of special case, 331. 
qiu) wari-untOy in case of information of, against several persons, 390. 
security for costs, until, given, 314. 
summons does not operate as, 374. 
vexatious, when proceedings, 369. 
withdrawal of juror, by, 370. 

STIPENDIARY MACilSTRATE : 

power to exercise federal jurisdiction of Court of summary jurisdiction, 165, 
195. 

STOP ORDER : 

application for, 36S. 

mode of, 369. 
costs occasioned by, 369. 

STRIKING OUT : 

affidavits, from, scandalous matter, &c., 349. 
conditional appearance, 263. 

defence for non-compliance with order for discovery, 327. 
demurrer, when document not sufficiently set out, 299. 
part of alleged cause of action, 302. 

pleadings when demurrer allowed to such part, 300. 
parties, order for, 245. 

application for, 247. 
pleading, application for, 283, 284. 

costs in case of, 284. 

disclosing no reasonable cause of action or defence, 283. 

judgment, for non-delivery of, when judgment pleaded, 283. 

scandalous or unnecessary, 284. 
set-oflf or cruso-claim, 278. 

SUBJECT-MATTER: 

claimed under laws of diflferent States, 177, 179. 

SUBPCENA: 

ad testificandum, 344. 
attendance of witness, for, 344, 345. 
Chambtrs, in, 345. 

crosaexamination on aflBdavit, for, 345. 
examiner, before, 344. 
otiicer of Court, before, 342, 344. 
Registrar, before, 344. 
duces tecum J 344. 
duration of, 345. 
refusal to attend or be sworn when summoned by, 343. 

to obey, 345. 
subpcena, yervice of, 345. 

affidavit of, 345. 
time for, 345. 

SUBSTITUTED SERVICE : 
documents, of, 405. 
originating proceedings, of, 257. 

SUIT : 

jlefinition of, 73. 

dismissal of, where plaintiff fails to comply with order for production of book<$, 

&c., 222. 
order for discovery, 327. 

SUITS : 

against the Commonwealth, 

by persons may be brought in High Court or Supreme Court of State, 190. 
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SUITS— coiUiniud. 

by States, exclusive jurisdiction of High Court, 163, 19*2. 

judgment against Commonwealth in, how enforced, 194. 

original jurisdiction of High Court to entertain, 103, 108, 190. 

process, &c., not to issue against property or revenue of Commonwealth, 
196. 

rights of parties in, 193. 

service of process in, how effected, 193. 
by the Commonwealth, 

against a State, exclusive jurisdiction of High Court in, 163. 

in whose names, may be brought, 1 93. 

judgment for Commonwealth in, enforcement of, 194. 

rights of parties in, 193. 

service of process in, how effected, 193. 
against a State, 

by persons, when may be brought in High Court or Supreme Court of a 
State, 192. 

by another State, 103, 109, 192. 

exclusive jurisdiction of High Court in, 163. 

injunction against a State and its officers, 193. 

judgment in, against State, how enforced, 194. 

process, &c., not to issue against property or revenues of State, 193. 

rights of parties in, 193. 

service of process in, how effected, 193. 
by a State, 

against a State, 103, 109, 192. 

exclusive jurisdiction of High Court in, 163. 

in whose name, may be brought, 193. 

judgment for State in, enforcement of, 194. 

rights of parties in, 193. 

service of process in, how effected, 193. 

SUMMARY CONVICTION : 
State laws applicable on, 195. 

SUMMARY JURISDICTION : 

Courts, of, federal jurisdiction of, 165, 195. 

magistrates who may exercise federal jurisdiction in, 165, 195. 

SUMMONS : 

adjournment of, into Court, 90, 375. 
application in Chambers to be made by, 374. 
directions, for, 270. See Summons for Directions. 
evidence on, by affidavit or orally as directed, 227. 
ex parte applications, on, 374. 

when unnecessary, 374. 
included in same, what may be, 374. 
infant, how to appear on, 264. 
irret^ularity, to set aside proceedings for, 409. 
originating, commencement of proceedings by, 240. 
sealing of, 374. 
service of, 374. 

by filing where no appearance, 408. 

mode of, 404, 405. 

time for, 374. 
signature to, .374. 

stay of proceedings, does not operate as, 374. 
writ of. See Writ uf Summons. 

SUMMONS FOR DIRECTIONS : 

adjournment of, from time to time, 272. 

affidavit on, not necessary, 273. 

costs of application that should have been included in, 273. 

form of, 270. 

matters included in, 271. 

notice of intention to make application under, 273. 

order on, 271. 

parties to apply fur order on, 273. 
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SUMMONS FOR DrRECTIONS-caii/iH«ed. 

Rules of Court subject to variation by order under, 274. 

service of, 270. 

setting down, for further hearing, 273. 

time for taking out, 270. 

SUNDAY : 

exclusion of, in computing time, 396. 

offices of the Court not open on, 407. 

service not to be effected on, 406. 

warrant in Admiralty action may be served on, 406. 

SUPREME COURT OF A STATE : 
Admiralty jurisdiction of, 30. 
appeal from. Sie Appeal. 

to. See Appeal. 
Chamber jurisdiction of, in certain matters pending in High Court, 92. 
concurrent jurisdiction as to habeas corpus 139. 

with High Court, 176, 190, 192. Sf.e Hioh Court. 
costs in, when exercising federal jurisdiction, 99, 100. 
federal jurisdiction of, 30, 165, 195. 
interpleader proceedings to be taken in, 233. 
jurisaiction of, as a Court of Disputed Returns, 448. 
original jurisdiction, of, 165, 190, 192. 

under laws of Parliament, 31. 
suits against Commonwealth may be brought in, 190. 

State may be brought in certain cases, in, 192. 



TASMANIA : 

State Courts of, vested with federal jurisdiction, 172. 

TAXATION : 
of costs, 446. 

review of, 447. 

TAXES : 

venue in suits to recover, 208. 

TECHNICAL OBJECTION. -5fc Error. 
to pleading, not to be taken, 283. 

TELEGRAPH : 

affidavit sent by, contents of, how brought before Court, 346. 
notification by, of appearance at Principal Registry, 262. 
transmission of documents by, on temporary transfer of cause, 218. 

of order made by, 218. 

of precis of evidence by, for application, 219. 

TEMPORARY TRANSFER OF CAUSE, 217-219, 430. 

TENDER : 

before action, defence of, 294. 

TENURE : 

of office by Justices of High Court, 79. 

TERRITORIAL JURISDICTION OF HIGH COURT, 89. 

TERRITORY : 

Courts of, Rules of Court with respect to, 209. 
District Registry in, 87. 

TESTE OF : 

writs, commission and process, 213. 

TP:STIM0NY.— .SVfi evidence. 
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TIME : 

abridgmeot of, 397. 
(lay of, for service, 397. 
enlargement of, 397. 

for appeals, 415, 42*2. 
expiration of, on Sunday or close day, 396. 
month, means calendar month, 398. 
reckoned in a State by standard time of that State, 397. 

vacation not to Imj reckoned in time for filing, delivery and amending 
pleadings, 396. 

TITLE ; 

affidavits, of, 346. 
proceedings, of, 241. 

on application for ctrtioriiriy &c., 375. 
security, of, 311, 

TORT: 

service out of jurisdiction in actions for, 259. 
suit by any person for, against Commonwealth, 190. 
by a State, 192. 

TRANSFER OF (^AUSE : 

from one registry to another on order of the Court, 216. 

transmission of documents on, 217. 
Principal Registry, co, when defendant appears there, 215. 
notification of appearance, 262. 
transmission of proceedings, 215. 
temporary, for purposes of application, 217, 430. 

hearing of application and re-transfer, 217. 
no fee payable for, 217. 

transmission of request and documents upon, 217. 
by telegraph, 218. 

of notice of application, 218. 

of order made, 218. 

of precis of evidence, 219. 

TRAVELLING E.KPENSES OF JUSTICES OF HIGH COURT, 185. 

TREASURER OF STATE OR COMMONWEALTH : 
duty of, to satisfy judgment, 194. 

TREATY : 

Commonwealth powers as to, 104. 

definition of, 104. 

interpretation of, by Court, 104. 

judicial notice of, 105. 

jurisdiction of High Court in matters arising under, exclusive, 163. 

original, 22, 103, 104. 
political questions arising under, not under jurisdiction of Court, 104, 105. 
validity of, when inquired into, 105. 
violation of, not within judicial cognizance, 72, 106. 

TRIAL : 

adjournment of, 340. 

costs of, 402. 
affidavit, on, by agreement, 228. 
particular facts, of, 227. 
person, of, may be read, 227. 
service of documents, of, 227. 
signature, of, 227. 
costs of. See Costs. 
default of appearance at, by defendant, 339. 

plaintiff, 339. 
directions as to, summons for, 271. 
early, order for, 365. 
entry for, 338. 

delivery of copy of pleadings on, 339. 
B.C. 3;i 
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TRlAL-cojitimied. 

notice of trial, after, 338. 
party served with, of trial, b\', 338. 
pleadings, before close of, 338. 
time for, 338. 

withdrawal after entry for, 30*2. 
event of, costs to follow, 398. 
evidence at. See Evidence. 
fact, of questions of. See Issues. 
findings of facts at, entry of, 341'. 
further consideration, on, 341. 
indictment, on, 46, 195. 
interrogatories at, use of, 3'2S. 
issues, of. Set Issues. 
judgment at. Ste Judgment. 
jury, with, application of State laws on, 222. 
may be ordered, 219, 336. 

at any time, 336. 
to be before single Justice, 336. 
Justice, to be before, without jury unless otherwise ordered, 219. 
mode of, 219, 336. 

application as to, may be made on summons for directions, 271. 
new, 154, 420. See New Trial. 
nonsuit at, 340. 

effect of, 341. 
notice of, 

avoided if entry for trial out of time, 338. 

countermanding, 338. 

defendant, by, 337. 

entry of cause for trial before, 338. 

form of, 337. 

jury, application for trial with, after, 336. 

length of, 337. 

omission to give, by plaintiff, 337. 

plaintiff, by, 337. 

service of, 337. 

without pleading, 274. 
short, by consent, 337. 
time for giving, 337, 341. 

in trial without pleading, 274, 337. 
papers for Justice at, 339. 
place of, 

change of. 230, 333, 335. 
different issues, for trial of, 336. 
directions as to, siunnions for, 271. 
notice of trial, to be named in, 337. 
statement of claim must state, 2S9, 333. 
when, not named, 333. 
writ of summons, may be named in, 333. 
pleadings, without, 274. 
proceedings at, 339. 

in default of either party, 339. 
proof of claim in default of ajjpearance of defendant at, 339. 
question of fact, of. S*:e Issues. 
separate, order for, 242. 
speedy, 305. 
testimony at, "228. 

venue, application for change of, 230, 3;^3, 3:i5. 
withdrawal of case entered for, 302. 
without pleadings, 274, 275. 

collision, in actions between vessels for, 288. 
indorsement of writ as to, 274. 

defendant may apply for statement of claim on, 274. 
notice of trial on, 274. 
of issues of fact, 332. 
particulars on, 275. 
special defences on, 275. 
writ of inquiry, under, 341-342. 



INDEX. 515 



TRUST : 

breach of, pleading particulars of, 278. 



UNDERTAKING : 

appearance, to enter, 263. 

attachment of solicitor tor breach of, 263, 357. 

damages as to, on injunction, 366. 

effect of order for removal of cause on, 184. 

enforcement of, 356. 

peremptory order in case of non -performance of, 357. 

solicitor, by, to accept service, 254. 

UNDUE INFLUENCE : 
pleading, 278. 

UNSOUND MIND : 

person of, action by or against, 248. 

admission by, no, by non-denial in pleadings, 279. 

committee, may sue or defend b}', when person declared of unsound 

mind, 248. 
consent of, to procedure, 249. 
default of appearance by, 264. 
guardian ad litem, when, may defend by, *^48. 
next friend, when, may sue by, 248. 
service on, 255. 
special case where, a party, 331. 



VACATION : 

duration of, 407. 

not to be reckoned in time for delivery, &c., of pleadings, 396. 

pleadings, when amendable or deliverable in, 396. 

to be reckoned in computing time for service of notice of appeal, 415. 

motion for new trial, 422. 

VARY: 

inherent power of Court to, judgment, &c., 310, 353. 

VE^VK.—See Trial. 

change of, in suits, 230, 333, 335. 
in suits for forfeitures, 208. 

penalties, 207. 

taxes, 208. 
where offence committed in several State-s, 196. 

VEXATIOUS : 

action or defence is, nature of order where, 283. 
interrogatories, 319. 

VIEW : 

by jury, 361. 
Justice, .361. 

VICTORIA : 

State Courts of, vested with federal jurisdiction, 166. 



w 

W AIVER : 

attachment, by Court to issue writ of, 356. 
irregularity, of, 409. 
jurisdiction, of, 263. 
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WARRANT FOR ARREST IN ADMIRALTY ACTIONS: 

Hervice of, may he made on Sundiiy, 41)6. 

WIFE.— 5€€ Married Wom.an. 
WILFUL DEFAULT: plea<ling, 278. 

WITHDRAWAL: 

of action by consent, 302. Ste Discontinuance. 
juror, of, effect of, 370. 

WITNESSES.— .S^€c Evidence. 
abroad, e.xamination of, 2*24. 
attendance of, 

before Court or Justice, 224, 342, 344. 
examiner, 343, 344. 
officer of tlie Court, 224, 344. 

on ascertainment of damages, 341 . 
Registrar, 344, 34o. 
conduct money for, 343. 
cross-examination on affidavit, for, 345. 
enforcing, 344. 
in Chambers, 344, 315. 
order for, disobedience to, 343. 

to produce documents, 342. 
refusal of, 343. 
subp<i'na for, w44. 
competency of. State laws apply as to, 203. 
examination of, 

application for, may bo in summons for directions, 271. 
before examiner, .^ee Examiner. 

officer of the Court, 224. 
commission by, 224. Nee ('ommissio^s to Examine Witxessfj*. 

order in lieu of. 342. 
confined in prison, order for, 390. 
order for, 224. 

disobedience to, 343. 
request for, 342. 
trial, at, 228. 
expenses of, ordere<l to attend for examination, 343. 
objection by, to question before examiner, 343. 
order for commission to examine, 224. 

request to examine, 342. 
refusal of, to attend or be sworn, 343. 

costs occasioned by, 344. 
subptFua for, 344. See Sim'tr.SA. 

testimony of, examined at former trial may be ordered to be rea<l on new 
trial, 221. 

WRIT : 

date of, 214. 

issue of, in King's name. 213. 

sealing of, 213, 407, 408. 

signing, 213, 408. 

testing of, 21.S, 

WRIT 0¥ ASSISTANCE : 
order for issue of, 39<K 

WRIT OF ATTACHMENT.— cSVcAttachmknt. 

WRIT OF CERTIORARI. -.^('r Certiorari. 

WRIT OF HABEAS CORPUS.— 5.^e Habkas Corpis. 

WRIT OF INJUNCTION. -56f: In.tcnction. 
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WRIT OF INQUIRY: 

for assessment of damages, 341, 342. 

WRIT OF MANDAMUS.- -SVe Mandamus. 

WRIT OF PROCKDKNDO, 388. 

WRIT OF PROHIBITION.— SV Prohibition. 

WRIT OF SUBP(ENA.-.9re Subposna. 

WRIT OF SUMMONS : 

action, commencement of, by, 241, 2*50. 
address of plaintiff and his solicitor to be indorsed on, 241. 
amendment of, 2-50, 307, 309. See Amendment. 
appearance to, 261. See Appearance. 

time for, limited by writ, 252. 
authority of next friend to Vte filed with, 249. 
concurrent, 2.53. 

renewal of, 253. 
copy of, to be left on issue, 252. 
date of, 214. 

District or Principal Registry, may be issued in, 214. 
duration of, 253. 
form of, 251, 433. 

of service beyond the jurisdiction, 434. 

notice to bo served beyond jurisdiction in lieu of, 435. 

in actions in r«wi, 434. 

variation in. 410. 
indorsement of, 241, 250, 434, 435. See Indorsement. 
irregularity in, 250. 
issue of, 

concurrent writ, 253. 

copy of writ to be left on, 252. 

District or Principal Registry, at, 214. 

for service out of jurisdiction, 251. 
concurrent, 253. 

notice of, 251. 

when deemed U* have taken place, 408. 
lost, 254. 
notice of, to be served in lieu of writ, 251. 

form of, 435. 
renewal of, 253. 

concurrent, of, 253. 
evidence of, 254. 
sealinsj of. 213, 408. 

service of, 254. Sf.e Service of Oru;inatin<; Phoceedinos. 
setting aside of, on conditional appearance, 263. 
signature of copy of, 252. 

signing of, by Registrar or other proper officer, 213, 408. 
statement as to appearance in District or Principal Registry on, 251, 433. 
substituted service of, 257. See Service of Orkjinatino Proceeding 
teste of, 213. 
time, in force, 253. 

limited for appearance to, 252. 
title to, 2.51. 

W^RONGFUL ACT: 

injunction against repetition of, 366. 
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